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Form NLRB-509 (11-59) 
Form Approved Budget Bureau No. 64-R009.2 


Usrtep Srares oF AMERICA 
NatronaL Lazor Retations Boarp 


CHARGE ALLEGING UNFAIR LABOR PRACTICE 
UNDER SECTION 8(e) OF THE ACT 


INSTRUCTIONS: File an original and 3 copies of this 
charge, and an additional copy for each organization, each 
local and each individual named in item 1 with the NLRB 
regional director for the region in which the alleged unfair 
labor practice occurred or is occurring. 


Case No.: 10-CE-1. 
Date filed: 2-9-61. 
1. Charge filed against: Employer(s) and Labor Organiza- 


tion(s) (] Employer [7] Labor Organization X. 


Name of labor organization (Give full name, including 
local name and number): Truck Drivers & Helpers Local 
Union No. 728, International Brotherhood of Teamsters. 


Address (Street and number, city, zone, and State): 
2540 Lakewood Avenue, S. W., Atlanta, Georgia. 


Name of employer: Brown Transport Corp. 


Location of plant involved (Street, City, and State): 
1057 Ridge Avenue, S. W., Atlanta, Georgia. 


Type of establishment (Factory, mine, wholesaler, etc.) : 
Common Carrier. 


Identify principal product or service: Interstate Trans- 
portation of Motor Freight. 


No. of workers employed: 


The above-named labor organization(s) or its agents, 
and/or employer(s) has (have) engaged in and is (are) 
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engaging in unfair labor practices within the meaning of 
section 8(e) of the National Labor Relations Act, and these 
unfair labor practices are unfair practices affecting com- 
merce within the meaning of the act. 


2. Basis of the charge (Be specific as to facts, names, 
plants involved, dates, places, etc.) On and after February 
1, 1961, the above named labor organization, through its 
agents and servants, entered into and maintained in effect 
with Atlanta-New Orleans Motor Freight Company; Wilson 
Trucking Company, Inc.; Ryder Truck Lines, Ine.; and 
other motor freight common carriers, contracts and agree- 
ments which instigated and caused, and whereby such Em- 
ployer-Common Carriers ceased, refrained, and has con- 
tinued to refuse and refrain, from handling, transporting, 
and dealing in the freight and products of Brown Transport 
Corp. in violation of Section 8(e) of the National Labor 
Relations Act as amended. 


3. Full name of party filing charge (if labor organization, 
give full name, including local name and number): Brown 
Transport Corp. 


4. Address (Street and number, city, zone, and State): 
1057 Ridge Avenue, S. W. 


Telephone No.: JA 3-2921. 


5, Full name of national or international labor organiza- 
tion of which it is an affiliate or constituent unit (To be 
filled in when charge is filed by a labor organization): 


6. Address of national or international, if any (Street 
and number, city, zone, and State): 


Telephone No. 
7. Declaration 


I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge 
and belief. 
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By: C. P. Brown. (Signature of representative or person 
filing charge). 
(Title, if any): Pres. 


(Date): Feb. 8, 1961. 


Wilfully false statements on this charge can be punished 
by fine and imprisonment (U. S. Code, Title 18, Section 
1001). 


GPO 883294 
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Form NURB-509 (11-59) 
Form Approved Budget Bureau No. 64-R009.2 


Usrrep States or AMERICA 
NationaL Lasor Rexations Boarp 


AMENDED 


CHARGE ALLEGING UNFAIR LABOR PRACTICE 
UNDER SECTION 8(e) OF THE ACT 


INSTRUCTIONS: File an original and 3 copies of this 
charge, and an additional copy for each organization, each 
local and each individual named in item 1 with the NLRB 
regional director for the region in which the alleged unfair 
labor practice occurred or is occurring. 


Case No. 10-CE-1. 
Date Filed, 2-24-61. 


1. Charge filed against: Employer(s) and Labor Organi- 
zation(s) [[] Employer [] Labor Organization XX. 


Name of Labor Organization (Give full name, including 
local name and number): Truck Drivers & Helpers Local 
Union No. 728; International Brotherhood of Teamsters; 
and Southern Conference of Teamsters, affiliated with the 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen & Helpers of America. 


Address (Street and number, city, zone, and State): 
Teamsters, Chauffeurs, Warehousemen & Helpers of 
America, 2540 Lakewood Avenue, S. W., Atlanta, Georgia. 


Name of Employer: Brown Transport Corp. 


Location of Plant Involved (Street, City, and State): 
1057 Ridge Avenue, S. W., Atlanta, Georgia. 


Type of Establishment (Factory, mine, wholesaler, etc.): 
Common Carrier. 
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Identify Principal Product or Service: Interstate Trans- 
portation of Motor Freight. 


No. of Workers Employed: 


The above-named labor organization(s) or its agents, 
and/or employer(s) has (have) engaged in and is (are) 
engaging in unfair labor practices within the meaning of 
section 8(e) of the National Labor Relations Act, and these 
unfair labor practices are unfair practices affecting com- 
merce within the meaning of the act. 


2. Basis of the charge (Be specific as to facts, names, 
plants involved, dates, places, etc. ): On and after February 
1, 1961, above named labor organization, through its agents 
and servants, entered into and maintained in effect with 
Mason & Dixon Lines, Inc.; Atlanta New Orleans Motor 
Freight Co.; Ryder Truck Lines, Inc.; Hoover Motor Ex- 
press Co., Ine.; Gordon’s Transports, Inc.; Central Truck 


Lines, Inc.; Pike Transfer Co.; Atlanta Asheville Motor 
Express Inc.; Atlanta Motor Lines, Inc.; Barnes Freight 
Line, Inc.; Johnson Motor Lines, Ine.; Murdock Freight 
Line; Miller Motor Express, Ine.; Roadway Express, Inc.; 
Wilson Truck Co., Inc.; and other motor freight common 
carriers, contracts and agreements which instigated and 
caused, and whereby such Employer-Common Carriers 
ceased, refrained, and has continued to refuse and refrain, 
from handling, transporting, and dealing in the freight and 
products of Brown Transport Corp. in violation of Section 
8(e) of the National Labor Relations Act as amended. 


3. Full name of party filing charge (if labor organization, 
give full name, including local name and number): Brown 
Transport Corp. 


4. Address (Street and number, city, zone, and State): 
1057 Ridge Avenue, S. W., Atlanta, Georgia. 


Telephone No.: JA 3-2921. 
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5. Full name of national or international labor organiza- 
tion of which it is an affiliate or constituent unit (To be filled 
in when charge is filed by a labor organization): 


6. Address of national or international, if any (Street 
and number, city, zone, and State): 


Telephone No. 
7. Declaration 


I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge 
and belief. 


By: /s/ Fred W. Elarbee, Jr. ( Signature of representa- 
tive or person filing charge) 


(Title, if any): Atty. 
(Date): 2/24/61 


Wilfully false statements on this charge can be punished 


by fine and imprisonment (U. S. Code, Title 18, Section 
1001). 
GPO 883294 
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Unitep States or AMERICA 
Berore THE Narionat Lasor Retations Boarp 


Tento Recion 


Truck Drivers ayp Hevpers Lo- 
caL Union No. 728, InterxationaL 
BRoTHERHOOD oF TEAMSTERS, AND 
SouTHERN ConFERENCE oF TEAMSTERS, 
AFFILIATED WITH THE INTERNATIONAL 
BroTHERHOOD oF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA 
and 


Brown Transport Corp. 
and 


AKERS Motor Lines 

ATLANTA-ASHEVILLE Motor Express 

ATLANTA Motor Lryes 

ATLANTA-NEW ORLEANS Motor 
FREIGHT 

Benton Rapm Express 

Carotina FREIGHT CaRRIERS 
CorPoRaTION 

Centra Truck Lryes 

Jack CoLE Company 

Custom Cartace Company 

Dance Freicut Lryes 

Dixie Hichway Express, Inc. 

Drxte-Ou10 Express, Inc. 

Gorpoxs Traysrort, Inc. 

Hewnis Freicut Lryes, Inc. 

Hoover Motor Express 

Huser & Huser Motor Express 

Jounson Freicut Lines Compary 

JoHNson Moror Lives 


Case No. 10-CE-1 


Mason & Drxon Lives 
McLean Truckinc CoMPany 
Miuter Motor Express 
Mvurpocx Freicnt Line 
NorTHerN FreicHt Lives 
Parts Convoy CorPoRATION 
Pike TRANSFER COMPANY 
Prror Freicut Carriers, Inc. 
R.C. Moror Lines 
R.C.A. Truck Lives 
Roapway Express, Inc. 
Rutuerrorp Freicut Lryes, Inc. 
Ryper Truck Lixzs, Inc. 
Ryper Truck Lines, Inc. oF 
TENNESSEE 
TERMINAL TRANSPORT CoMPANY 
T.LM.E., Inc. 
Transcon Lryss, Inc. 
Wuson Truck Company 
Parties to the Contract 


COMPLAINT AND NOTICE OF HEARING 


It having been charged by Brown Transport Corp. that 
Truck Drivers & Helpers Local Union No. 728, Interna- 
tional Brotherhood of Teamsters, and Southern Conference 
of Teamsters, affiliated with the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen & Helpers of 
America (herein called Respondent Local 728 and Respond- 
ent Southern Conference, respectively, and herein jointly 
called Respondents), have been engaging in, and are engag- 
ing in, certain unfair labor practices affecting commerce as 
set forth and defined in the National Labor Relations Act, 
as amended, 29 U.S.C., See. 151, et seg. (herein called the 
Act), the General Counsel of the National Labor Relations 
Board (herein called the Board), on behalf of the Board, by 
the undersigned Regional Director for the Tenth Region, 
issues this Complaint and Notice of Hearing pursuant to 
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Section 10(b) of the Act and Section 102.15 of the Board’s 
Rules and Regulations, Series 8: 


1. 


A copy of the charge, filed on February 9, 1961, was 
served on Respondent Local 728 by registered mail on 
February 9, 1961. Copies of the amended charge, filed on 
February 24, 1961, were served on Respondent Local 728 
and Respondent Southern Conference by registered mail 
on February 27, 1961, and March 7, 1961, respectively, 


2. 


Akers Motor Lines, Atlanta-Asheville Motor Express, 
Atlanta Motor Lines, Atlanta-New Orleans Motor F reight, 
Benton Rapid Express, Carolina Freight Carricrs Corpo- 
ration, Central Truck Lines, Jack Cole Company, Custom 
Cartage Company, Dance Freight Lines, Dixie Highway 
Kxpress Ine., Dixie-Ohio Express, Inc., Gordons Trans- 
ports, Inc., Hennis Freight Lines, Inc., Hoover Motor Ex- 
press, Huber & Huber Motor Express, Johnson Freight 
Linex Company, Johnson Motor Lines, Mason & Dixon 
Lines, McLean Trucking Company, Miller Motor Express 
Murdock Freight Line, Northern Freight Lines, Parts 
Convoy Corporation, Pike Transfer Company, Pilot 
Freight Carriers, Inc. R.C. Motor Lines, R.C.A. Truck 
Lines, Roadway Express, Inc., Rutherford Freight Lines, 
Ine., Ryder Truck Lines, Inc., Ryder Truck Lines, Inc. of 
Tennessee, Terminal] Transport Company, T.I.M.E., Ine. i 
Transcon Lines, Ine., and Wilson Truck Company (herein 
called the Employers), are engaged as common carriers by 
motor vehicle in the interstate transportation of freight. 
During the past calendar year, which period is representa- 
tive of all times material herein, each of the Employers 
received more than $50,000 from the interstate transpor- 
tation of freight. 
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3. 


The Employers are, and have been at all times material 
herein, engaged in commerce within the meaning of Section 
2(6) and (7) of the Act. 


4. 


Respondents are, and have been at all times material 
herein, labor organizations within the meaning of Section 
2(5) of the Act. 


5. 


On or about January 24, 1961, Respondents and the 
Employers, through their representative, Southeast Areas 
Motor Carriers Labor Relations Associations Negotiating 
Committee, or directly, entered into a written memorandum 
of agreement, effective as of February 1, 1961, containing 
the following provisions: 


ARTICLE IX. PROTECTION OF RIGHTS 


Section 1. Picket Line 


It shall not be a violation of this Agreement and it 
shall not be cause for discharge or disciplinary action 
in the event an employee refuses to enter upon any 
property involved in a labor dispute or refuses to go 
through or work behind any picket line, including the 
picket line of Unions party to this Agreement and in- 
cluding picket lines at the Employer’s places of busi- 
ness. 


Section 2. Struck Goods 


Recognizing that many individual employees covered 
by this contract may have personal convictions against 
aiding the adversary of other workers, and recognizing 
the propriety of individual determination by an indi- 
vidual workman as to whether he shall perform work, 
labor or service which he deems contrary to his best 
interest, the parties recognize and agree that: 
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It shall not be a violation of this Agreement and it 
shall not be a cause for discharge or disciplinary action 
if any employee refuses to perform any service which, 
but for the existence of a controversy between a labor 
union and any other person (whether party to this 
Agreement or not), would be performed by the em- 
ployees of such person. 


Likewise, it shall not be a violation of this Agree- 
ment and it shall not be a cause for discharge or disci- 
plinary action if any employee refuses to handle any 
goods or equipment transported, interchanged, handled 
or used by any carrier or other person, whether a 
party to this Agreement or not, at any of whose 
terminals or places of business there is a controversy 
between such carrier, or person, or its employees on the 
one hand and a labor union on the other hand; and 
such rights may be exercised where such goods or 
equipment are being transported, handled or used by 
the originating, interchanging or succeeding carriers or 
persons, whether parties to this agreement or not. 


The Employer agrees that it will not cease or refrain 
from handling, using, transporting, or otherwise deal- 
ing in any of the products of any other employer or 
cease doing business with any other person, or fail in 
any obligation imposed by the Motor Carriers’ Act or 
other applicable law, as a result of individual em- 
ployees exercising their rights under this Agreement or 
under law, but the Employer shall, notwithstanding 
any other provision in this Agreement, when necessary, 
handle, use, transport or otherwise deal in such prod- 
ucts and continue doing such business by use of other 
employees (including management and representa- 
tives), other carriers, or by any other method it deems 
appropriate or proper. 


Section 3. 


Within five (5) working days of filing of grievance 
claiming violation of this Article IX, the parties to this 
Agreement shall proceed to the final step (Article VIII, 
Sections 1(¢) and 1(d) of the Grievance Procedure, 
without taking any intermediate steps, any other pro- 
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vision of this Agreement to the contrary notwithstand- 
ing. 


Section +. Hazardous Work 


In the event it should be finally determined, after ap- 
peal, if available and taken, by any tribunal of compe- 
tent jurisdiction that employees covered by this 
Agreement may be required to make deliveries to, 
pick-ups from or enter upon the premises of any person 
who is involved in a labor dispute, the Employer shall 
provide the following additional benefits to such em- 
plovees in view of the additional hazards, difficulties, 
and hardships of performing such duties: 


1. An insurance policy which provides life insurance, 
hospital and medical benefits, and compensation for 
partial and permanent disabilities, all of which shall 
be no less than three (3) times similar benefits pro- 
vided by applicable workmen’s compensation laws. 
Where the Employer is not covered by such Workmen’s 
Compensation Law, he shall voluntarily assume his 
obligations under the law, and, in addition, provide the 
above benefits. 


2, Wages which are no less than three (3) times the 
rate of pay or earnings otherwise applicable for all 
services performed on the day or the entire tour of 
duty during the course of which the above-stated duties 
must be performed. 


3. The Employer shall also, upon request of the 
Union of employee involved, provide adequate protec- 
tion against possible injury to such employee or his 
family which may result from the performance of such 
duties. 


4. If required to testify before any tribunal with re- 
gard to the matters referred to in this Article, the 
employee shall be reimbursed for lost wages. 


Section 5. Sympathetic Action 


In the event of a labor dispute between any Em- 
plover or Union, party to this Agreement, during the 
course of which such Union engages in lawful economic 


activities which are not in violation of this Agreement, 
then any other affiliate of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America having an agreement with such 
Employer shall have the right to engage in lawful 
economic activity against such Employer in support of 
the Union which is party to this Agreement notwith- 
standing anything to the contrary in the Agreement 
between such Employer and such other affiliate. 


6. 


At all times material herein continuing to the date hereof, 
Respondents and the Employers have continued and are 
continuing to give effect to the aforesaid provisions. 


7. 


The acts of Respondents alleged in paragraph 5 above, 
constitute unfair labor practices affecting commerce within 


the meaning of Section 8(¢) and Section 2(6) and (7) of 
the Act. 


Please take notice that on the 18th day of April, 1961, at 
10:00 A.M. (EST), in Room 534, Peachtree-Seventh Build- 
ing, Atlanta, Georgia, a hearing will be conducted before a 
duly designated Trial Examiner of the National Labor Re- 
lations Board on the allegations set forth in the above Com- 
plaint, at which time you will have the right to appear in 
person, or otherwise, and give testimony. 


You are further notified that, pursuant to Section 102.20 
and 102.21 of the Board’s Rules and Regulations, Respond- 
ents shall file with the undersigned Regional Director, 
acting in this matter as agent of the National Labor Rela- 
tions Board, an original and four (4) copies of an answer to 
the foregoing Complaint within ten (10) days from the 
service thereof, and that unless they do so. all the allega- 
tions in said Complaint shall be deemed to be admitted to 
be true and may be so found by the Board. 
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Issued at Atlanta, Georgia, this 14th day of March, 1961. 


Watter C. Puuurs, Regional Director 
National Labor Relations Board 
Tenth Region 

528 Peachtree-Seventh Building 
Atlanta 23, Georgia 
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Unitep States or AMERICA 
BEForRE THE NaTIonaL Lazor Revations Boarp 
TentH REGION 


Truck Drivers & Hetpers Locau 
Union No. 728, InTeRNATIONAL 
BroTHERHOOD OF ‘TEAMSTERS, AND 
SouTHERN CONFERENCE OF TEAMSTERS, 
ETC., 


and Case No. 10-CE-1 
Brown Transport Corporation 
and 


Axers Motor Lines, FT.AL, 
Parties to the Contract 


ANSWER OF 
TRUCK DRIVERS & HELPERS 
LOCAL UNION NO. 728 


Comes now Truck Drivers & Helpers Local Union No. 
728, a Respondent named in the Complaint herein, and 
for answer to said Complaint would show: 


1. 


This Respondent was served with the amended charge 
herein (dated 2/24/61) on February 9, 1961. Respondent is 
without knowledge as to the other allegations in Paragraph 
One of the Complaint. 


2. and 3. 


This Respondent is without exact knowledge as to the 
income or source thereof of the carriers named in Para- 
graph 2 of the Complaint, but this Respondent does not 
contest the allegation that said carriers are employers 
within the meaning of the Act and are engaged in commerce 
within the meaning of Section 2(6) and (7) of the Act. 


1G 


4. 


This Respondent adinits the allegations of Paragraph 4. 


5. and 6. 


This Respondent admits that on or about January 24, 
1961, a collective bargaining contract was consummated be- 
tween Southeastern Area Motor Carriers Labor Relations 
Association's Negotiating Committee and Southern Con- 
ference of Teamete rs’ Nogotiating Committee, and that a 
written memorandun of asreement specifying wages, hours 
and working conditions inch ie Article [TX as appears in 
the Complaint herein, wax on that day entered, to be effec- 
tive February 1, 1961. 


Thereafter, changes in said Article IX were effected in 
accordance with letter dated March 10, 1961, from L. N. D. 
Wells, Jr. of the Se ee Conference of Teamsters to the 
Honorable Walter C. Phillips. Regional Director of the 
NLRB (copy appended as Exhibit A). Except as hereto- 
fore admitted, this Respondent denies the allegation of 
Paragraphs 5 and 6. 


7. 


This Respondent denies the allegations of Paragraph 7. 
This Respondent would show that the aforesaid agreement 
is not one whereby any employer ceases or refrains or 
agrees to cease or refrain from handling, using, selling, 
transporting. or otherwise dealing in the products of any 
other employer or to cense doing business with any other 
person; but is designed solcly for the purpose and has the 
effect only of protecting members of unions affiliated with 
Respondent in their legitimate self-interest, while leaving 
carriers and other employers free to and providing specific 
means whereby they may and do, continue to handle, use, 
sell, transport or otherwise deal in the products of others, 
and continue to do business with others, through other 
available means. 
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8. 
This Respondent would show that Section 8(e) of the 


National Labor Relations Act as amended is unconstitu- 
tional and void in that said Section contravenes the pro- 
vision of the Fifth Amendment to the Constitution of the 
United States which provides that no person shall he 
deprived of life, liberty and property, without due process 
of law, for the reason that the following provisos excepting 
the “construction industry” and the “apparel and clothing 
industry” from the reach of this Section constitute unrea- 
sonable classification and draw such irrational distinctions 
as to violate due process: 


“Provided, That nothing in this subsection (e) shall 
apply to an agreement between a labor organization 
and an employer in the construction industry relating 
to the contracting or subcontracting of work to be done 
at the site of the construction, alteration. painting. or 
repair of a building, structure, or other work: Provided 
further, That for the purposes of this subsection (¢) 
and section 8(b)(4)(B) the terms “any employer”, 
“any person engaged in commerce or an industry af- 
fecting commerce”, and “any person” when used in 
relation to the terms “any other producer, processor, 
or manufacturer,” “any other employer”, or “any other 
person” shall not include persons in the relation of a 
jobber, manufacturer, contractor, or subcontractor 
working on the goods or premises of the jobber or 
manufacturer or performing parts of an integrated 
process of production in the apparel and clothing in- 
dustry: Provided further, That nothing in this Act 
shall prohibit the enforcement of any agreement which 
is within the foregoing exception.” 


9. 


This Respondent would show that to hold Section TX of 
the Contract consumated between Southeastern Area Motor 
Carriers Labor Relation Association’s Negotiating Com- 
mittee and Southern Conference of Teamsters’ Negotiating 
Committee void as violative of Section S(e) of the National 
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Labor Relations Act and to construe said Section 8(e) as 
prayed in the Complaint would make said Section 8(e) 
unconstitutional as in violation of the provision of the 
Fifth Amendment to the United States Constitution which 
provides that no person shall be deprived of life, liberty 
and property without due process of law, in that it would 
make said Section be in derogation of the right to contract 
and would deprive respondent of its liberty and property 
without due process of law. 


Wherefore, Respondent Truck Drivers & Helpers Local 
Union No. 728 respectfully prays that the complaint herein 
be dismissed. 

Poote, Pearce & Hai 


By: Epwry Pearce 
By: Joun S. Patrox 


Attorneys for Respondent, 
Truck Drivers and Helpers 
Local Union No. 728. 


1642 Bank of Georgia Building 
Atlanta 3, Georgia 
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Unrrep States oF AMERICA 
Berore tHe Nationa Lasor Reuations Boarp 
Trento ReEcion 


In re: 


Truck Drivers anp Hetpers Locar 
Union No. 728, IntTernationau 
BroTHEeRHOOD OF ‘TEAMSTERS, AND 
SourHern ConFERENCE OF TEAMSTERS, 


ETC. Case No. 10-CE-1 
and 


Brown Transport Corp. 
and 


Axers Motor Links, ET AL, 
Parties to the Contract 


ANSWER 
OF 
SOUTHERN CONFERENCE OF TEAMSTERS 


Comes now the Southern Conference of Teamsters, a re- 
spondent named in the Complaint herein, and for answer to 
said complaint would show: 


1. 


This respondent was served with the amended charge 
herein (dated 2-24-61) on March 7, 1961. Respondent is 
without knowledge as to the other allegations in paragraph 
one of the complaint. 


2. and 3. 


This respondent is without exact knowledge as to the in- 
come or source thereof of the carriers named in paragraph 
2 of the complaint, but this respondent does not contest the 
allegation that said carriers are employers within the mean- 
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ing of the Act and are engaged in Commerce within the 
meaning of Section 2(6) and (7) of the Act. 


4. 


Respondent admits the allegations of paragraph 4. 


5. and 6. 


Respondent admits that on or about January 24, 1961, 
a collective bargaining contract was consummated between 
Southeastern Area Motor Carriers Labor Relations Asso- 
ciation’s Negotiating Committee and Southern Conference 
of Teamsters Negotiating Committee, and that a written 
memorandum of agreement specifying wages, hours and 
working conditions including Article IX as appears in the 
complaint herein, was on that day entered, to be effective 
February 1, 1961. 


Thereafter, changes in said Article IX were effected in 
accordance with letter dated March 10, 1961, from the 
undersigned attorney for the Southern Conference of 
Teamsters to the Honorable Walter C. Phillips, Regional 
Director of the NLRB (copy appended as Exhibit A). Ex- 
cept as heretofore admitted this respondent denies the 
allegation of paragraphs 5 and 6. 


7. 


Respondent denies the allegations of paragraph 7. Re- 
spondent would show that the aforesaid agreement is not 
one whereby any employer ceases or refrains or agrees to 
cease or refrain from handling, using, selling, transporting, 
or otherwise dealing in the products of any other employer 
or to cease doing business with any other person; but is 
designed solely for the purpose and has the effect only of 
protecting members of unions affiliated with respondent in 
their legitimate self-interest, while leaving carriers and 
other employers free to and providing specific means 
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whereby they may and do, continue to handle, use, sell, 
transport or otherwise deal in the products of others, and 
continue to do business with others, through other available 
means. 


8. 


Respondent would show that Section 8(e) of the statute 
is unconstitutional and void in contravention of the Fifth 
Amendment to the Constitution of the United States for 
the reason that the provisos excepting the “construction 
industry” and the “apparel and clothing industry” from the 
reach of this section constitute unreasonable classification 
and draw such irrational distinctions as to violate due 
process. 


Wherefore, respondent Southern Conference of Team- 
sters respectfully prays that the complaint herein be dis- 
missed. 


Mctirnax, WELLs, Morris « 
Mavuzy 


By: L. N. D. We ts, Jr. 


Attorneys for Respondent, 
Southern Conference of 
Teamsters 


April 3, 1961. 
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EXHIBIT A 
March 10, 1961 


Honorable Walter C. Phillips 
Regional Director, Tenth Region 
National Labor Relations Board 
Peachtree Seventh Building 
50—7th Street, N.E. 

Atlanta 23, Georgia 


Dear Mr. Phillips: 
Re: No. 10-CE-1 
Brown Transport Corp. 
vs. Southern Conference 
of Teamsters, et al. 


A wire has already been sent you summarizing the posi- 
tion of the Southern Conference, we nevertheless forward 
this letter which was dictated prior to your call to Mr. 
Pearce urging an immediate communication by telegram. 


In the limited time available since receipt of the above, 
executives of the Southern Conference have reviewed the 
“protection of rights” article in the collective bargaining 
contract negotiated by the Conference (and effective be- 
tween Local 728 and various employers) and consider that 
said article is entirely proper and lawful and not in viola- 
tion of Section 8(e) or any other provision of the National 
Labor Relations Act, as amended. 


Accordingly, the Southern Conference denies the charge 
and the amended charge in the above case. 


Despite the firm belief above stated, the Conference has 
noted the claim that Section 4 entitled “hazardous work” 
is claimed to constitute an implied agreement that the em- 
ployers will not handle struck or non-union work. While 
we think there is no substance to this objection, we are 
nevertheless agreeable to the deletion of Section 4 and its 
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sub-paragraphs 1, 2, 3 and 4 from the article as presently 
written. There has not been time to confer about this with 
each of the employers named in the amended charge. We 
intend, however, at an early date to talk with them and we 
anticipate no difficulty in obtaining employer agreement to 
delete the above-mentioned Section 4 and its subsections 
from the contract and to remove Section 5 to another place 
in the contract to obviate any claim that it is intended to be 
tied in with other sections of this article. 


This letter may be taken as our assurance that such 
action will be promptly taken, and accordingly it would 
appear that no injunction action in connection with Section 
4 or 5 is necessary or appropriate. 


With respect to the remainder of the article, please note 
that it is explicit to the following effect: 


“The employer agrees that it will not cease or refrain 
from handling, using, transporting or otherwise deal- 
ing in any of the products of any other employer, or 
cease doing business with any other person ... but the 
employer shall . . . handle, use, transport or otherwise 
deal in such products and continue doing such business 
by use of other emplovees (including management and 
representatives of other carriers) or by any other 
method it deems appropriate or proper.” 


Please note that the quoted provision is explicit, and by 
its terms is “notwithstanding any other provision in this 
agreement .. .” and thus overrides any other provision 
which, standing alone, you might view as equivocal. Accord- 
ingly, it appears to us that the article with Section 4 deleted 
is intended to be, and is, lawful. 


If you have any information with respect to facts out- 
side the four corners of the contract which would lead you 
to believe that the document is actually being construed as 
an implied agreement contrary to Section 8(e), please ad- 
vise specifically what such facts are and we will take such 
steps as are available to maintain compliance with the law. 
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We have no knowledge of any products of Brown Trans- 
port Corp. which are not being handled, used, transported 
or otherwise dealt with, nor do we have knowledge of any 
employer who is refusing to continue to do business with 
Brown Transport Corp. If we are in error with respect to 
these matters, we would appreciate specification. 

Respectfully, 


Mouuurvax, WELLS, Morris & 
Mavuzy 


By: /s/ L. N. D. WELLS, JR. 


Attorneys for Southern Con- 
ference of Teamsters. 


LNDW/dme 
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Unirep States oF AMERICA 
BEFORE THE NATIONAL Lapor RevLatTions Boarp 
TextH RrGion 


Truck Drivers «& Hevpers Locau 
Uston No. 728, INTERNATIONAL 
BroTHERHOOD OF ‘TEAMSTER, AND 
SouTHERN CONFERENCE OF TEAMSTERS, 
AFFILIATED WITH THE INTERNATIONAL 
BroTHERHOOD OF TEAMSTER, CHAUF- 
FEURS, WAREHOUSEMEN & HELPERS OF 
AMERICA 
and 


Brown Transport Corp. 


and 


AKERS Motor Lines 
ATLANTA-ASHEVILLE Motor Express 


ATLANTA Motor Lines 

ATLANTA-NEW ORLEANS Motor Case No. 10-CE-1 

FREIGHT 

Benton Rapin Express 

CaroLinA FreiGHT CarRiERS 
CorPoRATION 

CentTRAL Truck LINEs 

Jack Cote CoMPANY 

Custom CarTAGE CoMPANY 

Dance Freicut Lines 

Dixie Hicuway Express, Ixc. 

Drxiz-On10 Express, Inc. 

Gorvons Transports, Inc. 

Hennis Freicut Lives, Inc. 

Hoover Motor Express 

Huser & Huser Motor Express 

JoHNSON FREIGHT Lines CoMPANY 

JouNxson Moror Lines 

Mason «& Drxon Lives 
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McLeax Truckinc CoMPaNy 
Miter Moror Express 
Mvurvock FreicHT Live 
NortHern FreicHt Lines 
Parts Convoy CorPoRATION 
Pixe TRANSFER CoMPANY 
Pitot Freicar Carriers, Inc. 
R. C. Moror Lrxes 
R. C. A. Truck Lrxes 
Roapway Express, Ixc. 
Ruruerrorp Freicut Lives, Ivc. 
Rypver Truck Liyes, Ixc. 
Ryper Truck Lryes, Inc. oF 
TENNESSEE 
TrermMInaL TRANSPORT COMPANY 
T. LM. E., Ive. 
Transcon Lryss, Inc. 
Wrrson Truck ComMPaNny 


Parties to the Contract 


ANSWER 


Comes now Akers Motor Lines, named as one of the 
employers and parties to the contract which is the subject 
matter of the above-styled action, and files this its Answer 
to the Complaint heretofore issued, as follows: 


1. 


For the lack of sufficient information, this Employer can 
neither admit nor deny the allegations contained in para- 
graph 1 of the Complaint. 


2. 


This Employer admits the allegations contained in para- 
graph 2 of the Complaint insofar as they apply to it and, 
while it believes the remaining allegations of said para- 
graph to be true, it can neither admit nor deny them in 
all respects for the lack of sufficient information. 
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3. 


This Employer admits the allegations contained in para- 
graphs 3, 4, 5 and 6 of the Complaint insofar as they apply 
to it. While this Employer believes the remaining allega- 
tions of said paragraphs to be true, it can neither admit nor 
deny such allegations in every respect for the lack of 
sufficient information. 


4. 


Inasmuch as the allegations contained in paragraph 7 of 
the Complaint state a legal conclusion as to the ultimate 
issue in the case, and inasmuch as such allegations do not 
allege that this Employer has engaged in conduct which 
constitutes unfair labor practices affecting commerce within 
the meaning of the specified sections of the Act, this Em- 
ployer neither admits nor denies the allegations contained 
in paragraph 7 of the Complaint. 


Wrsoy, Brance anp Barwick 


By: Jouy E. Braycu 
By: Rosert T. THomMPsoN 


615 Rhodes-Haverty 
Bldg. 

Atlanta 3, Georgia 
JAckson 4-3611 


CERTIFICATE OF SERVICE 


I, Robert T. Thompson, of Counsel for the named Em- 
ployer in the within and foregoing Answer, do hereby cer- 
tify that I have this day served a copy of same upon the 
Respondents and the Charging Party by United States 
Mail, postage prepaid, properly addressed. 


This 23rd day of March, 1961. 


Rosert T. THOMPSON 
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EXCERPTS FROM 
OFFICIAL REPORT OF PROCEEDINGS 


BEFORE THE 
NationaL Lasor Retations Boarp 
TentH Recion 


In the Matter of: 


Truck Drivers aNnpD HeELpers Loca. 
Uston No. 728, INTERNATIONAL 
BrorHeRHoop OF TEAMSTERS, AND 
SovuTHERN CONFERENCE OF TEAMSTERS, 
AFFILIATED WITH THE INTERNATIONAL 
BrotTHERHOoD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS 
oF AMERICA 
and 


Brown Transport Corp. 


and 


Akers Motor Lives 

ATLANTA-ASHEVILLE Motor Express 

AtLtanta Motor Lives 

Atianta-NeEw OrLeans Motor 
FREIGHT 

Bexton Raprp Express 

CaroLina FREIGHT CARRIES 
CorporaTION 

CeytraL Truck LINEs 

Jack Cote Company 

Custom Cartace ComMpaANy 

Dance Freicut Lines 

Dixie Hicuway Express, Inc. 

Drxte-Onto Express, Inc. 

Gorpvons Transports, Inc. 
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Hewnis Freicut Lryes, Inc. 
Hoover Moror Express 
Huser & Huser Motor Express 
Jounson Freigut Lines CoMPANY 
Jounson Moror Lines 
Mason & Drxon Lives 
McLean Trucking Company 
Mitier Moror Express 
Mourvock Freicut Line 
NortrHern Freicut Lines 
Parts Convoy Corporation 
Pixe Transrer CoMPANY 
Prot Freicut Carriers, Inc, 
R. C. Moror Lives 
R. C. A. Truck Lives 
2 

Roapway Express, Ine. 
Rutuerrorp Freicut Lives, Inc. 
Ryper Truck Lives, Inc. 
Ryver Truck Lives, Inc. oF 

TENNESSEE 
TERMINAL TRANSPORT CoMPANY 
T. I. M. E,, Inc. 
Transcon Lines, Inc. 
Witson Truck Company 


Parties to the Contract 


Room 534, 
Peachtree-Seventh Building, 
Atlanta, Georgia. 

Tuesday, May 2, 1961. 


Pursuant to notice, the above-entitled matter came on for 
hearing at 10:00 o’clock, a. m. 


BEFORE: 
Arthur E. Reyman, Trial Examiner. 
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APPEARANCES: 


Gilbert Cohen, Esq., 528 Peachtree-Seventh Building, 
Atlanta 23, Georgia; and John H. Fenton, Esq., 528 National 
Labor Relations Board, Washington, D. C.; appearing on 
behalf of the General Counsel. 

Edwin Pearce, Esq., and John Patton, Esq., Poole, 
Pearce & Hall, Bank of Georgia Building, Atlanta 3, 
Georgia, appearing on behalf of Truck Drivers & Helpers 
Local Union No. 728, Respondent. 

L. XN. D. Wells, Jr., Esq. Mullinax, Wells, Morris & 
Mauzy, and David Previant, Esq., 1601 National Bankers 
Life Building, Dallas 1, Texas; 212 W. Wisconsin Avenue, 
Goldberg, Previant & Cooper, Milwaukee 3, Wisconsin ; ap- 
pearing on behalf of Southern Conference of Teamsters, 
Respondent. 
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Frank Constangy, Esq., M. A. Prowell, Esq., and Fred W. 
Elarbee, Jr., Esq., Constangy & Prowell, 1404 Candler 
Building, Atlanta 3, Georgia, appearing on behalf of Brown 
Transport Corp., Charging Party. 

Alexander E. Wilson, Jr., Esq., John E. Branch, Esq., 
and Robert T. Thompson, Esq., Wilson Branch & Barwick, 
615 Rhodes-Haverty Building, Atlanta 3, Georgia, appear- 
ing on behalf of Akers Motor Lines, Atlanta Motor Lines, 
Central Truck Lines, Dance Freight Lines, Gordons Trans- 
ports, Ine., Johnson Motor Lines, Miller Motor Express, 
Murdock Freight Line, Parts Convoy Corporation, Ryder 
Truck Lines, Inc., Ryder Truck Lines, Inc. of Tennessee, 
and Wilson Truck Company, Parties to the Contract. 

Robert H. Cowan, Esq., Gracey, Buck, Maddin & Cowan, 
Stahlman Building, Nashville, Tennessee, appearing on be- 
half of Huber & Huber Motor Express, Terminal Trans- 
port Company, Johnson Freight Lines Co., Inc., and R. C. 
Motor Lines, Inc., Parties to the Contract. 
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Jacob P. Billig, Esq., Crimm & Postell, 1375 Peachtree 
St. N.E., Atlanta 9, Georgia, appearing on behalf of Pike 
Transfer Co., Inc., Party to the Contract. 

Joseph H. Blackshear, Esq., and John N. Crudup, Esq., 
Jackson Building, Gainesville, Georgia, appearing on be- 
half of Northern Freight Lines, Ine., Party to the Contract. 

Harold H. Clokey, Esq., 2828 Bank of Georgia Building, 
Atlanta 3, Ga., appearing on behalf of Transcon Lines, Inc., 
Party to the Contract. 
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PROCEEDINGS 


Trial Examiner: Will you open the record, please, Mr. 
Reporter. 


This is a formal hearing before the National Labor Rela- 
tions Board in the matter of Truck Drivers & Helpers Local 
Union No. 728, International Brotherhood of Teamsters, 


and Southern Conference of Teamsters, affiliated with the 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen & Helpers of America, and Brown Transport 
Corp., and Akers Motor Lines and some 35 other common 
carriers by motor vehicle listed in the caption of the Com- 
plaint furnished to me; Case No. 10-CE-1. 


The Trial Examiner designated to hear this case is 
Arthur E. Reyman. 
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Mr. Cohen: The parties stipulate that the employers 
named in paragraph 2 of the Complaint are common car- 
riers by motor vehicle in the interstate transportation of 
freight. During the past calendar year, each of these 
employers received more than $50,000 from the interstate 
transportation of freight. 


It is so stipulated by the General Counsel. 
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Mr. Pearce: We will join in that stipulation. 
Mr. Wells: We so stipulate. 
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Mr. Wells: May we go off the record a moment? 
Trial Examiner: Yes. 
(Discussion off the record.) 


CLAUDE P. BROWN 
was called as a witness for and on behalf of the General 
Counsel, and, having been duly sworn, was examined and 
testified as follows: 
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Direct Examination: 

Q. (By Mr. Cohen) State your name and address, please. 
A. Claude P. Brown, Waynesboro, Georgia. 

Q. And your occupation? A. President of Brown Trans- 
port Corp. 

Q. Has your company had contractual relations with the 
Teamsters Local 728? A. Yes. 

Q. When did the most recent contract expire? A. Janu- 
ary 31, 1961. 

Q. Have you been requested to execute another contract 
with this Teamsters 728? 


21 
Q. (By Mr. Cohen) Mr. Brown, by whom was this re- 
quest made? A. Mr. R. C. Cook, President of Local 728. 


Q. About when did he make this request? A. About 
January 25th. 


Q. What year? A. 1961. 
Q. Did you execute this other contract? A. No. 
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Q. What, if anything, occurred after you refused to ex- 
ecute this contract?) A. As of midnight, January 31, 1961, 
picket lines appeared; and, in the normal course of moving 
traffic tendered to our company, we began to have difficul- 
ties. 


Q. Before you get to that, where did this picket line ap- 
pear at this time? A. At our place of business in Atlanta, 
Georgia. 


Q. All right. Now you may continue. A. We began to 
have difficulties immediately. We had been handling freight 
for the public in connection with numerous carriers—quite 
a bit of volume freight, where we would take loads and 
leave the loads, and they would continue on with our 
trailers; and we did likewise. 

The first difficulty we had, to my immediate knowledge, 
was the Atlanta-New Orleans Motor Express, and Atlanta- 
New Orleans Motor Express, operator of Atlanta-Asheville 
Express; we had trailer loads going to them; and, a few 
minutes after midnight, we tendered some to them and 
this particular load stayed there two or three days. 

Mr. Wells: Now just a minute. We move to strike the 
testimony, until a predicate is first laid as to the witness’s 
knowledge with respect to such matters. 

Trial Examiner: Yes. And tell me, too, is Brown Trans- 
port Corp. over-the-road, or local delivery, or both? 
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Q. (By Mr. Cohen) You are local, and over-the-road ; 
aren't you? A. Yes. 


Trial Examiner: Now what is the basis of Mr. Brown’s 
knowledge of these happenings? 
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Mr. Cohen: May I rephrase the question? 

Trial Examiner: Yes; sure. 

Q. (By Mr. Cohen) First, have you had any difficulties 
in interlining your freight since February 1, 1961? A. Yes. 

Mr. Wells: If the Examiner please, that calls for the 
witness’s conclusion, and we move to strike it. 

Trial Examiner: Well, I think so, too; it calls for a con- 
clusion. Go ahead; I’ll let it stand. Straighten it out, Mr. 
Cohen. 

Q. (By Mr. Cohen) In your capacity as President of 
Brown Transport, has your freight, since February 1, 1961, 
been interlined in the normal course? A. No. 

Mr. Wells: If the Court please, that also calls for a con- 
clusion; and we move to strike the answer. I ask that the 
witness be instructed, until counsel has had an opportunity 
to object— 

Trial Examiner: All right. Just be patient, Mr. Brown, 
when these objections come up. 
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Mr. Elarbee: If Your Honor please, may I be heard just 
one minute? 


Trial Examiner: Certainly, Mr. Elarbee. 

Mr. Elarbee: It seems to me that the witness can cer- 
tainly answer the question as to whether or not his freight 
has moved in the normal course of events. If he knows that, 
that’s a fact he knows. 

Trial Examiner: Well, let’s not get tangled up here in 
technicalities. Ask the witness, please, if there were any 
changes of any kind in his method of conducting business 
after this particular date. 

Mr. Cohen: Well, we intend to put that evidence on 
through the other carriers themselves. We were just lay- 
ing a general background to show the situation. 

Trial Examiner: All I know now is that the contract ex- 
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pired on January 31, 1961; and a picket line was thrown up. 
And I deduce there were some changes made in the method 
of conducting the business operations of Brown Transport: 
is that correct? 

Mr. Cohen: That’s right. 


* * * 


Cross-Examination 
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Q. Well, let me ask you this: Didn’t you terminate ap- 
proximately 50 of these employees on January 31, 1961? 
A. Yes. 

Q. And that represented all but five or six of the pickup 
and delivery drivers here in the Atlanta, Georgia area; isn’t 
that correct, sir? A. Yes. 
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Q. And that city pickup and delivery group was the 
group that was represented by Truck Drivers & Helpers 
Local Union No. 728; isn’t that correct? A. Yes. 

Q. And had been so represented under your old contract? 
A. Yes. 


Q. You did have a contract, which had been executed and 
which had been introduced in evidence, governing wages, 
hours and working conditions as to this group of employees 
who were terminated? A. Yes. 

Q. And the contract in existence did not expire until 
midnight, January 31,1961? A. Right. 

Q. You did not in any way notify or consult with Truck 
Drivers and Helpers Local Union No. 728 before laying 
these people off—before terminating these people? [ll put 
it that way? A. No. 
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Q. I see. You moved your operations to the terminal at 
which Hudson Hauling Company was operating, isn’t that 
correct? A. That’s not completely correct; no. 

Q. You maintained your own office at the old location; 
is that correct? A. Yes. 

Q. But so far as your terminal facilities were concerned, 
and your dispatching; that was moved to the terminal out 
of which Hudson Hauling was operating? A. Hudson is 
doing the physical handling, including the dispatching, for 
Brown Transport. 


s * * * * * 


29 
OSCAR L. WILLIAMS, JR. 
a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination 
Q. (Br Mr. Cohen) State your name and address, please. 
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A. Oscar Williams, Mason and Dixon Lines, 810 Marcus 
Street, Southeast, Atlanta, Georgia. 

Q. What is your position with Mason and Dixon? A. I 
am Terminal Manager. 


Q. Herein Atlanta? A. Yes, sir. 


Q. Approximately how long have you occupied this posi- 
tion? A. Some three years and three months. 


* * * * * * * * 
Q. (By Mr. Cohen) The question is: Do you interline 
freight with Brown Transport? A. Yes. 


Q. What was your method of handling Brown Transport 
freight before February 1, 1961? A. Brown Transport 


* * ad id * . * ° 
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would bring their traffic or freight to our warehouse. Their 
driver would unload it, count, put it on a cart. Our checker 
would check, receipt for it, and put it on our tow line or 
drag line; and, from there out, it would be handled by a 
dockman, and loaded on outbound trucks: both the dockmen 
and the checkers being members of the Teamsters Union. 

Q. Was that the normal method of handling for all car- 
riers with whom you interlined? A. Yes, sir. 

Q. After February 1, 1961, did you employ this same 
method of handling Brown’s freight? A. No, sir. 

Q. What was the change? A. Our warehouse employees, 
checkers and loaders, chose not to handle freight. 

Mr. Wells: Now we object to the witness's conclusion. 
Let him state what happened. 


e * * * 
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Trial Examiner: What we are trying to find out, Mr. 
Williams, from you is just to the extent of your personal 
knowledge as to any change. 

The Witness: Yes, sir; that’s true. 

Q. (By Mr. Cohen) Were you there, yourself? A. I was 
there. After our supervisors reported it to me, I went to 
the warehouse floor and asked our men to handle it. 


Trial Examiner: And then the question would be: What 
did you observe and what happened then? 

The Witness: On the first morning, I left it with our 
supervisor. It was checked by a member of the Teamsters 
Union on the first morning, and receipted for. 
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Trial Examiner: That was the freight delivered by 
Hudson Hauling? 
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The Witness: Yes, sir. However, our men, members of 
the Teamsters Union, did not load that freight outbound. 
Our outbound traffic was loaded by supervisors. 

Trial Examiner: Was that on the first day? 

The Witness: Yes, sir. 


34 
A. We had checking that morning, Mr. J. L. Preston, 
Mr. W. H. Womack— 
Mr. Pearce: What was that last name? 
The Witness: Womack. 
Mr. Pearce: Bowen? 


The Witness: W-o-m-a-c-k. 
Mr. J. L. Booth. There were other people on the dock, 
but I don’t recall talking to them specifically. I asked these 
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men what was wrong. They declared, in effect— 
Mr. Pearce: If your Honor please, we would like to have 
the man identify who did such declaring, please, sir. 


Trial Examiner: In order to give counsel a chance to 
know precisely what went on, and me, too, if you can, Mr. 
Williams, please tell us by name who made particular state- 
ments to you. 


The Witness: Booth, Womack and Preston denied that 
they had been asked to check by either a supervisor or the 
Brown driver—excuse me, the Hudson driver, to receipt for 
the freight. 

Trial Examiner: Now when you check, I take it that the 
goods on this particular morning were delivered by Hudson 
Freight? 
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The Witness: Yes, sir. 

Trial Examiner: And by checking, you mean being re- 
ceived and checked off according to a bill of lading, or what- 
ever it may have been? 

The Witness: Yes, sir; number of pieces, markings, 
et cetera. 

Trial Examiner: All right. 

The Witness: Then I left the bills with the supervisor, 
and asked him to ask these men, Womack, Preston and 
Booth, to receipt for the freight; and I returned to the 
office. 

It was my understanding— 

Mr. Patton: We object to his understanding, Your 
Honor. 

The Witness: Well, it was received by one of the men. 


However, I don’t recall specifically which one it was. 

Q. (By Mr. Cohen) When was this? A. That was the 
first morning. 

Q. And was that freight handled that day? <A. No, sir; 
not further than that. Our supervisors loaded it that night 
on an outbound unit. 


Q. Were there any other instances since February 1, 
1961, when your men refused to handle this Brown freight? 
A. After that date, our men did not handle it, either re- 
ceiving it or handling it in any way. 

Q. Did anyone handle it? A. Yes, sir; our supervisors 
handled it until approximately the 15th of February. 


* * * ° * * °. 
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Trial Examiner: You say “we” issued an embargo, Mr. 
Williams. Do you mean Mason and Dixon? 
The Witness: Our company, Mason and Dixon; yes sir. 
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Mr. Cohen: I would like for the Reporter to mark for 
identification a copy of which purports to be this embargo 
by Mason and Dixon as to Brown Transport freight dated 
February 16, 1961. 


(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 5 for identification.) 
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(GC 5 handed to Respondents’ counsel.) 

Q. (By Mr. Cohen) I hand you what has been marked for 
identification as General Counsel’s Exhibit 5. Would you 
identify this, please? A. Yes, sir. That is a copy of the 
original embargo notice. 

Mr. Wells: If the Examiner please, we object to the 
receipt in evidence of the embargo, on two grounds: First, 
that it’s irrelevant and immaterial to any issue in the case; 
second, that it is an attempt to prove matters by hearsay 
evidence. It purports to be signed by one—what is that 
name? 

Mr. Elarbee: Mr. Loudenslager. 

Mr. Wells: Loudenslager. And purports to contain 
statements of fact or conclusions by that witness, and we 
are deprived of any opportunity to cross-examine him. 
And we certainly object to its being received for the pur- 
pose of proving the truth of any matters asserted in it. 

Trial Examiner: Let me see the proposed exhibit, please, 
Mr. Cohen. 


(GC 5 handed to the Trial Examiner.) 


Trial Examiner: I don’t think the document, your pro- 
posed exhibit, has been properly proved, as pointed out by 
Mr. Wells, Mr. Cohen. However, I will take it now, because 
I don’t know precisely its import, and I can’t tell. I will 
take it, subject to your motion to strike, gentlemen, on that 
side of the table, unless it is connected up, unless it appears 
properly in evidence here at some time that this is an 
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authentic document and actually was delivered to, or served 
upon the parties named on the face of the exhibit. 

With those reservations, Mr. Cohen, I will take it in 
evidence. 

(The document heretofore marked General Counsel’s Ex- 
hibit No. 5 for identification was received in evidence.) 

Mr. Wells: What number? 

The Reporter: General Counsel’s Exhibit 5. 

Q. (By Mr. Cohen) Since February 16, 1961, did vour 
company handle any more freight of Brown Transport 
Company? 

Mr. Wells: We object as immaterial and irrelevant, by 
General Counsel’s own evidence that an embargo had been 
issued, and any failure to handle thereafter must have re- 
sulted from the embargo and not from any matter that is 
in issue in this case. 


Trial Examiner: What do you mean by any more? 

Mr. Cohen: Was there any freight handled since Feb- 
ruary 16th. 

Trial Examiner: In other words, has Mason and Dixon 
handled freight subsequent to that date for Brown Trans- 
port? 

Mr. Cohen: Yes. 


Trial Examiner: J will permit the question. 
The Witness: No, sir. None was offered by Brown since 
the date of that embargo. That was through the period— 
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will you repeat that question? 

Mr. Cohen: Would you repeat it? 

The Reporter: (Reading) “Q. Since February 16, 1961, 
did your company handle any more freight of Brown Trans- 
port Company?” 
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The Witness: We did not handle any freight from Brown 
from that time until on or about the 24th of March, the 
date of the letters issued by Local 728. Our embargo was 
lifted effective March 14th. However, there was no freight 
offered, to my knowledge, between March 14th and March 
24th. 

Trial Examiner: What is the date of General Counsel’s 
5? 
Mr. Cohen: February 16th. 

Trial Examiner: February 16th. 
Q. (By Mr. Cohen) Mr. Williams, will you state the 
reason for the placing of this embargo? 

Mr. Wells: Now if the Examiner please, the document in 
evidence indicates that this witness did not himself place it. 
It is bound to be hearsay and second-hand evidence. We 
object to such testimony. 

Trial Examiner: As far as we know now, Mr. Wills, 
someone in authority, I assume, with Mason and Dixon 
Lines said that there was an embargo declared because of 
labor difficulties. That is on the face of this exhibit. 

Now we are asking the reason for the placing of the 
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embargo. I think it’s a valid objection. 

Q. (By Mr. Cohen) Will you state what labor difficulties 
you were experiencing at the time you placed the embargo? 
A. Our road drivers; specifically Ralph Standifer, Harvey 
Marshall, refused to pull loads of Brown freight. There- 
fore, it tied us down to the point where we couldn’t move 


the traffic any further. That was on about the 15th of 
February. 


Mr. Wells: What date? 
The Witness: That was on about the 15th of February. 


Cross-Examination 
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Q. In other words you had, or at least you may have had 
that day certain people that you refer to as unassigned 
personnel? A. Yes. 

Q. Who could do any sort of ajob? <A. Yes. 

Q. Do you remember whether there were, or were not, 
any such unassigned personnel that day? A. No; I do not. 

Q. You don’t know one way or the other? <A. No, sir; 
I wouldn’t make a statement. 

Q. Now you’ve named approximately seven checkers. To 
the best of your recollection, is that all of your regular 
checkers you had on duty? A. I believe so, sir. I could 
have omitted one or two, but I believe so. 
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A. I went personally down to the dock to see what the 
problem was. 


Q. Did you personally speak to Mr. Preston? A. I asked 
Mr. Preston if he had been asked, or if he was asked to 
check the freight. 


Q. And what didhe say? <A. He said, “No.” 
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Q. He said he had not been asked to check the freight? 
A. Yes. 


Q. Did you say anything more to Mr. Preston at that 
time? A. No, sir. 

Q. Did you speak to Mr. Womack? A. Yes, sir. 

Q. What did you ask him? A. I asked him if he had 
been asked to check the freight. 

A. And what didhe say? A. He said, “No.” 


Q. And then did Mr. Booth have the same question and 
answer? A. Yes, sir. 


Q. And those are the only three people of the personnel 
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there that you spoke to? A. Those were the only three 
checkers on that receiving side of the dock, sir. 

Q. And they were the only three people you spoke to? 
A. Yes, sir. 

Q. Then, I believe you stated that you, at that point, left? 
A. Left it with the supervisor, and asked him to request 
again that they receipt for the traffic. 

Q. And then, from that point on, that day, you don’t per- 
sonally know what happened; do you? A. No, sir. 

Q. You know, of course, that the freight was handled; do 
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you not, by supervisors? A. Yes, sir. 

Q. All right. Now when is the next time after that that 
you personally—not through reports from others, or in 
any other way—that you personally had any occasion to 
handle the request of any people to handle goods? A. To 
the best of my memory, sir, I did not have any further per- 
sonal contact with them. The supervisors handled it from 
there. 

* * 
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Mr. Pearce: No, sir. I mean that Mr. Williams never, 
himself, went again and asked any particular employee, 
checker, driver, or anything, if he would handle the goods. 
And his answer, I believe, was No. 

Q. (By Mr. Pearce) Is that correct? A. That’s right. 
I will qualify that and back that up to March 24th. On 
March 24th, upon the posting of the letter from 728 on our 
board, I did ask a checker to handle the freight. 

Q. And did he handle it? A. Yes. 


Q. And between those two periods, you personally never 
had any occasion, or never did go and ask anybody to handle 
any freight? A. Not to my recollection. I may have, but 
I don’t recall it, sir. 
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Q. As far as you know, it was handled at the supervisory 
level? A. Yes, sir. 

Q. Now how many over-the-road drivers docs your com- 
pany employ, or did it employ at that time? A. You have 
asked me a question that I can’t give you an exact number 
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on. I ean tell you how many were employed in Atlanta. 

Q. Allright, sir. A. Which is 12. 

Q. Your best recollection or best knowledge is that you 
had 12 over-the-road drivers? A. Employed in Atlanta, 
local domiciled drivers in Atlanta. Our company has over 
200 total. 

Q. Your company has 200? A. Over 200; I don't recall 
the exact number. 

Q. But 12 of these, at least, are domiciled in Atlanta? 
A. Yes, sir. 

Q. Among these, of course, are Mr. Sandifer and Mr. 
Marshall? A. Standifer. 

Q. Sir?) A. Standifer. 

Q. Did you personally ask Mr. Standifer if he would— 
A. No, sir. 

Q. Did you personally ask Mr. Marshall if he would haul 
freight? A. No, sir. 

Q. You didn’t ask either one of those gentlemen, or any 
other over-the-road driver, yourself, if he would take a load 
of freight; did you? A. No, sir. 


55 


Q. (By Mr. Pearce) If you do need extra drivers, then 
you just tell the central dispatcher at Kingsport to send 
them to you; is that it? A. He either moves it in with 
loads, or with empty regular drivers, to pull our traffic. 
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Q. You say you regularly have more than 200 of those on 
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hand? A. That is systemwide, sir. That is not in Kings- 
port; that is systemwide. There are a number of them in 
the Carolinas, a number of them in Virginia, a number in 
New York and Philadelphia. 

Q. Now the casuals I mentioned, what kind of employees 
are they. You say you don’t have over-the-road casuals; 
what kind of casuals do you have? A. We use extra labor 
or casual people for city work. 

Q. City pickup and delivery? A. City pickup and de- 
livery, and dock work, primarily on the weekends. 

Q. And where do you get those from; are they carried 
on your payroll, or do you get them when you need them, 
how do you handle the use of casuals? A. Most of them, 
sir, are people that have worked casual for us for a long 
period of time; and they will call us on Friday afternoon 


and check for work for the weekend. We set them up at 
that time. 


Q. Do you have a list of them so that you can get in 
touch with them as you need them? A. No, sir. We have 
a list of some few of them, but not many. They call. It is 
a requirement that they call. 


Q. Usually they call you? <A. Yes, sir. 
Q. But you do have some you can call? A. We have 
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some that we have telephone numbers on. 


Q. And you could call them if you needed them? A. If 
they are available. 


. * * 


58 


Cross-Examination (Continued) 
Q. (By Mr. Wells) Mr. Williams, do you know specifi- 
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eally what freight was tendered by Brown on what days on 
or after February Ist, 1961, with respect to size or weight 
or volume or identity? A. No, sir. It was less than truck- 
load traffic; I can say that. 


Q. Do you know whether it was one carton, or a million? 
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A. No; I could not tell you he sizes or the number of ship- 
ments, but it was less than truckload traffic, and it was in 
relatively small volume as far as the total amount goes. 

Q. Is that the normal relationship you have with Brown? 
A. Yes, sir; it is) Brown and Mason and Dixon Lines do 
have a few truckload customers, but I don’t recollect a 
truckload movement during this period. 


* * * * * 
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Q. If I understand your testimony, in summary then, you 
have regular employees with regular jobs; and, in addition 
to those, you have the so-called 15% of unassigned, but 
regular, employees; and, in addition to that, you have casual 
employees who are hired as needed? A. For city work, 
primarily warehouse work. However, we do use some of 
them for driving in the city. The 15% is a category based 
upon 15% of your total seniority list. The 15% is allowed 
to be used with a variable starting time. 
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Q. I believe I understood you correctly that, after this 
one incident on or about February 1st, that you didn’t make 
any direct request of your checkers; is that correct? 
A. That’s right. 

Q. Now did you make any requests of your supervisors? 
A. Yes. Our supervisors were instructed to request that 
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our warehouse people, checkers and loaders, handle the 
traffic in each instance. 

Q. Did they report back to you that they had carried out 
your instructions? A. That’s right; they did. 
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Q. Who are these supervisors; do we have their names 
in the record? A. You have three of their names. Further 
going down the line, George Rice, E. K. Creasman— 

Q. Creasman? A. Yes, sir;C reasman. Bonnie L. 
Glaze, B-o-n-n-i-e G-l-a-z-e. 

Q. G-l-a-z-e? A. Yes. Don Fulton. I don’t believe our 
dispatchers were involved. 

Q. Are all of your operating employees members of the 
Teamsters Union? A. To the best of my knowledge, all 
of our local drivers, checkers and dockmen are members of 
the Union. 
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Mr. Pearce: If Your Honor please, I have a motion now. 
In connection with his testimony, I want to move to strike 
his testimony that the over-the-road drivers, and particu- 
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larly Mr. Standifer, Mr. Marshall, refused to handle the 
goods, on the basis that on cross-examination he testified 
that he had never asked them, he didn’t personally know. 
Cross-examination developed the fact that he personally 
didn’t know whether Standifer and Marshall had, or had 
not, refused. 


Trial Examiner: Well, that’s my distinct impression 
from the testimony. I think I’ll let it stand, Mr. Pearce. I 
don’t see that it makes much difference now. 


s ° * * * . 


69 


Mr. Cohen: Let me answer on the record, we are contend- 
ing that that article, as alleged in the complaint, is in vio- 
lation of Section 8(e). 

Trial Examiner: You say it’s a violation per se of the 
parties entering into such an agreement? 


Mr. Cohen: Yes. We contend that the contract is a viola- 
tion of Section 8(e), containing that article. 

Trial Examiner: That the mere entering into the agree- 
ment is an unfair labor practice? 

Mr. Cohen: Yes, sir. 
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(Short recess.) 

Trial Examiner: Back on the record. 

After recess and after a discussion between General 
Counsel and counsel for the Respondent labor organizations 
and other counsel, further time is granted to them to dis- 
cuss the proposed stipulation. 

The hearing is recessed today until 9:30 a.m., Wednesday 
morning, May 3rd. 

(Whereupon at 4:15 o’clock, p.m., the hearing was re- 
cessed until 9:30 o’clock, a.m., May 3, 1961.) 

* * *. 


. ° * * ® 
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Mr. Cohen: Your Honor, we have stipulated with 
Respondents that Respondents, through their Negotiating 
Committee, and Employers named in paragraph 2 of the 
Complaint, through their Negotiating Committee, entered 
into the local agreement and the over-the-road agreement, 
respectively identified and now offered in evidence as Gen- 
eral Counsel’s Exhibits 6 and 7, two copies of each. 


° * * * * Ld 
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Trial Examiner: Yes. 

Referring now to paragraph 9 of your complaint, Mr. 
Cohen, as I understand you, Section 4, Hazardous Work, in 
Article IX has been deleted. 

Mr. Cohen: It was deleted by this modification; that’s 
right. 

Trial Examiner: And Section 5 of Article IX of the 
agreement is placed elsewhere? 

Mr. Cohen: Elsewhere in the Respondent’s exhibits. 

Trial Examiner: All right, sir. 

Mr. Pearce: Now in responding to that for the Local 728, 
we join in that stipulation, if it is understood that they 
will be received into evidence under that stipulation, the 
modified local agreement and the modified over-the-road 
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agreement, which I am now identifying and asking the re- 
porter to identify as Respondent Local 728 and Respondent 
Southern Conference Exhibits 1 and 2. 


I would also like permission of the Examiner, with con- 
sent of the General Counsel, to introduce these exhibits, 
which are page proofs of the two contracts, as modified, and 
that I be allowed to withdraw them so they can be sent to 
the printer for printing, and then to substitute the printed 
copies in the record before the hearing is closed, or at the 
first possible time. 


Trial Examiner: I am sure that is agreeable. 

Mr. Cohen: Yes. 

Trial Examiner: Now with respect to your proposed ex- 
hibits 1 and 2, Mr. Pearce, I take it they are the modifica- 
tions of those of March 9, 1961? 

Mr. Pearce: They are the contracts, as modified. 


Trial Examiner: As modified in full? 
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Mr. Pearce: Yes, sir; that’s correct. 

Mr. Wells: Mr. Examiner, I think you will find that 
General Counsel’s Exhibits 6 and 7 are not complete col- 
lective bargaining contracts. They are memoranda of under- 
standing entered into at the end of a series of negotiations. 
They have certain references in the form of almost short- 
hand renditions of it, importing other provisions into a con- 
tract, and clearly contemplate that a finished contract will 
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be written out, printed, et cetera; but they do not purport to 
be the finished contract; that is, 6 and 7. 

But now when you get to Respondent’s Exhibits 1 and 2, 
you have before you the first full and complete collective 
bargaining contract within the four corners of a particular 
document; and, as our stipulation has shown, by the time of 
the printing the modification of the “reservation of rights” 
articles has been made to delete the hazardous work clause, 
and to remove the other clause to another portion of the 
contract. 

Trial Examiner: I think I understand. In other words, 
ll consider the whole contracts, the whole of the two con- 
tracts contained in Respondent’s 1 and 2: is that correct? 

Mr. Pearce: That’s correct. 
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Mr. Cohen: Your Honor, it is General Counsel’s position 
that the entering into of both contracts, both memoranda 
of agreement, on January 24, that entering into itself was 
a violation of 8(e) ; and that the contract, as modified about 
March 9, the entering into of that was a violation of 8(e); 
and that the modification of the memoranda of agreement 
did not cure its being in violation of Section 8(e) during the 
time it was in existence. 
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In response to Mr. Wells’ statement that the memoranda 
of agreement were not collective bargaining contracts, I 
think the documents speak for themselves, that they were. 

3ut I call your attention, Your Honor, to paragraphs 5 
and 6 of the Respondent Southern Conference, as I recall, 
was the same in this respect as Respondent 728; that Re- 
spondent admits that on or about January 24, 1961, a col- 
lective bargaining contract was consumated between the 
Southeastern Area Motor Carriers Labor Relations Asso- 
ciation Negotiating Committee and the Southern Confer- 
ence of Teamsters Negotiating Committee, et cetera. 

Mr. Elarbee: Mr. Examiner, it is not clear to me at this 
point frankly what the General Counsel’s position is on this 
original contract. I think he has stated that it doesn’t 
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remove the original violation. 

Trial Examiner: Yes. Not to oversimplify it, if I under- 
stand Mr. Cohen—he will correct me if I’m wrong—he said 
there was a violation, and there is a continuing violation. It 
is the same violation; it is a violation per se of Section 8(e) 
of the Act. 

Mr. Elarbee: Mr. Wells stated though that he didn’t 
think, as he understood it now, that Section 4, which was a 
part of the original contract, was now in issue. I think it 
is in issue. 

Trial Examiner: You take issue with Mr. Wells on that. 

Mr. Elarbee: Yes, sir; and I want to know if Mr. Cohen 
does. 

Trial Examiner: Ask Mr. Cohen. He will answer you. 

Mr. Cohen: I think I just said so. 


* * * * 
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Trial Examiner: Well, I had considered up until now 
that vou were willing, Mr. Wells, to proceed to try the case 


on the basis of the stipulation which, to me, has implicit 
within it that paragraph 5 of the Complaint would more or 
less be automatically amended to bring in the new provi- 
sions. That’s the way I have regarded it up until now, 


Mr. Wells: Well, that’s what | had understood. And then 
Mr. Elarbee went back, and I understood General Counsel 
to agree with Mr. Elarbee, that they were attacking the old 
memorandun agreement, No. 6 and 7. I just want these 
issues to be specific at this time, and not to be put upon 
from the rear at a later place in this proceeding. 


* * * * * * 
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Mr. Cohen: First, let me state very clearly, if 1 haven’t, 
that it is the principal contention of counsel for the General 
Counsel that the entering into of the Local and Over-the- 
Road agreements on January 24, even as modified on 
March 9, 1961, constitutes a violation of Section 8(e) of the 
Act. 

Trial Examiner: I think that’s clear. And you would ask 
for an order based on that, so far? 

Mr. Cohen: Yes. 

Trial Examiner: Now continuing with respect to Re- 
spondents’ 1 and 2? 

Mr. Cohen: As I said, it would be the same because, as 
I stated, the original contracts, even as modified, that we 
attack all of them. 

Mr. Wells: What we want to know is whether or not you 
are litigating the validity, or invalidity, under Section 8(e) 
or any other provision of the Act, of subparagraph 4 of 
the “reservation of rights” clause, as contained in the pre- 
liminary memoranda, which are in evidence as GC 6 and 7? 

Trial Examiner: The answer is No, as I understand it. 
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Mr. Cohen: Yes. We are contending that GC Exhibits 6 
and 7 are violative of 8(e), and both Sections 4 and 5 were 
in those two memoranda of agreement. These contracts 
were in effect from February 1. They weren’t modified 
until some time around March 9. 

Trial Examiner: That is the part that Mr. Wells wants 
to know about; and, I think, rightly, he has called it a “dead 
horse.” I believe that is what you referred to, isn’t it, Mr. 
Wells? 

Mr. Wells: Yes. 

Trial Examiner: You say those provisions that are now 
gone from the agreement shouldn’t be litigated, because 
what remedy can you base on something that is not in 
existence: what can you say about something in the way 
of a remedy when that something is no longer in existence 
at the time of the hearing? 

Now if I understand the rule correctly, the parties at 
hearing can stipulate to facts which may change materially 
the allegations of the Complaint by stipulation, and that is 
the basis I have proceeded on up until this moment. I don’t 
think, in view of what Mr. Wells and Mr. Pearce have said, 
that it is necessary to litigate the validity of Section 4 of 
paragraph 9, as set forth in the Complaint. I think you 
have a right to show that it did exist for background pur- 
poses only; but, if it’s out of the picture completely, why 
litigate it? 
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Mr. Cohen: If I might say, we are seeking a remedy. We 
are seeking first, a determination that there has been a viola- 
tion of 8(e) as to both sets of contracts. 


* * . * * 
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Mr. Wells: Well, we have stipulated that the January 
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24th memoranda, Nos. 6 and 7, were entered on January 
24th. I am quite willing to maintain that stipulation. 
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If General Counsel is contending that implicit or hidden 
in that stipulation is some stipulation that the “reservation 
of rights” Clause, in so far as Section 4 was concerned, was 
thereby made effective, I disclaim such stipulation; and, 
rather than make such stipulation, I will withdraw from all 
stipulations and let him make his proof. 

Trial Examiner: No; I would never let him argue that 
to me. I heard the stipulation and I listened very carefully, 
and certainly I’ve made up my mind in that respect. 

Mr. Elarbee: Mr. Examiner, I hate to belabor this point; 
but I think there is a great deal of confusion here about 
what has been in effect and what hasn’t been in effect, and 
what the contentions are. 

It seems to me that when this contract was entered into 
on January 24th, Section 4 was effective, just like Sections 
1, 2, 3 and all the rest of them. But that section must be 
read and construed along with the other sections in deter- 
mining whether or not Article IX of the contract violates 
Section S(e) of the Act. It is part and parcel of it. 

Now you come along to the question then, that next 
arises: Was the so-called amendment violative of the Act? 
Then, I think you have to look at that contract that they 
entered into, and look at it and the evidence in the case, 
without the benefit of Section 4, because it has been re- 
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moved, they say. So I think you’ve got two places to look, 
and two different directions to look. One, you look at a big 
piece of pie, with all these pieces in it: and you say, “Does 
that violate the Act?” Then, you get around, and in the 
light of the evidence that comes in in the case, look at this 
piece of pie, that’s got a couple of pieces taken out. Does 
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that violate the Act? Now I think those are the issues in 
this case. I don’t see any way to get around them. They 
were in effect, and I think we are entitled to a ruling on 
them: that Section + was illegal; that Article IX was illegal 
with Section + in it. As you can well see, they apparently 
amend these contracts pretty readily as time goes on. We 
have no assurance that this Section + won’t be put back in 
at some later date. We are entitled to a ruling on it because 
it was in the contract when these work stoppage, occurred, 
and we say, show the overall illegality of the contract. 

Trail Examiner: Well, that’s why you and your client 
are here today. I understand that. 

Mr. Elarbee: Yes, sir. 

Trial Examiner: I will take care of your position as we 
go along. You have made it clear now. 

All right, Mr. Cohen, let’s go ahead. 


* * * * 
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Mr. Wells: Mr. Examiner, at this point, the Respondents 
would interpose a motion to dismiss this proceeding for 
mootness, and we would ask leave to prepare and file a 
written motion which will in substance assert the following: 

That by stipulation the facts indicate that the “reserva- 
tion of rights’ clause attacked in the complaint was con- 
tained in certain memoranda of understanding, dated 
January 24, 1961, but that such provisions were there con- 
tained for a very brief period of time; and, prior to 
printing and circulating of the contract to any employees 
or employers, the contract provisions were deleted in so 
far as Section 4, Hazardous Work, and Section 5 of the 
article are concerned. Accordingly the contract provision 
attacked in the complaint is wholly and entirely moot. 

Now frankly, Mr. Examiner, our reason for this would 
be to leave the parties then free to begin anew a proceeding 
to test the article, as actually contained in the collective 
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bargaining contract. This ix a matter of extreme impor- 
tance to individual workers, who necd soine kind of “reser- 
vation of rights” protection in so far as their work is con- 
cerned. It is of extreme importance to the industry; and, 
I take it, of importance to the public. 

But what we are trying to get at, if the Examiner please, 
is to avoid the unnecessary task of litigating a matter which 
is no longer current—and the stipulation makes this clear. 
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What we had understood we would be litigating was a 
live contract matter with respect to issues which are impor- 
tant under a provision of the law, and important to the 
industry. We say however that the provision, as set forth 
in the January 24th memoranda, are wholly moot, and move 
to dismiss on that basis. 


* * * * * * * * 


Trail Examiner: No; you are not a party to the stipula- 
tion as far as I know, Mr. Thompson. 

I don’t think I can entertain your motion, Mr. Wells, 
with the stipulation there. Now I will tell you my under- 
standing of the stipulation. I will tell you just as plainly as 
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I can, that all I get out of it is that we are talking now 
about the hazardous work clause, Section 4; are we not, as 
being moot? 

Mr. Wells: Yes, sir. 

Trial Examiner: What I get out of the stipulation is 
this: That that has been removed as being an issue in this 
case, in so far as it affects the validity of any other of the 
clauses; that we are not to litigate that particular clause 
during this proceeding. Now I take it, that is the effect of 
the stipulation as it now stands. It is taken out by consent 
of the parties; that is, the main parties to the case, with 
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the consent of the General Counsel, consent of the Confer- 
ence, and consent of Local 728, over the objection of the 
Charging Party. Now that’s the way the case appears to 
me at the moment; and, therefore, I don’t see how I could 
grant your motion with the stipulation on the record as it 
is. 
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Mr. Elarbee: As I understand General Counsel, he does 
not agree, as you indicated, Mr. Examiner, that Section 4 
is not an issue in this case. 

Trial Examiner: Well, if he doesn’t, he is going to put 
up with my feeling at the moment. It may change as the 
case goes on: I don’t know. Right now, on the basis of the 
stipulation, I say that Section 4 is not in issue. The validity 
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of the contract, as such, may be, or the validity of other 
clauses of the contract; but, as far as Section 4 is concerned, 
that is not under consideration at the moment because it 
has been said it has been removed. Now those were the very 
words that have been used, it has been removed. 
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WALTER E. GIBSON 
a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 
Direct Examination: 

Q. (By Mr. Cohen) State your name and address, please. 
A. Walter E. Gibson, 352 University Avenue, Southwest, 
Atlan- 
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Q. And by whom are you employed? A. Ryder Truck 
Lines. 
Q. In what capacity? A. District Manager. 
Q. Approximately how long have you occupied this posi- 
tion? A. About five years. 


Q. (By Mr. Cohen) Would you describe your duties and 
responsibilities in this position? A. The over-all super- 
vision of the Atlanta terminal, and Griffin, Georgia terminal, 
and Macon, Georgia terminal. The operations of the termi- 
nal, the line operations, the sales, and the shops in each 
of those terminals. 

Q. The entire operation? A. Yes, sir. 


Q. Does Ryder Truck Lines do business with Brown 
Transport? A. Yes. 


Q. Approximately how much business does Ryder do with 
this company, Brown Transport? A. Between 200,000 and 
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300,000 pounds, both to and from between the two carriers, 
a month. 

Q. What was your method of doing business in interlin- 
ing Brown freight before February 1, 1961? A. We de- 
livered our freight to Brown Transport’s dock, and they 
delivered their freight to us. Their employee would unload 
it off of their trailer and place it on the cart, and our check- 
ers would check it and put on the drag line, and our dock- 
men and checkers would load it on a trailer. This same 
thing applies to freight that we deliver to Brown, prior to 
this time. 

Q. Was there any difference between this method before 
February 1 in handling interline Brown freight and other 
carriers? A. No, sir. 


Q. Since February 1, 1961, was there any difference in 
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the method in which you interlined Brown freight and the 
method vou interlined freight with other carriers? A. Yes. 
After February 1, 1961, we did not deliver any traffic to 
Brown. They picked it up at our place. Freight that was 
delivered to us by Brown was checked and handled by 
supervisors after that date. 

Q. Was there any particular reason—Did supervisors 
normally check and handle the freight? A. No; they did 
not. 


Q. You issued orders, then, you yourself to the super- 
visors to handle freight? A. Yes, sir. 
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The Witness: So these trailers were again placed up to 
the dock, and this traffic removed from these trailers. From 
this time on, traffic that we received from Brown Trans- 
portation Company was given to the railroads for forward- 
ing on to destination on local bills of lading from Atlanta 
to destination. 

Q. (By Mr. Cohen) Mr. Gibson, why were you unable to 
move Brown freight over-the-road in your trucks? A. Our 
line drivers would not pull the trailers the freight was 
loaded in. 
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Mr. Wells: Mr. Examiner, in that connection I take it, 
however, that his conclusion with respect to such matters 
that were reported to him is admitted for the purpose of 
showing what was in his mind when he issued orders to his 
supervisors. 

Trial Examiner: The information on which he acted; 


yes, sir. 
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Mr. Wells: And it does not prove that all the employees 
in Atlanta refused to handle the freight? 

Trial Examiner: I don’t regard it as proof, as such. 

Mr. Wells: Thank you, sir. 

Q. (By Mr. Cohen) You stated, I think, before I asked 
you about the number of employees, did you not, that 
Brown’s freight, the outgoing Brown freight was handled 
by the railroads: is that correct? A. Yes. 
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Q. Before February 1, when freight was brought to 
Ryder by Brown, how was the freight sent out by Ryder? 
A. It was sent out on our over-the-road units in the regular 
method. 

Q. Had you ever used this railroad transportation before 
then? <A. No, sir. 


Q. What have been the results timewise in the handling 


of Brown freight by railroad? 

Trial Examiner: What had been the results? 

Mr. Cohen: Timewise; ves. 

Mr. Wells: We object to it as immaterial and irrelevant, 
if the Court please. 

Trial Examiner: I don’t understand the question. 

Mr. Cohen: All right. 

Q. (By Mr. Cohen) Have there been any delays in the 
handling of Brown freight by using the railroads? 

Mr. Wells: I object to that, Your Honor. 

Trial Examiner: You will have to be a little more 
definite than that, Mr. Cohen. 

Q. (By Trial Examiner) When did the railroads start 
handling the freight, Mr. Gibson, please? A. On or 
around February Ist, Mr. Examiner. 

Q. Around February Ist. If I understand you correctly, 
so far as you knew, it was on February Ist that this matter 


62 
130 


first came to your attention? A. Correct. 

Q. And the change was made almost immediately with 
respect to the handling of Brown’s business? A. Yes. 

Q. Now, from that— 

Mr. Cohen: May I get your last question? 

Trial Examiner: I was just trying to fix the date when 
this occurred, when the change was made. 

Mr. Cohen: I see. 

Q. (By Mr. Cohen) In your capacity as District Man- 
ager, Mr. Gibson, would you compare the time it took to 
transport freight by railroad, as it did with your own 
over-the-road trucks? 

Mr. Wells: To which we object, as immaterial and ir- 
relevant. 

Trial Examiner: Sustained. 

Mr. Elarbee: Mr. Examiner, I would like to be heard 
for just a moment on this thing. I am not trying to get you 
to change your ruling, but I think that this evidence that a 
change in the method of doing business may, in effect, 
amount to one of these agreements that Congress has de- 
clared unlawful. I think that if you show that the freight 
that they are handling is so substantially delayed that these 
people are going to lose their customers thereby, then that 
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is certainly material and relevant evidence to go into 
determining whether or not this agreement violates the law. 
In other words, it may not be that you say flatly, in every 
instance, “No; we are not going to do any business with you 
because of this. But——” 


Trial Examiner: I don’t think I have to go that far, 
Mr. Elarbee. I think it is sufficient to show that the normal 
course of business operations was interrupted, and that the 
change in method necessarily occurred because of the inter- 


63 


ruption. I don’t believe that you have to go so far to show 
that Brown lost customers because of this. I think that the 
essential fact to be proved—and I could be wrong—is that 
there was a clean and decisive action and an effect under 
the terms of this particular agreement. I think we would 
be here forever if we got into tracing the final distribution 
of goods in interstate commerce. 

Mr. Elarbee: No, sir; we didn’t intend to do that, and 
I see Your Honor’s point. The only point I was trying to 
make, that I thought might be relevant and material for 
the Board’s consideration, was the fact that while this, in 
effect, was handled, it was handled in such a substantially 
different manner as to be, in effect, an agreement to cease 
handling. You see what I mean? 

Trial Examiner: You have a prima facie showing here 
now that the employees of this particular carrier elected to 
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refuse to handle it. 

Mr. Wells: Well, now if the Examiner please, it seems 
to me that that statement is flatly contrary to the statement 
that was made in connection with my last objection. 

We think that all that is shown is that this witness gave 
orders that the transportation was to be by rail, rather 
than by line truck. 

Trial Examiner: That’s right. 

Mr. Wells: Because it had been reported to him that his 
line drivers would not handle it. But we say that that is 
no proof at all that the line drivers would not handle it. 
We say that if a man gets on this stand, who actually 
knows the facts; that on cross-examination it will show 
perhaps that there was a tender to one line driver, and no 
attempt to tender to the other 99. And we say that an 
employer, under this contract, if he has 100 line drivers, 
he may have four or five of them that are red hot Union 
people, who just flat wouldn’t touch it, no matter if a 
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bomb were to drop. He may have 90 others that would be 
a little reluctant to handle it, or he might have 10 others 
that would be a little reluctant to handle it, but would, if 
told to handle it. Ife may have others that would just merely 
put it on the truck, not even look at their bills, and carry 
it on, 

Now we say that before you, or the Board, or any 
court can assume that the people would not handle it, that 
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it’s up to the gentlemen on the other side of the table 
to come in with competent proof that they would not 
handle it. 

Mr. Elarbee: Mr. Examiner, I don’t know that there is 
any contention being made by the Union that they, in fact, 
did handle it; but apparently they must claim they did, 
although I’ve never heard it up to this point. I doubt very 
seriously that they are going to put on proof that they 
handled it. 

Mr. Wells: Mr. Examiner, perhaps this is the time to 
put on the table, so the Examiner will understand our 
theory of the case. Quite obviously from the other side of 
the table comes an idea that they collectively, the Union, 
have the policy of “just will not handle.” And there is 
this large, plural conglomerate, which is the Union. Our 
theory of this contract is that it is a protection of individual 
rights. 


Trial Examiner: That an employee may elect to handle, 
or he may elect not to handle? 


Mr. Wells: That they are individual employees, who have 
day to day problems when they see a picket line, or when 
they see some other circumstance in the course of their 
employment; and we are attempting in this contract, as the 
collective bargaining agent, to set up a protection of indi- 
vidual rights by which that individual employee can make 
his determination whether or not he desires to do this 
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particular work. And we are trying to do that in a frame 
or reference in which the employer can continue to meet 
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his duty under the Motor Carrier Act, and to the public, 
to see to it that freight is handled. 

Trial Examiner: Well, now let me ask you a question, 
Mr. Wells, and see if I have an understanding of your 
answer, which, I take it, would state your position. You say, 
in effect, that the individual member of the Union under his 
job definition may, without any danger to his job, refuse 
to handle goods. It’s up to him. That’s a personal guarantee 
to him. 

Mr. Wells: Yes, sir. 


Trial Examiner: He won’t be fired if he refuses to handle 
goods. And you say further that there is no prohibition 
intended in this agreement between the employer and the 


labor organization that the employer cannot adopt any 
other means or method of moving anyone else’s goods? 


Mr. Wells: That’s quite correct. As a matter of fact, 
if the man who normally would drive the truck refused to 
drive that particular one, it is open to the employer to go 
to the next man on the seniority list, or to go to a super- 
visor, or to go to the railroads, or to go to non-union 
carriage, or to go to independent contractors, or to go to 
many other ways. 

Trial Examiner: Well, that’s why I think that it doesn’t 
make a great deal of difference in the particular situation 
we are in now, whether Mr. Gibson acted, insofar as moving 
the goods was concerned, on the information furnished to 
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him by supervisors, or information he got personally by 
going down to the dock. He is just testifying, as you point 
out, that he acted on the basis of the information furnised 


66 


to him by supervisors, that goods were moved by another 
method. 

Now I have just told Mr. Elarbee that I don’t want to 
go much further on the result of the refusal of the indi- 
viduals to handle the goods because I don’t think it’s 
necessary. 

Mr. Wells: Thank you, sir. 

Mr. Cohen: As I understand, away pack now in the 
transcript, that you are sustaining their objection to my 
question as to delay on the basis of relevancy? 

Trial Examiner: Yes; essentially so. 
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Mr. Wells: Well, if the Examiner please, No. 1, the 
witness has indicated that there was no failure of his Ryder 
Company to do business with Brown; but, to the contrary, 


he has indicated that they continued to do business, though 
through a different means. But to saddle us with his opinion 
and conclusion as to whether or not the Union employees 
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would handle this freight is to deprive us of all right of 
cross-examination; and, even assuming that he here testi- 
fied that he flat cut off Brown and wouldn’t do business with 
him any more, it js incumbent upon the gentlemen on the 
other side of the table to show that this was as result of 
the contract, and not as @ result of some erroneous informa- 
tion he may have gotten from his supervisors. 

Trial Examiner: I agree with you. We are not at odds. 


. * * * * * * 


Q. (By Mr. Cohen) Mr. Gibson, since February 1, of this 
year, has your company been able to handle all freight 
Brown has offered to you for interlining? A. No. 
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Q. Approximately how many times did this occur? 
A. One, or possibly two. 

Q. Do you recall the approximate date? A. I recall one 
instance. It was a solid load of traffic that we were unable 
to move by our over-the-road drivers, or by rail, due to the 
destination being such a point that there wasn’t piggy- 
back facilities for unloading the trailer. 


Q. Why were you unable to transport it by your own 
vehicles? 

Mr. Wells: If the Court please, we object and move to 
strike to the witness’s conclusion that he was unable to 
handle by his own drivers. There is a proper way to prove 
by competent evidence who was offered the opportunity of 
handling a particular load; and then the Examiner and the 
Board can determine the conclusion as to whether or not 
he was unable to handle it. 

Trial Examiner: You see, what Mr. Wells has objected 
to, and I think rightly so, Mr. Cohen, is that you are putting 
him in a position of having to rebut conclusions. How you 
would go about avoiding that, I am not going to attempt to 
say. I do think though that we ought to proceed regularly 
in this type of proof by proving particular incidents, at 
particular times, at particular places, through individuals 
who knew what occurred. Otherwise, we are going to be here 
forever. We will have a record cluttered with objections, 
and they are valid objections when it comes down to it, just 


139 


general testimony that they couldn’t handle goods. You’ve 
got to get times and places, and you have to have certain 
knowledge of it. 

Q. (By Mr. Cohen) Would you state if you have know]- 
edge as to why this freight was not handled by use of your 
own vehicles? 
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Mr. Wells: Now we object to that, unless a foundation 
is established, the basis of his knowledge. 

Trial Examiner: You can’t go into generalities in this 
type of situation. 

Q. (By Mr. Cohen) Do you personally know why this 
freight was not handled in the normal method? A. I think 
my statement at the beginning of my testimony, Mr. Cohen, 
was very plain: that my knowledge of the handling of traffic 
to and from Brown was to a great extent given to me by my 
supervisors, and instructions were issued back through 
through them. As far as actual contact with the over-the- 
road drivers or with the warehouse people visually and in 
person, I did not. 

Q. Did you receive this information from your super- 
visors as part of your official duties with this company? 
A. Right. 

Q. Who made the decision for the company that this 
freight would not be handled, this Brown freight would 
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Q. On what did you predicate that decision? 


The Witness: On our inability to move traffic that had 
been offered to us prior to this time; and, as I mentioned a 
few moments ago, piggy-back facilities were not available 
at the destination for this load. 

Mr. Wells: I move to strike the answer for the reason 
that it is a conclusion of the witness, and we move to strike 
the answer further on the ground that it is second-hand 
hearsay with respect—in that the witness has indicated 
that he has no personal knowledge of the operating facts. 
It could be proved as to the actual fact as to whether or 
not any attempt had been made to move it by particular 
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Trial Examiner: Iam going to consider that Mr. Gibson, 
as District Manager here at the terminal, at Macon and 
elsewhere, wherever it may be, certainly has knowledge of 
the day to day activities at Atlanta—which I assume we 
are talking about now, aren’t we: the Atlanta terminal? 

Mr. Cohen: Yes, sir. 

Trial Examiner: I am going to assume that he knows 
of materials and goods coming in to be handled, to he 
shipped, to be forwarded. They are goods to be received, 
and then to he shipped and forwarded, I suppose: and I 
can’t believe that Mr. Gibson, as District Manager, 
wouldn’t be aware of a stoppage or an interruption in the 
normal flow of goods through his terminal. I should think 
that he would have to find out somehow or other, hearsay 
or otherwise: but I don’t regard it particularly as hearsay 
when it was formally reported to him, or he determined 
through his foremen some particular situation. 


Now if I understand you correctly, Mr. Wells, you say 
it’s all right to go that far: but what you are objecting to 
now is the basis of his information as to why the goods 
couldn’t be moved by railroad. He said that piggy-back 
facilities were not available to transport goods to certain 
localities, to the point of destination. Now that is a matter 
that I should think his particular knowledge, as District 
Manager of the terminal, as to why goods destined for 
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certain places couldn’t be sent there by his firm, because 
that would be his job. 


Now to get back to your point, if I understand vou cor- 
rectly, you say that may be so; that it couldn’t be moved 
to those destinations. But you say, “I want direct proof 
that individual Teamsters were responsible for that,” or, 
“I want proof that the employer, the carrier here, could 
have moved it by other means, whether he used other 
means or methods.” Is that what you say? 
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Mr. Wells: I say, if the Examiner please, that the 
witness has testified in effect to inability to move a parti- 
cular shipment, although he has acknowledged that many 
shipments were moved. 

Trial Examiner: Yes. 

Mr. Wells: Now with respect to this particular ship- 
ment, I take it that the theory on the other side of the 
table is that there was a reservation of rights contract; 
that then, employees took action under the reservation of 
rights contract in terms of refusing to handle the freight; 
and that the combination of the contract and the employee’s 
action amounted to what Mr. Thompson said was a cutting 
off of business relationship. Now that is their theory, if I 
understand it. 

Now we have acknowledged that there is a contract, 
Respondent’s Exhibits 1 and 2. We do not acknowledge 
that the employees of Ryder Truck Lines, as a group, will 
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not handle their freight. 

We say that it is contemplated under this contract that 
freight will be tendered to individuals; and, depending on 
the point of view of a particular individual, he may handle 
it, or he may not. We object to being stuck, if the Court 
please, with the conclusion that we won’t handle it by the 
testimony from a man who says he doesn’t know whether 
or not we will handle it except by means of reports that 
other people have given to him. 

Now there was some foreman named John Smith, or 
Joe Blow, or somebody, who presumably, if there was a 
refusal to handle, had a conversation with a particular 
union man at a particular time and place, and there was 
either a refusal, or an equivocation, or there was an agree- 
ment to handle, or there was something. And we say the 
burden is on them to make that proof by competent evi- 
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dence, and not by conclusion and depriving us of the right 
of cross-examination of people who were there. 

Mr. Wells: I don’t want to get involved in lengthy dis- 
cussions on the record as to the meaning of the statute. 
I see my prime function as being to elicit the facts, and 
then we will try to apply the law as best we can. I don’t 
propose to suggest to you or to any other counsel how to 
try your case because I am sure you will do it much better 
than any way I could suggest, but I do say this: From 
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what you say, and from the basis of your objection to the 
way the General Counsel is putting in his case, that it 
might be that if he put his case in the way he wants to, 
looking wholly to effect, and not as to details leading up 
to effect, but just looking to effect, that you would be in 
a good position then to put in your defense with respect 
to particularities. I am not telling you what to do. I am 
presented with a problem here. We are going to be here 
for a long time if we are going to debate every question and 
answer with respect to conclusion. I’ve got to take a posi- 
tion, rightly or wrongly. 

I think that the General Counsel thinks that it is suffi- 
cient for him to show a general situation with respect to 
the handling of goods at these various terminals, such 
as Mason and Dixon. Is this Ryder, did you say? 

The Witness: Ryder. 

Trial Examiner: And at Ryder, that a general situation 
existed on February 1st, that goods moved or were moved, 
and were handled by supervisors rather than the people 
who regularly handle them. I think that the General 
Counsel thinks that is sufficient to show that besides enter- 
ing into an agreement between the parties, something did 
occur as a result thereof. I think that is as far as he thinks 
he has to go. I am content to let him go that way because 
I am not going to try to tell him how to try his case. 

We've got to try to reach a medium point here somewhat, 
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so we can get ahead. Frankly, I am getting a little bit 
discouraged because we don’t seem to be getting anywhere. 

I think that were I to rule that the General Counsel 
must prove by witnesses, individual witnesses, refusal or 
non-refusal by employees to handle particular goods, that 
I would be asking too much. I think that would be errone- 
ous. I don’t think that I can insist that he do that through 
ruling, nor do I think that the General Counsel may lay 
his case on the basis of pure conclusions of witnesses. I 
think there must be some medium we can strike here so 
we can make a little progress. 

I am going to overrule your objection, your last objec- 
tion, on the grounds that the witness answered by a con- 
clusion. I will let it stand, Mr. Wells, and let’s see how far 
we can get here. I am sympathetic to your point of view. 
I am inclined to try to believe that you are anticipating 
your defense, if I may say so. 


* * * * * ” * * 


Q. (By Mr. Cohen) Mr. Gibson, during this period after 
February 1, 1961, did your company in Atlanta interline 
freight with other carriers in the normal manner? A. Yes. 
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Q. Was Brown the only one with whom you did not? 
A. Yes. 


* ” * * * * * 
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Q. (By Mr. Elarbee) Mr. Gibson, I hand you what has 
been marked as General Counsel’s Exhibits 6 and 7, which 
purport to be memoranda of agreement for local freight 
forwarding and over-the-road agreements, and ask you if 
you have ever had occasion to see copies of them? A. Yes, 
I have photostatie copies of these. 
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Q. When did they first come into your poxsxession, as 
best you can recollect? A. The latter part of January, 
on or before February Ist, I had photostatie copies of these 
in my possession. 

Q. As of February Ist, were you familiar with the fact 
that General Counsel’s Exhibit 7, or the over-the-road 
agreement, contained the so-called “protection of rights” 
clause in Article IX; were you familiar with that fact? 
A. Yes, 

Q. Now, Mr. Gibson, you stated that on or about Febru- 
ary Ist, or shortly thereafter, your supervisors reported to 
you that your employees were not handling Brown freight: 
is that right, sir? A. That is correct. 

Q. And these supervisors reported this fact to you, when 
they reported, did you give your supervisors any instrue- 
tions as to disciplinary action to be taken against employ- 
ees that did not handle the freight? A. I did not. 
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Q. Why didn’t you? A. I was familiar with the hazard- 
ous work clause of the contract, in that it provides that no 
disciplinary action will be taken against an employee. 


Q. You then determined that you would select another 
method of handling Brown’s freight, is that correct, sir? 
A. That is correct. 


Q. Why did you do that? A. It was impossible for us 
to handle Brown traffic in our normal way of operation. 


e * * * * * . * 


Q. (By Mr. Elarbee) Did this contract enter into your 
decision to change your method of handling? A. Would 
you repeat that, please? 

Q. Did this contract enter into, or have anything to do 
with your decision as to changing your method of handling 
Brown freight? A. Sure. 
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Q. And what particular portion of the contract, if any? 
A. The hazardous work clause. 

Q. I show you the contract and ask you specifically to 
point out what portions, if any, you considered, by section, 
if you will. A. Section 2, Struck Goods. 

Q. All right, sir: go ahead. A. I believe this clause of 
the contract covers our decision, Section 2 of it. 

Q. Did you say Section 2?) A. Yes: Article IX. 


* * * . * * 
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Q. (By Mr. Thompson) Mr. Gibson, primarily where do 
you transport freight that ordinarily comes from Brown, 
what area of the country? A. It moves to any point on 
our system. We operate from Houston, Texas, as far west 
as Houston, into the midwest territory, to Memphis, Ten- 
nessee, as far north as Roanoke, Virginia, and as far south 
as Miami, Florida, by direct points, of course interlining 
to any other point in connection. 

Q. During this period of February 1 to the latter part 
of March, to what points generally—I don’t require that 
you give me all of them—but generally to what points did 
you piggy-back freight; by that I mean, did you make an 
arrangement with the railroads to transport the freight? 
A. Into the State of Florida. 

Q. At the time you piggy-backed freight, will you tell us 
what the arrangement was with the railroad; what were 
the mechanics of your operation there? Do you understand 
my question? A. I don’t follow you. 
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Q. Would you describe for the record the piggy-back 
operation from the point that you get the freight, on? 
A. Your equipment has to be taken to the piggy-back ramp 
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and loaded on a flat car by carrier personnel. The carrier 
who ships the merchandise has to load it on the train— 
up a ramp and put it on a train. 

Q. Now during this period, how did you get the freight 
to the railroad? A. With supervisory people. 

Q. All right, sir. Now give us the next step; what hap- 
pens to the freight after you take it to the railroad? 
A. Well, it’s loaded on a flat car; the railroad employee 
ties your trailer down; and of course the switching and all 
the operation on to destination is performed by the rail- 
road. Now once it reached destination, they will unbuckle 
your equipment, take your tie-downs off of it, and then 
your tractor removes it from the flat car and carries it on 
for delivery. 


Cross-Examination 

Q. (By Mr. Pearce) Mr. Gibson, now I believe you have 
stated that at your Atlanta terminal there were approxi- 
mately a minimum of 40 and a maximum perhaps of 55 
people there employed. You broke it down, I believe, 40 
to 45 on one shift, and 50 to 55 on another shift? A. 
Freight handling personnel. 

Q. Freight handling personnel? A. Right. 


Q. I wonder if you would mind breaking those people 
down for me into groups as to what they did? A. These 
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individuals are freight handling personnel. As far as giv- 
ing you the classification of each man, I cannot do that, 
Mr. Pierce—Mr. Price—Mr. Pearce. They are checkers 
and dock; that is the classification of those people. 

Q. Checkers and dockmen? A. Right. 


Q. In addition to that, that number of persons does not 
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include office personnel; it doesn’t include stenographers, 
secretaries, telephone answerers, or anything else? A. 
No: those people are not employed to handle freight. 

Q. I understand. So you have on your dock in the At- 
lanta terminal somewhere between 40 and 50 to 55, dock- 
men and checkers? <A. Right. 

Q. Per shift, I1mean? A. Yes. 

Q. In addition to that, you have approximately 100 pick- 
up drivers? A. Right. 

Q. And in addition to that, you have approximately 137 
road drivers? A. That’s correct. 

Q. Now you were describing your situation when Brown 
freight came in. Will you tell me whether or not, after 
February Ist, or before for that matter, approximately 
how much Brown freight vou had; I mean, would you have 
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as much as a shipment a day, or more, or less? A. During 
the month of February, Brown Transportation Company 
interlined 215,000 pounds of traffic with us in Atlanta. 

Q. Well, could you give me an estimate of how many 
different shipments that was, or different whatever you 
call it? A. I cannot, not an accurate estimate; no, sir. 

Q. Well, could you approximate it; I mean by that, would 
you say that you get something from Brown, say every 
day? A. Yes. 

Q. And that’s from February 1st on up, perhaps until 
now? <A. Right. 

Q. And perhaps before February lst? A. That’s right. 

Q. Sir? A. Sure. 


Q. Now let’s see. I want to see if I got your testimony, 
or understood it. I believe vou said that there were one 
or two times that you were unable to move a shipment, 
and I believe you have, before lunch, described one of those 
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times. Do you remember whose shipment that was that 
you were deseribing before hanch? A. Yes, sir. 
Q. Whose was it?) A. Aleoa Aluminum. 
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Q. Alcoa Aluminum. Now again, being sure I understand 
what you said as to that Alcoa shipment, vou did not, 
yourself, ask any of these road drivers if they would haul 
it; did you? A. No. 

Q. And you were not present when anybody else asked 
the drivers to haul it. were you? A. No. 


Q. And that same thing is true as to the dock people, 
isn’t it? In other words, you were not present? A. That 
is correct. I think IT made my position—tried to make it 
as clear as TI could along those lines, Mr. Pearce. I cer- 
tainly can’t go down and ask 137 line drivers to pull a load 
of freight, nor can I ask 100 dock people if they will handle 


a shipment of freight. 

Q. I understand that. I have agreement with you. I 
just wanted to be sure I had it straight. You didn't per- 
sonally ask any of the dock people to handle it? A. No. 

Q. And you weren’t present when anybody else asked 
them, were vou? A. No. 

Q. Now prior to February Ist, you have on occasions 
used railroads for other than piggy-back hauling: haven't 
you? <A. Prior to February 1st? 

Q. Yes, Sir. A. We have never used piggy-back out of 
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Atlanta prior to February Ist. 

Q. That wasn’t the question. I’m sorry, I didn't make it 
elear. Prior to February Ist, you had utilized railroads to 
ship smaller loads, not piggv-back. but just to ship smaller 
loads; haven’t you? A. To a destination that we serve? 

Q. Well, anyway. A. The only shipment that we would 
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give the railroad, prior to February Ist, would be a destina- 
tion where there would be no truck service, either by Ryder 
or any common carrier. 

Q. But you have on oceasions before February 1st used 
railroads for less than carload shipments; I mean, small 
shipments? A. Only to destination where Ryder doesn’t 
serve, nor is there service by common carrier, common 
motor carrier. 

Q. And you, of course as you explained, you also used 
piggv-back prior to February Ist? A. Not out of Atlanta. 

Q. Are vou testifying that prior to February 1st you did 
not at any time utilize a piggy back shipment for operation? 
A. Out of Atlanta? 

Q. From Atlanta?) A. From Atlanta; yes, sir. 

Q. Youare sure of that? <A. Yes, sir. 
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Q. Well, what piggy-back did you use? A. From Jack- 
sonville to Miami, Florida. 

Q. You used some of these shipments, as you have de- 
scribed them, as less than carload or less than truck load, 
railroad shipments from Atlanta prior to February Ist, did 
you not? 


Mr. Thompson: I object to the question as repetitious. 
He has asked the question five times. 


The Witness: Only to destinations—— 

Mr. Thompson: Wait a minute, Mr. Gibson, let me get a 
ruling. 

Q. (By Mr. Pearce) I believe you can answer it, Yes. 
You have already explained it. Well—— 

I will ask you if on occasions prior to February Ist, you 
did not on some occasions find it necessary to refuse ship- 
ments because you could not meet the particular shipper’s 
time requirements? A. Of course, that prerogative is ours, 
Mr. Pearce. We do our best to perform a service that the 
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shipper requires and requests. Now we do have requests 
for service that we can’t perform, that is impossible for a 
carrier to perform. 

Q. Would that be true because of the time requirements 
of the shipper? A. Sure. 

Q. And it might also be true, might it not, because of the 
fact that at the time you would not have available equip- 
ment? A. It’s been a long time since that’s been the case. 
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Q. I see. And this was true prior to February Ist, as 
well as after February 1st, wasn’t it? A. What was true? 

Q. That you would on some occasions turn down freight 
because you could not meet the particular shipper’s require- 
ments at the time? A. Well, as I mentioned, this happens 
quite often when a shipper will ask for service that is im- 
possible for us to perform. Now we do our best to advise 
the shipper at the time he asks for this service, what our 
service to this point is and what we can perform for him. 

Q. But on some occasions prior to February 1st, you 
have had to decline shipments because you were unable to 
meet the shipper’s time requirements? A. We haven’t 
declined a shipment. We have told the shipper what we 
could do for him, and what time we could have it delivered ; 
and, if that would meet his requirements, then we would 
certainly handle it for him. We didn’t refuse it. 

Q. Well, has that on occasions resulted in the shipper 
not giving you the shipment, when you have told him that? 
A. Well, of course, it’s possible. I couldn’t recall an in- 
stance when it happened. 

Q. You are not testifying now that prior to February Ist, 
you had no occasions where you were unable to handle a 
shipment for a shipper because of his time requirements, 
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are you?’ A. Would you ask that question again? 
Q. I say, vou are not testifying that prior to February 
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Ist you have had no occasion to be unable to handle a 
shipper’s goods because of a shipper’s time requirements; 
you are not testifying to that, are vou? A. We haven’t 
been able to handle his goods because of his time require- 
ment. There has been some times when we have been un- 
able possibly to meet his time requirement because it was 
so demanding. 

Q. And on those occasions, have you not handled the 
goods? A. Well. there has been times when we have 
handled them, and there has been times when he has had 
to move it air freight, Mr. Pearce. 

Q. There have been times when you didn’t handle it prior 
to February Ist, haven't there? A. If his delivery sched- 
ule was such that we couldn't meet it, and he couldn’t ship 
the merchandise on a schedule that we could mect, of course 
the shipper has the alternative to decide what he wants to 
do. He can ship it by Ryder and let us get it there as soon 
as we can, or he can ship it by air freight. 


Q. Now you have, of course, a dispatch board where your 
drivers bid for certain routes, don’t you? A. Our over-the- 
road operation is bid: ves, about 50% of it. 
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Q. What was that now? A. Possibly 50 to 60% of our 
over-the-road operation are bid runs. 

Q. Bid runs? A. Yes. 

Q. What is the other?) A. Extra board. 

Q. Extra run? A. Yes. 

Q. So you do have an extra board? A. Yes. 

Q. The people on it, that is, the list of drivers who are 
available when you call them to take particular goods: is 
that correct? A. Right. 

Q. And do you have casual emplovees? A. We do not, 
not in our over-the-road operation: no, sir. 

Q. Do you have any city pickup and delivery? A. We 
use some casual help in our local operations. 
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Q. Do you know approximately how many you have? 
A. It varies from day to day, depending on the number of 
regular employees that are absent. 

Q. Well, can you give me an estimate of about how large 
this group of casuals is? A. It might be two today and ten 
tomorrow. There are days when there is none. 
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Q. It’s a question of when you use them. What I really 
was asking: The whole pool available to you, people that 
you could call on. I’ll put the question this way: If you had 
to have a bunch of casuals on any given day, how many 
could you get from the available people that you have on 
your list? A. Oh, we could probably during the week get 
10 or 12. 

Q. Were you here yesterday? A. Yes. 

Q. You heard the discussion about unassigned person- 
nel? A. We don’t use the unassigned category. 

Q. You don’t have those, do you?) A. We do not use 
them. 


Q. I know you want to give me a fair estimate in an 
answer, but would you say that the amount of goods you 
have not handled was a small percentage of the total goods 
that were offered to vou? A. Oh, yes! 

Q. That was true after February Ist, as well as before 
February 1st wasn’t it? A. We didn’t refuse any before 
February 1st. 

Q. Well, I didn’t use the word, “refuse.” I said, unable 
to handle. In other words, in both periods of time, the 
amount that you were unable to handle was only a small 
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percentage? A. To my knowledge, there hasn’t been a 
shipment before February lst that we were unable to 
handle. 
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Q. You mean for anybody? At any time? <A. To a des- 
tination—I tried to make my answer as plain as I could a 
few moments ago, that the only reason that you brought out 
that we would be unable to handle a shipment was that the 
time element involved—and I tried to explain what we 
would do in the case of a time element. 

Q. Well, let’s say then, after February 1st, which is 
really what I was getting at, the amount that you were 
unable to handle was a small percentage of the total amount 
of Brown goods that you did handle? A. Yes. 

Q. Could I get a minute and discuss this Aleoa shipment 
that you mentioned. Do you remember from whom that 
arrived; who sent it to you? A. Brown Transport. 

Q. And where was it going? A. Two destinations; the 
final destination was Miami, Florida. There was a stop-off 
at Vero Beach, Florida. 

Q. Now the stop-off, was that to discharge part of that? 
A. Partial unloading. 


Q. How big a load was that; was it a full truck? A. A 
full truck. 


Q. Now you don’t know which one of your road drivers 
was asked to haul that,do you?’ A. No, sir. 
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Mr. Pearce: Mr. Wells, I believe you can go ahead. 
That’s all the questions I have. 

Q. (By Mr. Wells) On what date was that freight ten- 
dered, please, sir? A. Mr. Wells, I can’t give you a date, 
an exact date. I don’t have it there. I could go back to my 
records. 

Q. Was the truck fully loaded when it was tendered to 
you? <A. Yes. 

Q. Do you know to whom the freight bills were tendered 
at your place of business? A. Yes; the Operations Man- 
ager. 
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Q. And whois he? A. C. W. Turpin. 

Q. Were you present when they were tendered? <A. I 
was in my office when it was tendered; yes. 

Q. Did you have any conversation with the Brown people 
about that? A. It’s very possible that I did, Mr. Wells. 
I can’t testify as a fact. 

Q. Now did the Brown truck remain on your property 
fora while? A. That, I can’t testify for a fact. 

Q. Do you know whether the Brown truck was immedi- 
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ately taken away from your premises? A. I am sure he 
was there for 30 minutes or an hour. Along other than 
that, I can’t testify. 


Q. (By Mr. Wells) I say, to get competent, first-hand 
evidence as to actually what happened, we would have to 
have Mr. Turpin here; is that correct? A. Yes. 


Q. Do you know of your own knowledge whether any 
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particular drivers of Ryder were asked to handle that par- 
ticular shipment? A. This particular load? 


Q. Yes. A. No, sir. 


Q. Now are there piggy-back facilities available from 
here to Miami, Florida? <A. Yes. 


Q. Are there piggy-back facilities available from here to 
Jacksonville, Florida? A. Yes. 


Q. Would it be possible to load, or would it have been 
possible to load that particular trailer on a piggy-back car 
in Atlanta, Georgia, and transported it piggy-back to Jack- 
sonville, and line hauled it from there to Vero Beach, 
unloaded the portion at Vero Beach there, and carried the 
remainder on to Miami? A. I can’t answer that because 
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I don’t know what the line driver in Jacksonville would 
have said about pulling the trailer. 

Q. But assuming that the line driver in Jacksonville 
would have handled it, it could have been done as indicated 
in my last question? 

Mr. Thompson: I object to the question on the grounds 
that it calls for a hypothetical answer, and there are no 
facts to support it in the record. 


168 


Trial Examiner: Well, perhaps there were facilities 
there in Jacksonville. If I understand Mr. Wells correctly, 
he has asked you whether or not you couldn’t have piggy- 
backed it, the truck, from Atlanta to Jacksonville— 

The Witness: Period. 

Trial Examiner: Period. 

The Witness: Yes. 

Trial Examiner: And then, were there facilities at Jack- 
sonville to over-the-road that truck to Vero Beach; is that 
what you asked? 

Mr. Wells: Yes, sir. 

Trial Examiner: Do you know whether there were facil- 
ities? 

The Witness: There were mechanical facilities. I don’t 
know whether the driver would have pulled the trailer or 
not. 

Q. (By Mr. Wells) As far as your knowledge, was any 
test made among your drivers in Jacksonville with regard 
to over-the-road operations? A. No, sir. 


Q. To your knowledge, was there any labor difficulty in 
Jacksonville of any kind at that time? A. Not to my 
knowledge. 

Q. As a matter of fact, if it had been handled as indi- 
cated in my question, would the road driver in Jackson- 
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ville have had any way of knowing that this was a Brown 
shipment? 
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Mr. Elarbee: That calls for a conclusion as to what some- 
hody else would know, Mr. Examiner, Certainly he can’t 
answer that. 

Trial Examiner: | don’t think so. 

The Witness: I can’t answer it? 

Trial Examiner: You can’t answer it? 

The Witness: Yes, sir, I can answer it. It was on a Brown 
trailer; it was Brown Transport shown as your conncet- 
ing line: Brown's waybill and date picked up shown on our 
wayhill. 

Trial Examiner: What was that last? 

The Witness: On our waybill it shows your original car- 
rier, which would be Brown Transport Company, with their 
wayhbill number and the date they originated the shipment. 

Trial Examiner: It would have shown that at Jackson- 
ville? 

The Witness: That’s typed on our freight bill. 

Mr. Elarbee: In the light of the witness’s answer, I'll 
withdraw the objection. 

Q. (By Mr. Wells) Do vou know that the particular ship- 
ment was in a trailer marked Brown? <A. Yes, sir. 

Q. You saw the trailer? <A. Yes, sir. 

Q. Is that usual in terms of your relationship between 
Ryder and Brown? A. Sure it is. 
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Q. That is usual both, say, prior to February 1, 1961, 
and after February 1, 1961? <A. It’s usual for Brown to 
have his name on his trailers to identify them; yes, sir. 

Q. And for his tender of truckload freight to be in a 
trailer so identified? A. General practice; yes. 
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Q. Whose decision was it not to accept that particular 
trailer from Brown; what individual made the decision? 

Trial Examiner: You mean at Ryder? 

Mr. Wells: At Ryder; yes. 

The Witness: It was a joint decision between myself and 
my Region Manager. 

Q. (By Mr. Wells) And who is he? A. Mr. J. L. May- 
field. 

Q. Had either of you made any inquiry with respect to 
the labor situation in Jacksonville at the time you made 
that decision? <A. I can’t answer for Mr. Mayfield. I can 
only answer for myself. 

Q. You are testifying that you did not? A. Right. 

Q. And as far as you know, Mr. Mayfield did not? A. I 
can testify as far as I know, he did not. 
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Q. At least, he didn’t indicate to you that he had? A. He 
didn’t tell me that he had, or that he hadn’t. 


Q. Yes, sir. Do you know what ultimately happened to 
that shipment? A. I do not. 


Q. Over what period of time have any Ryder shipments 
been carried in whole or in part by rail? 


Trial Examiner: I didn’t understand the last part. 

Mr. Wells: By rail. 

Trial Examiner: Oh; by rail. 

The Witness: Any Ryder shipments? 

Q. (By Mr. Wells) Yes, sir. A. Ryder doesn’t act as a 
shipper, counsellor. 

Q. Ryder is a common carrier? <A. Right. 

Q. Engaged in carrying freight for the public; isn’t that 
correct? A. Right. 


Q. And I believe you have already testified that on occa- 
sions such freight is tendered to Ryder, as a common car- 
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rier, and Ryder in turn utilizes rail facilities, either piggy- 
back or less than carload, to move such freight; is that cor- 
rect? A. The only time— 


Q. Is that correct? 
Mr. Thompson: I ask that the witness be allowed to give 
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an answer, without being interrupted. 

Mr. Wells: I am glad for him to explain, but he is on 
cross-examination. He should be required to answer the 
questions, and not to make a speech. 

The Witness: I’m confused; I can’t answer. 

Q. (By Mr. Wells) I will ask you, please, sir, just to listen 
to my question. Ryder is a common carrier; is that correct? 
A. Right. 

Q. And Ryder carries freight for the public? A. Right. 

Q. Which is delivered to Ryder by some shipper or some 


connecting carrier? A. That is correct. 


Q. And on occasions does Ryder have that freight 
handled by rail? A. From February? 

Q. Now, please, sir, just answer it Yes or No, and then 
make your explanation. 

Trial Examiner: On occasions. 


The Witness: Yes. 
Q. (By Mr. Wells) All right. Now sometimes is that 
handled piggy-back in trailerload lots? A. Yes. 


Q. Sometimes is it handled other than piggy-back by rail 
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in less than carload amounts? A. It has; yes. 

Q. All right. Now over what period of time has Ryder 
utilized that rail service to handle freight which had been 
tendered to Ryder for transportation? A. We have used 
rail service to handle freight tendered to us for transporta- 
tion by Brown Transportation Company from February 
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Ist until March 22nd or 23rd. I don’t have the date, the 
exact date that we quit using rail facilities. 

Q. Mr. Gibson, I believe we can get along a lot faster if 
you will try to listen to my question, and just answer the 
question. 

Over what period of time has Ryder utilized rail services 
in connection with any carriage, whether for Brown or 
anyone else?) A. I think you are trying to confuse my 
answer that I gave Mr. Pearce a few moments ago regard- 
ing the fact that we have used rail transportation prior to 
February Ist on shipments that didn’t— 

Trial Examiner: All Mr. Wells wants to know, Mr. Gib- 
son, is if you recall the very first time you used rail as a 
means of transporting goods for anybody. 

The Witness: I don’t recall the first time. 

Q. (By Mr. Wells) Has it been for a matter of several 
years? A. We have used it occasionally over a period of 
several vears. 
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Q. And have you used piggy-back over a period of at 
least three or four years prior to 1961? A. We have used 
piggy-back for several years from Jacksonville to Miami— 
not out of Atlanta, prior to 1961. 

Q. But I believe you testified that such facilities were 
available to you out of Atlanta, had you chosen to use 
them? <A. Yes. 

Q. Do you have figures available, as for example, with 
respect to the annual tonnage of freight that Ryder handles 
through piggy-back? A. No, sir; I don’t have them avail- 
able here. 

Q. It would be many thousands of tons, would it not? 
A. I don’t have those figures available; and, not being 
familiar with the piggy-back operation between Jackson- 
ville and Miami, I would hesitate to make any estimate 
of it. 
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Q. Mr. Gibson, I am not limiting vou in this question to 
Jacksonville or Miami, or anything other than your know]- 
edge of the Ryder System and the availability of piggv-back 
service. Now in that broad frame of reference, is it not 
true that many thousands of tons of freight billed via Ryder 
has actually been carried by piggy-back? A. I don’t have 
that; I can’t answer that, because I don’t have knowledge 
of it, since the piggy-back operation doesn’t operate out of 
Atlanta. 
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Q. Do you know whether or not there is any piggv-back 
service out of Atlanta? A. Yes; sure. 

Q. Is there a piggy-back operation into Atlanta? A. 
Yes. 

Q. Could you state for the record just what piggy-back 
facilities are available in Atlanta? A. I don't know to 
what destinations. I know there is piggy-back service avail- 
able from Atlanta to Jacksonville, from Atlanta to Tampa, 
and from Atlanta to Miami. Those destinations are the 
only ones that I have had the occasion to inquire and 
acquaint myself with the availability of piggy-back service. 

Q. Well, perhaps we don’t understand each other. Does 
piggy-back service take some kind of special ramp equip- 
ment? A. You have to have a special ramp to load your 
trailer on piggy-back; yes, on a flat car. 

Q. And are there such ramps available contiguous to 
rail sidings in Atlanta, Georgia? <A. Yes. 

Q. And are those available in such quantity that if the 
Ryder System management determined that they desired 
to make use of those, it would be physically possible to take 
a trailer that had been loaded, and place it on a flat car 
for piggy-back shipment? A. Yes. 
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Q. There is no lack of such facilities in Atlanta, Georgia? 
A. No, sir.—to certain destinations. 
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Q. And if I understand your testimony with respect to 
destinations, you just don’t have any personal knowledge 
with respect to what the facilities are at the destinations ; 
is that correct? A. No; I don’t have any first-hand know]- 
edge of what facilities are available at destinations. 


* * * . * » * 
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Q. (By Mr. Elarbee) Mr. Gibson, I will show you what I 
have marked for identification as Charging Party’s Exhibit 
A 

(Thereupon, the document above referred to was marked 
Charging Party’s Exhibit No. 1 for identification. ) 

Q. (By Mr. Elarbee) I ask you to read that, sir, and | 
ask you if you remember seeing a copy of this posted on the 
bulletin board at your terminal? 

Mr. Patton: I’m sorry, Your Honor. I wonder if he 


could ask the question again? 

Mr. Wells: I didn’t hear the question, sir. 

Q. (By Mr. Elarbee) Was a copy of this posted on the 
bulletin board at your terminal? A. Yes, sir. 


(CP 1 for identification shown to Respondent’s counsel.) 

Q. (By Mr. Elarbee) Do you know who posted this? A. 
No. 

Q. Mr. Gibson, do you recollect the approximate time that 
you saw this notice posted on your bulletin board? A. On 
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or about March 24 or 25. 

Q. Now to the best of your knowledge, Mr. Gibson, had 
there been any instances in which Ryder was unable to 
handle Brown Transport freight in the normal course of 
business subsequent to the time this letter was posted on 
the bulletin board? A. Since that letter has been posted? 

Q. Yes, sir. A. Has there been any—— 
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Q. Times when you were not able to handle it?) A. No; 
there hasn’t. 

Q. You have handled it in the normal course of business? 
A. Yes. 

Q. In the same manner you handled it prior to February 
Ist, after this letter was put up? A. Yes. 

Mr. Elarbee: I offer Charging Party’s Exhibit 1. 

Mr. Pearce: We object to that on the grounds that it is 
another notice posted pursuant to this settlement stipula- 
tion; and, if they are going to have any of these notices— 
may I see it, Fred? 

Mr. Elarbee: Yes. 

Mr. Pearce: If we are going to have any of these notices 
in evidence, then we’ve got to not only have the whole 
settlement stipulation, which I object to in this case, but 
we've also got to go into a settlement stipulation on an 
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8(b) case, that was also posted. We are going to get 
enmeshed in all of these postings under settlement stipula- 
tions, both in the 8(b) ease and this 8(e) case, both of which 
stipulations contain the provision that they shall not be 
used. 


Now here is another posting 

Trial Examiner: May I see it, please, sir? 

Mr. Pearce: Yes, sir. 

We object to all of them, and feel that the rulings, so 
far made, are correct. But obviously, if we are going to 
post any of them, we will have to have them all before the 
Examiner. 

Mr. Elarbee: I would like to be heard prior to your 
ruling on this, Mr. Examiner. 

Trial Examiner: When you talk about “posting,” what 
do you mean by posting, Mr. Gibson? 

The Witness: Thumb-tacked on the bulletin board. 
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Q. (By Trial Examiner) At your terminal? A. Yes. 

Q. Did you see it posted? A. Yes. 

Q. Who posted it?) A. I don’t know. 

Q. I mean, did you see someone put it up? <A. I didn’t 
see someone putting it up. 
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Q. Do you know who put itup? A. No. 

Q. You just saw it onthe board? A. Right. 

Q. After it had been placed there? A. Right. 

Mr. Elarbee: Mr. Examiner, as to Mr. Pearce’s objec- 
tion, as I recall the stipulation, the stipulation simply 
provided that they would write a letter to the carrier, 
requesting, making certain statements, and so forth, and 
requesting that the carrier post it. 

Now this letter, apparently written to some member of 
the Union—it’s addressed, “Dear Sir,” and “Brother” was 
not a part of that stipulation. It was not in it at all. This 
is a letter, apparently written by the President of the Local 
Union to a fellow member. I might guess that it was a 
steward; I don’t know. It may have been just one of the 
drivers. But in any event, it is not a part of the stipulation. 
It was something that was posted on this man’s bulletin 
board, that he saw it while it was there, and certainly it is 
admissible and material evidence in this case. It is not a 
part of the stipulation, and Mr. Pearce’s objection is not 
sound on the basis he makes it. 

Mr. Wells: The further objecticn, that it is not properly 
proven by counsel’s statement. He might guess to whom 
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it was written and the circumstances under which it got 
there. 


Mr. Elarbee: It may go to the weight of it, Mr. Ex- 
aminer, but certainly it is material evidence to be con- 
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sidered by Your Honor in this case, and maybe considered 
by the Board. 

Now I think it has been properly identified as a document 
which was posted on his bulletin board, and then the facts 
that happened thereafter have been put into the record. I 
think it ought to go in. 

Trial Examiner: Do vou think it can be inferred, Mr. 
Elarbee, that the employees read it, and were aware of its 
contents, and acted accordingly? 

Mr. Elarbee: Yes, sir; I think it can. 

Trial Examiner: The mere fact that it was on the bul- 
letin board? 

Mr. Elarbee: Yes, sir. 1 think there is an inference 
drawn, that you can properly draw; that if it was on the 
bulletin board, then the employees 

Maybe I should ask him a couple of more questions. I 
will be delighted to do it: If the employees there cus- 


tomarily look at the bulletin board, and if the Union cus- 
tomarily posts notices on this bulletin board. I can ask him 
those questions. But I think if that is brought out, then 
certainly it is a reasonable inference that you can draw that 
some of the employees, at least, saw this notice on the bul- 
letin board. 


I would like to be permitted to ask a couple more ques- 
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tions. 

Trial Examiner: Go ahead. 

Q. (By Mr. Elarbee) Mr. Gibson, the bulletin board 
where you saw this; is this bulletin board customarily used 
by the Union in posting notices? A. Yes. 

Q. Do you know, of your own knowledge, or have you 
seen employees from time to time reading matters that are 
on the bulletin board? <A. Yes. 

Q. How long has the bulletin board been there, to your 
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knowledge? A. 11 years, since the terminal was built. 

Q. Has the Union been using it for several years, to your 
knowledge? A. Three or four years; yes. 

Mr. Elarbee: I think it’s admissible, Your Honor. 

Mr. Pearce: Could I make one more statement on my 
objection? 

Trial Examiner: Yes, Mr. Pearce. 

Mr. Pearce: I state in my place that subsequent to the 
filing of these proceedings by the Board, that there was 
filed also an unfair labor practice case based on Sections 
8(b) (4) (A) and 8(b) (4) (B), that the Union made informal 
settlements of that case, as well as the 10-L stipulation in 
the present case; and that, in pursuance of those stipula- 
tions and the settlement of the unfair labor practice case, 
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these notices, including the one that was mentioned, were 
filed. Now J don’t say that this was a part of the stipulation 
as the preceding one was—not made a part of it by refer- 
ence; but it is a notice posted in pursuance of the stipula- 
tion, and there was a notice posted in pursuance of the set- 
tlements of the S(b) (4) (A) and 8(b) (4) (B) case, as well as 
the notice that has already been rejected. 

Now my point is that all of these notices arise out of 
the settlement of these matters, and that the settlement 
stipulation in each case provides that they will not be used 
as evidence in any other proceedings. They are now being 
tried to be used as evidence. 

Trial Examiner: Yes. Well, I see your point very well. 
The thing that appeals to me at the moment is this, on the 
particular notice we are talking about, that has been 
offered, Charging Party’s Exhibit 1. It seems to me that 
if I can assume its validity, its authenticity, as to its prepa- 
ration by Mr. Cook, and its posting by a steward by some- 
one for the Union; that that shows an administrative act 
on the part of a Union official, the carrying out of his duty 
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to keep the Union membership informed. As to what they 

may, or may not, do under the particular clause that we 

have under consideration here. And for that reason, I think 

that it should be admitted for the weight to be given to it. 
I am not too happy about the way it’s been proved. 
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Mr. Elarbee: Mr. Examiner, I am sorry Mr. Cook is not 
in the hearing room to identify this letter. If he were here, 
we could certainly call him and ask him if he sent that. 

Trial Examiner: I would feel much happier about it if 
you would. 

Mr. Elarbee: I think, prima facie, it is admissible. 

Trial Examiner: I will take it in evidence over the objec- 
tion of counsel. 

(The document heretofore marked Charging Party's 
Exhibit No. for identification was received in evidence.) 


Trial Examiner: We will take a ten-minute recess. (Short 
recess. ) 
Mr. Elarbee: Is Mr. Gibson through, Mr. Examiner? 
Mr. Wells: I have a question. 
Trial Examiner: Is Mr. Gibson excused? 
Mr. Wells: No, sir. I have a question. 
Recross-Examination 


Q. (By Mr. Wells) Mr. Gibson, you testified that you are 
now doing business normally with Brown? A. We are 
handling traffic—our warehouse people are handling traffic 
offered to us by Brown Transport in a normal manner now. 

Q. If I recall your testimony, you indicated that prior 
to February of 1961, it was customary for Brown to bring 
his freight to you, and you to take your freight to him; is 
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that correct? A. That is correct. 
Q. Since February 1, have you attempted to deliver 
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any freight to Brown?) A. We have. 

Q. When? A. Around March 25th or 26th, around that 
date. Now I can’t give you an exact date. 

Q. Do you have personal knowledge with respect to in- 
structions to any of your employees to go over to Brown 
at about that date? A. Do I have personal knowledge? 

Q. Yes. A. Of instructions to my employees to go to 
Brown with a load of freight? 

Q. Yes, sir. A. Other than the bills were given to a 
driver, and he was dispatched to Brown Transportation 
Company to deliver the load of freight. 

Trial Examiner: You do know that, don’t you? 

The Witness: I know that; yes. 

Q. (By Mr. Wells) Do you know whether he delivered 
it? A. He did not. 


Q. Does there remain a picket line at Brown?’ A. To my 


knowledge: yes. Now I haven’t seen the picket line. 
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Mr. Elarbee: We will stipulate that it’s still there. 

Trial Examiner: You will; I’m sure. 

Q. (By Mr. Wells) Now I am referring to Exhibit 1, the 
notice that was on your board, dated March 24, 1961, the last 
sentence of which is, “Your contract still protects your 
rights to make your own individual decision as to whether 
or not to cross a picket line.” Was the instance, about which 
you have just testified, before, or after, the posting of 
Exhibit 1? A. Is that Exhibit 1? 

Q. Yes, sir. A. It was after the posting of that letter. 

Q. Was there any more than one effort of that type made? 

A. I don’t believe so. 


Q. And after that one effort, Brown has not only brought 
freight to you, but has sent over to your place to get freight 
destined for Brown? A. That is correct. 
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Q. And you have continued to do business with Brown? 
A. That is correct. 

Q. Although that was not the method by which you did 
business with Brown prior to February of 1961? A. That 
is correct. 


e * * ° * * * . 


A. EWING GREENE 
a witness called by and on behalf of the Charging Party, 
being first duly sworn, was examined and testified as 
follows: 
District Examination 

Q. (By Mr. Elarbee) Mr. Greene, would you state your 
full name for the court reporter, please, sir? A. A. Ewing 
Greene. 


Q. What is your address, Mr. Greene? A. Kingsport, 
Tennessee. 


Q. What is your business, or what business are you in, 
Mr. Greene? A. I am the Vice President of Industrial 
Relations, Mason and Dixon Lines, Ine. Kingsport, 
Tennessee. 


Q. Is that a common carrier that operates in the South- 
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eastern area of the United States? A. The southeastern 
area and up the eastern coast of the United States. 

Q. Mr. Greene, has Mason and Dixon Lines for a number 
of years had contractual relations with the Teamsters 
Union? 

A. Yes. 

Q. Has it had a contract with Local 728 in Atlanta, 
Georgia? <A. Yes. 

Q. Mr. Greene, are you a member of the Carriers Negoti- 
ating Committee that participates in negotiating contracts 
with the Teamsters? A. I am Chairman of the South- 
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eastern Area Motor Carriers Labor Relations Association 
in the southeastern area, also President of the organization. 


Q. Mr. Greene, very briefly, sir, would you tell us how 
the Committee receives its authority from the carriers to 
negotiate its contracts?) A. Through the use of a Policy 
Committee. The actual negotiation is done by the Negotiat- 
ing Committee, and behind the Negotiating Committee is a 
Policy Committee selected by the carriers to pass on the 
activities of the Negotiating Committee and approve their 
actions. 


Q. I take it, there are actually two separate committees; 
one the Policy Committee, and then this other committee 
that actually does the actual on-the-spot negotiations? A. 
That’s right. 
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Q. Now have you participated in both, Mr. Greene? A. 
No. I don’t participate in the Policy Committee, except as 
a member of the Negotiating Committee, reporting to the 
Policy Committee. I am not a member of the Policy Com- 
mittee. 


Q. I don’t mean to be leading, but do the carriers furnish 
you their power of attorney to act on their behalf at these 
negotiations? A. Yes; they furnish it to the Negotiating 
Committee in the Southeastern Area. 


Q. Mr. Greene, directing your attention specifically to 
the period in January, or perhaps earlier, I’m not sure; 
did negotiations take place, looking toward a new contract 
with the Teamsters Union, or a contract to cover the South- 
eastern area to take the place of one which was to expire 
on January 31st? A. Yes; that was a continuing negotia- 
tion, beginning in the fall of 1960 and carrying on through 
most of January, 1961. The actual agreement was reached 
on January 24, 1961. 


Q. Mr. Greene, I am going to show you what has previous- 
ly been marked as General Counsel’s Exhibits 6 and 7, and 
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ask you if these are the agreements which were reached 
on January 24th? A. Yes sir. 
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Q. (By Mr. Elarbee) Now, Mr. Greene, there has been 
some discussion here about a possible amendment to these 
agreements. Would you please, sir, explain what, if any- 
thing, has transpired since that time with reference to this 
contract which was agreed to on January 24th? A. You 
inean all the details that occurred, or do you have some- 
thing specific in mind? 

Q. Well, specifically with reference to the “hot cargo” 
clause, or “protection of rights” clause, as I believe Mr. 
Previant refers to it? A. Yes. That provision was agreed 
to by the Negotiating Committeee and the Policy Commit- 
tee, as accepting whatever provisions came out of the Cen- 
tral States Negotiating Committee, which was negotiating 
a contract covering the Central States at the same time 
we were negotiating the Southeastern Area Agreement, 
and there was in that provision not only the “protection 
of rights,” but “hazardous work” provision, which pro- 
vided for certain penalty pay if employees were required 
to do certain things, and also a “sympathetic action” pro- 
vision. 
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Q. And you all agreed to this, I take it, on January 
24th? A. We agreed to accept whatever language was 
negotiated in the Central States Area contract. 

Q. As of January 24th, had the Central States contract 
been completed at that time? A. It had been completed, 
except I don’t believe it had been reduced to language. 

Q. Your information was at that time that it was com- 
pleted and that it contained these clauses, I take it? A. 
That’s right; yes, sir. 

Q. You accepted that— 
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Mr. Pearce: If Your Honor please, I would like for Mr. 
Elarbee not to lead his own witness. 

Mr. Elarbee: Well, I am not trying to lead him. 

Trial Examiner: He is just trying to hurry it along. 

Q. (By Mr. Elarbee) Now, Mr. Greene, this was agreed to 
by the Negotiating Committee; is that right, sir? A. Yes, 
sir. 

Q. Could you name who is on that committee, please, 
sir? A. Well, the three people that I named there, and Mr. 
Pratt—I don’t have a complete list of them at this time. 

Q. The best you can recollect. A. Mr. Pratt, Mr. Whitte- 
more, Mr. Bowles, Mr. Weller, and Mr. Huff; that’s princi- 
pally the ones who were on there. 

Q. Now directing your attention further, Mr. Greene, 
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what, if anything, else transpired of which you have knowl- 
edge between yourself or any other member of the Negotiat- 
ing Committee and the Union, dealing with this Article IX 
of the contract; did anything else happen after that? 


A. Yes. It was discussed in Chicago between Mr. Murray 
Miller, Mr. Dave Previant, Mr. Nat Wells, Mr. H. R. Moore 
with the Southwestern Carrier Conference; and I later dis- 
cussed it with the Chairman of the Central States Com- 
mittee, Mr. Robert Wilson. And at that time they said that 
they felt that they should remove that provision from the 
contract, and the hazardous work provision from the con- 
tract, and move the sympathetic action clause to another 
section of the contract, away from that provision. 

My answer at that time was that I would be glad to see 
the hazardous work provision out of the contract; that I 
had fought it and resisted it in the first place, and we would 
certainly be happy to see it come out of the contract. 


* * * . * * * 
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Cross-Examination 


Q. (By Mr. Wells) Mr. Greene, how long have you heen 
a member of the Operators’ Negotiating Committee for the 
Southeast? A. Since 1940. 


Q. Is it generally the practice and procedure in collec- 
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tive bargaining that area contracts are the result of rather 
lengthy collective bargaining? A. Oh, yes. 

Q. And the give and take of propositions back and forth, 
as between Employer and Union representatives? A. Yes. 

Q. Now does there come a period from the time of a 
somewhat informal memorandum, which evidences an 
agreement, until such time as it can be reduced to a printed 
booklet form? A. Yes. 

Mr. Wells: May I have the exhibits, please? 

(Documents handed to Mr. Wells.) 

Q. (By Mr. Wells) For example, there are in evidence 
here General Counsel’s Exhibits 2 and 3 in booklet form, 
Local Freight Forwarding Agreement, ’58 to °61, and Over- 
the-Road Agreement, ’55 to ’61; is that the form in which 
the contracts customarily are finally printed? A. Yes; it 
has been so for many years. 

Q. And generally what period of time extends between 
the informal memorandum of agreement and the actual 
printing up of the final contract? A. Sometimes 60 or 90 
days, or maybe longer sometimes. It requires the produc- 
tion of the printer’s proof, and then an examination by 
both sides to see that the printer’s proof is in accordance 
with our understanding of the agreement. 


208 


Q. And in following that procedure in connection with 
the current contracts, are you following the same procedure 


102 


that has been followed many years in the past? <A. Yes, 
indeed. 

Q. Now referring to Exhibit 3, apparently there are 
blank lines on page 58, calling for the signatures of the par- 
ticular local Union, and the Company by a particular local 
agent; is that correct? A. That’s right; yes, sir. 

Q. Is it your practice for the memorandum of agreement 
to be made between the Negotiating Committees, as listed 
for example on page 57 of Exhibit 3? A. Right. 

Q. And then, when the document is printed, for it to be 
distributed in large numbers to the employees and to lower 
echelons of management? A. Yes, sir. 

Q. And when it is so distributed, is it customary for a 
particular Local Union to get together with Local Manage- 
ment, and to actually sign the contract? A. That is a 
historical practice. 

Q. Would that be the practice that would be intended to 


be followed at this point? A. Yes; that’s right, sir. 
Q. Is it your practice to take the rough memoranda of 
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agreement, GC 6 and 7, and distribute them as widely as the 
printed contracts are distributed? A. No; we do not. 

Q. If I understand— A. We try to distribute those 
things to management, so they will have some area of 
understanding as to what has been agreed to. 

Q. So management will know generally the area of agree- 
ment; is that correct?) A. That’s right; yes. 

Q. But the actual wide dissemination to the employees 
and to local managers involved in the administration of the 
contract necessarily must await the 60 to 90-day period that 
is required for putting the contract into exact language, 
having proofs received from printers, correcting the proofs, 
and getting the booklets printed and distributed; is that 
correct? A. That’s correct. 
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Q. I take it, then, that the only contract and agreement 
with respect to reservation of rights, that is, precise and 
for distribution to the parties affected and to the employees 
protected thereby, are those that are set out in Respond- 
ent’s 1 and 2; is that correct? A. Those are the printer’s 
proofs; yes, sir. 


Q. And with respect to “reservation of rights” is it true 
that the agreement had between Employer and Union nego- 
tiators on or about January 24th was that the contracts 
would contain the same “reservation of rights” provisions 
which were in the Central States contract? A. That’s ex- 
actly right. 

Q. And the Central States contract, at that point, had 
been agreed to, but had not actually been put in its final 
printed form; is that correct? A. That’s correct. 

Q. When it came to your attention in March, 1961, that 
the Central States contract did not contain the hazardous 
work provisions, and had moved the sympathetic action 
clause to another section of the contract; did you adopt the 
same, precise provision that was in the Central States 
agreement? <A. Yes. 


* * * 


A. EWING GREENE 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified further 
as follows: 
Direct Examination 
Q. (By Mr. Cohen) Mr. Greene, I hand you General 
Counsel’s Exhibit 5, and ask you to look at it, please, sir. 
A. Yes, sir. 
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Q. At whose decision was this embargo issued? A. I in- 
structed Mr. Loudenslager to issue the embargo, after 
having discussed it with our management team at Kings- 
port. 
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Q. Why was it issued? A. We had had a problem of 
moving a load over-the-road on a truck by a couple of 
drivers, and we had found it necessary to delay that freight 
24 hours and move it by supervisory personnel; and there 
was so little traffie involved that we concluded that we had 
better embargo that freight, than to tie up the freight for 
a number of other shipments, and have to provide trans- 
portation by supervisory personnel around to one place 
or another in order to haul particular loads or handle 
particular shipments. 

Q. Was there any reason for using supervisory help to 
deliver this? A. This was using supervisory help to pull 
it over-the-road. 

Q. Yes, sir. Now about whose freight were you talking, 
that you had difficulty? A. Shipments that were received 
from Brown Transport Company. 

Q. Is it your testimony that these were your over-the- 
road drivers? A. Yes. 

Q. Who did not handle it? A. Yes. 

Q. Do you know why they did not handle it? A. They 
considered that, under the contract, they had a right not to 
handle it. 


* ° 


DAN T. PATTERSON 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 
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Direct Examination 

Q. (By Mr. Cohen) State your name and address, please. 
A. Dan T. Patterson, 493 Bishop Strect, Northwest, Atlanta 
Georgia. 

223 

Q. By whom are you employed? A. Wilson Truck Com- 
pany, Ine. 

Q. In what capacity? A. Manager of Southern Division. 

Q. Approximately how long have you been in this posi- 
tion? A. Three and a half years. 

Q. And approximately how long have you been with the 
Wilson Truck Company? A. Ten years. 


Q. What are your duties as Manager, Mr. Patterson? 
A. I am in charge of the supervision and the operation of 
the Atlanta, Georgia terminal, the Charleston, South Caro- 
lina terminal, Greenville, South Carolina, and Augusta, 


Georgia, Athens, Georgia, Winder, Georgia, Monroe, 
Georgia. 

Q. Does Wilson Truck Comany interline freight with 
Brown Transport Company? A. Yes. 

Q. Before February 1, 1961, in what manner did Wilson 
interline Brown freight? A. Brown would bring their 
freight to us, and their driver would unload it on our cart, 
and our man would check it, and it would be put on a drag 
line, and loaded on an outbound unit to go to the destina- 
tion. 

Q. Those would be your employees? A. Right. Our 
drivers would take the freight we had to interline with 
Brown over to them, and do the same thing. 
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Q. And did you say who handled the freight over-the- 
road, Brown’s freight, for you? A. Our road drivers. 


Q. Employed by Wilson? A. Right. 
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Q. Ordinarily when Wilson received freight from Brown 
to be shipped, interlined for Brown, if it were received by 
you, say on a Monday; when would it leave your terminal 
to be delivered? A. The same day. 

Q. Would that be true for any other; is that the normal 
way? <A. Yes. 

Q. Approximately how many supervisors do you have 
per shift at the Atlanta terminal? A. T have two foremen 
and one Central Dispatcher. 

Q. Would that be on each shift? A. On each shift. 

Q. Now how many employees, such as dockmen and 
checkers, do you have? A. Well, altogether we have 154, 
counting drivers, dockmen and checkers. 

Mr. Pearce: I didn’t understand that. 

The Witness: 154 city drivers, dockmen and checkers. 

Q. (By Mr. Cohen) Would there be any other employees 
who handled the freight? A. No. 
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Q. Approximately how many over-the-road drivers do 
you have out of Atlanta? A. We have 19 domiciled, and 
then we have—our traffic out of the north is brought in by 
drivers domiciled in Nashville, Tennessee. 


Q. This method of interlining Brown freight before 
February 1, 1961; was that the way it was handled for the 
other carriers, also? A. Most of them; yes. 


Q. What was your method of interlining Brown freight 
after February 1, 1961? A. You mean the freight we were 
giving to Brown? 


Q. Brown gave to you to transport. A. We accepted it 
with supervisory people, and piggy-backed. 

Q. Was that your normal method of handling Brown 
freight? A. No. 

Q. Who decided to use the supervisors? A. I did. 
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Q. What was the basis for your decision to use the 
supervisors? A. The contract provided that our people 
didn’t have to—our Union employees didn’t have to handle 
the freight if they didn’t want to; and the I.C.C. requires 
us to handle it. So the only way I could see was to handle it. 
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Q. Was the freight offered to your regular employees to 
handle? A. Yes. 

Mr. Pearce: If Your Honor please, I object to that now, 
unless a basis of personal knowledge is shown. 

Q. (By Mr. Cohen) How did you acquire that informa- 
tion? <A. I instructed my supervisors to ask them, and I 
asked them, myself. 

Q. You asked the employees, yourself? A. Some of 
them; yes. 

Q. Approximately when did this occur? A. Around the 
first or second of February. 


Q. (By Mr. Cohen) Approximately how many did you 
ask? A. I have no idea. It went on for days and days. 
Some day I may ask two or three; some day I may ask 10 
or 12. 


Q. During how long a period did you ask these drivers 
to handle Brown freight? A. Personally—you mean me? 

Q. Yes. A. Well, Iam in and out of town; I don’t know. 
Up until we got the letter posted and when they started 
back handling it, off and on. I may not do it one day, then 
again, I might do it some other day. 

Q. For the record, when you said “letter,” I hand you 
Charging Party’s Exhibit 1. Is that the letter to which you 
referred? A. Yes. 


Q. Now to the best of your recollection, would you name 
some of the employees whom you asked to handle freight, 
and what they responded? A. Have you got that list? 


Q. (By Mr. Cohen) To the best of your recollection, would 
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you state—would you name the employees whom you asked 
to handle Brown freight?) A. James Braswell, W. L. Ful- 
ler. I couldn’t personally recall any more names. Of course, 
I asked a lot more than that; but, just remembering their 
names and the time, I can’t. We’ve got notes that show 
those men, if you want it. I instructed all of my supervisors 
to write down each man they asked and the time that they 
asked them, write down why they refused it, through our 
attorney’s instructions to me. 

Q. The papers you were handed a moment ago, who pre- 
pared them? A. Each supervisor. 

Q. Was it prepared by you? A. No. 

Q. Do you recall who prepared them? <A. No, I don’t. 

Q. Were they prepared at your direction? <A. Yes. 

Q. And what was the purpose of having these prepared? 
A. Well, at the time, Mr. Thompson instructed me to do 
this in case the Commission got on us; that was what we 
were interested in at that time. 

Trial Examiner: I didn’t understand you, Mr. Patterson. 

The Witness: We were doing this—I was doing this 
under the instruction of my attorney. 
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Trial Examiner: Now let’s retrace our footsteps for just 
a moment. I understand that a number of your drivers 
were requested to handle Brown’s goods? 
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The Witness: Yes. 

Q. (By Trial Examiner) And you have named two of 
them who refused? <A. Yes. 

Q. And I assume from what you say that others were 
asked, whose names you do not remember? <A. Yes. 

Q. We are referring now to some memoranda, or some 
notes, which Mr. Thompson has produced; and I assume 
from what you say that you did issue instructions to your 
foremen or your supervisors at some time, at some place, 
with respect to keeping names or records, or something or 
other, probably in connection with who refused to handle 
it? A. Yes, sir; who refused to handle Brown freight. 

Q. When were the instructions issued to your super- 
visors? A. Around February 3rd, I think. 

Q. And as a result of those instructions, you did receive 
some information from your supervisors? A. Yes. They 
would leave them— 

Q. And the information you received purported to be 


those employees who refused to handle goods for Brown 
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at the request of the supervisor? A. Yes. Actually at that 
time, our Operations Manager was handling the thing, and 
he passed the word. 

Q. Now you have named all the names you can, the two 
names. Those are all the names of the employees you re- 
member, who either told you, or were said to have told the 
foremen, that they would not handle Brown’s goods? A. 
Actually to me, to my own knowledge, actually hearing the 
man say that—I mean, I couldn’t. 


° * * * 
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Q. You stated that you talked personally with several 


employees and requested them to handle the freight? A. 
Yes. 
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Q. And vou have named these employees— 


* * * . * 
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Q. (By Mr. Cohen) What were these responses of these 
employees whom you asked? 

Mr. Wells: That calls for a conclusion. Let’s be specific 
as to which one. 

Q. (By Mr. Cohen) Take them one by one, please. A. 
We had a Brown trailer, and the dispatcher dispatched Mr. 
Braswell. And he came into my office and asked did he have 
to pull it. I told him that under the contract, it was up to 
his diseretion. So he said he didn’t want to, due to the labor 
trouble. 

Q. (By Trial Examiner) Who were you talking to, Mr. 
Patterson? A. Mr. Braswell. 

Q. Whoishe? A. He isa city driver. 

Q. That’s one of the two you named? A. Yes, sir. He 
came in and asked me, did he have to pull a Brown trailer. 
And I told him he could use his own discretion under the 
contract. I asked him would he unload the freight, if a 
supervisor pulled the Brown trailer. The trailer did not 
have Brown freight in it. It was a trailer we had from them 
on interline. And he said, “Yes.” 
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So I got in the trailer and took it over to the consignee, 
and he unloaded the freight, and I brought it back. 

Q. (By Mr. Cohen) Will you state the name and what 
occurred with any other employee whom you asked to 
handle this freight? A. William Fuller. The dispatcher 
dispatched him with a load of freight on a Brown trailer. 
The freight did not belong to Brown. He came in my office 
and asked me, did he have to pull the trailer. I told him I 
didn’t know. He had better call the Union. 
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He called the Union, and they told him— 

Mr. Pearce: If your Honor please, we object to that. 
“He called the Union, and they told him.” 

Trial Examiner: He called the Union, and what hap- 
pened after that—not what they told him. 

The Witness: He said he was going to pull it. Then, 
about an hour later he came back and said he had rather 
not pull it. I asked him, would he unload the freight; and 
he said, “Yes.” So I had a supervisor get in the truck and 
drive it over to the consignee’s dock, and he unloaded the 
freight. 

Q. (By Mr. Cohen) Do you recall any other specific in- 
stances in which you can identify the person by name whom 
you requested to handle Brown freight? A. No, I can’t. 

Q. Approximately how many employees did you person- 
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ally ask to handle Brown freight? A. Several. Actually, 
the first day, we had some LTL freight, and I had to load it 
with two of my supervisors. And we had at that time prob- 
ably 15 to 20 checkers and dockmen, and we all went down 
and asked them to handle it. And they said they didn’t 
want to. The ones I asked said they didn’t want to. So we 
went on and loaded it on the trucks, themselves; and I 
drove the truck over to the railroad. And we shipped it on 
LCL rates, less than carload. 

Q. Mr. Patterson, would you state the names of the 
supervisors who reported to you, as you stated before, the 
names of the employees that refused to handle Brown 
freight, and what they told you, please? A. Nei] Adamson. 

Q. Who is he? A. He is the dock foreman. He told me 
that the men refused to handle the freight. 

Mr. Pearce: We object and move to exclude that on the 
grounds that it is hearsay. 

Trial Examiner: The question is just the names of the 
foremen you talked to about this. 
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The Witness: Neil Adamson, George Hammond, For- 
hand — Gary Forhand, John Duckworth — Zugwurth, 
Z-u-g-w-u-r-t-h, Clarence Wallace, Stuart Butts. I believe 
that’s all. 


Q. (By Mr. Cohen) Now would you tell us, and identify 
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each supervisor as to what he told you concerning their re- 
quests of employees to handle Brown freight? 

Mr. Pearce: I object to that, Your Honor, on the grounds 
again that it’s calling for hearsay—what the supervisor 
said he said to the employees, and what the supervisor said 
the employees said back is something that can be testified 
to directly only by the supervisor, unless it was said in this 
man’s hearing. 

Mr. Elarbee: He can testify as to what was reported to 
him, upon which he based a decision. 


Trial Examiner: Yes. I had the same objection yester- 
day, and I let it in. I let in the fact that the supervisors did 
report to—I’ve forgotten who it was. Mr. Williams, I guess 
—in this very same respect. I think I will follow my same 
ruling. 

Mr. Wells: But IJ take it, that ruling was not to show the 
truth or falsity of it? 


Trial Examiner: Yes. Just the fact that the supervisors 
did report to the Manager. 


Mr. Cohen: He may answer? 
Trial Examiner: Yes. 


The Witness: They told me the men wouldn’t handle it, 
and there were several different reasons that they would 
give me. Some would say that the men were scared to. 
Some would say that they just didn’t want to haul it be- 
cause it was scab freight. 


Q. Do you recall any other? A. That’s about the main 
reasons. 

Q. As a result of this information furnished by these 
supervisors, how did you handle the Brown freight? <A. 
Piggy-back. 

Q. And who handled the freight up to the time of piggy- 
back— 

Trial Examiner: Let’s see if you can straighten me out 
here for a moment. We got on the subject of piggy-back 
with Mr. Gibson, I believe. 

Ordinarily, Brown’s goods were being delivered to the 
consignee at some destination by the carrier to whom 
Brown had delivered the goods; but, in this particular cir- 
cumstance, the other carrier to whom Brown has delivered 
the goods, their employees would refuse to handle the 
goods. So that carrier was going to use piggy-back. In 
using piggy-back, he substitutes that for his own trucks: is 
that right? 

Mr. Cohen: Yes, sir. 

Trial Examiner: All right. 

Q. (By Mr. Cohen) Before you got to the piggy-back 
operation, who handled the freight until it reached the rail- 
road? <A. Supervisors. 

Q. And at what point did the railroad receive the freight, 
at what place? A. You mean their address? 
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Q. No. I mean, where was it that they received the 
freight; at your place, or their place? A. At their place. 

Q. And who transported it to their place? A. Super- 
visors. 

Q. Before February 1, had you ever used piggy-back for 
the handling of Brown freight? A. No. 
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Q. Did you ever have an occasion during this period after 
February 1, that Brown brought you less than a full load? 
A. Speak that again. 

Q. Did you have an occasion during this period after 
February 1 in which Brown Transport brought you less 
than a full load of freight? A. Yes. 

Q. Do you recall about when this was? A. Around 
February 3rd. 

Q. State how this freight was handled, this less than a 
full load. A. We would load the less than truckload onto 
a trailer, say that we had already started loading for 
Chicago. I am using Chicago as one illustration, where we 
did put this LTL freight on. 

Q. Would you describe this “LTL”? A. That’s less than 
truckload freight. And we would go ahead and fill a trailer 
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out with this Brown LTL freight mixed with other freight 


we had gotten from other carriers. We would take super- 
visors to do that. Then we would pull the trailer over to 
the railroad and piggy-back it to Chicago. 


* * e * * ° 
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Q. (By Mr. Cohen) Mr. Patterson, approximately how 
much business, how much freight did Wilson Truck Com- 
pany interline with Brown, say monthly? A. 100,000 to 
200,000 pounds. 

Q. How does this compare with freight you interline with 
other carriers? A. Well, it’s small. Some carriers would 
do a million pounds, or two million, like Ryder for example. 
With Georgia Highway we will do a million pounds a 
month. 

Q. And what was that other company? A. Ryder. We 
will do around two to three million pounds per month with 
them. 
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Q. Do you categorize Brown Transport as a relatively 
small account? A. Tonnagewise—but it’s a good account. 

Q. I didn’t mean it that way. 

You stated that you do two or three million, tons? A. 
Pounds. 

Q. Pounds—handle that much freight with Ryder 
monthly? <A. Yes. 

Q. And how long have you been in your position as Man- 
ager of Wilson Truck Company, Southern Division? A. 
Three and a half years. 

Q. And you are in complete supervision and control of 
this terminal? A. Yes. 
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Q. (By Mr. Cohen) Mr. Patterson, does your company 
currently interline freight with Brown Transport? A. 
Yes. 


Q. In what manner are you interlining their freight now? 
A. We are not delivering freight over to them. They are 
picking up at our place, and we are delivering some of that 
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traffic to Augusta, Georgia. 

Q. How about the freight that Brown brings to you; how 
is that handled? A. It’s handled by our people. 

Q. By which classifications? A. By the Union em- 
ployees. 

Q. Approximately how long has this freight again been 
handled by your Union people? A. Around—whatever 
that—March 24th, whenever the letter came out. 

Q. I hand you Charging Party’s Exhibit 1. Can you 
establish approximately when your regular employees 
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started handling Brown freight again? A. It was on about 
March 24th. 

. Was it after the receipt of that? A. Yes. 

. Was this letter posted? A. Yes. 

. Where? A. On the Union bulletin board. 

. Who posted it? A. I don’t know. 

. But that was at your place of business? A. Yes. 

. Until receipt of that letter, were your regular em- 

locas handling the Brown freight? A. I’m not sure. 
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They may have been handling it a day before, or a day 
after: I am not positive. 

Mr. Cohen: No further questions. 

Q. (By Mr. Elarbee) Mr. Patterson, I show you what has 
been marked as General Counsel’s Exhibits 6 and 7. If you 
will glance at them, please, sir, and T’ll ask you if you at 
any time saw those contracts prior to coming up here? A. 
Yes. 

Q. Do you remember approximately when you first saw 
them, Mr. Patterson? 

Mr. Wells: We object as immaterial, if the Court please, 
at this point. Mr. Elarbee has now, himself, sponsored a 
witness who has testified, in effect, that Exhibits 6 and 7 
were at most a rough memoranda of agreement, and that 
the specific agreement—Your Honor recalls the testimony 
of Mr. Greene. We take it that the stipulation took these 
rough memoranda out of the case; and, certainly if the 
stipulation did not, Mr. Elarbee’s own witness did. 

There is no doubt serious issue with respect to this 
matter. 

Trial Examiner: I will tell you how I regard the memo- 
randa agreement, effective January 24, 1961. You had 
your January, 1961 agreement, which was modified by one 
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of January 24th. At least, you had a prior agreement. 
There were negotiations going on at least through Decem- 
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ber and January, up until the time the agreement of the 
parties was put in summary form, I will call it that, by the 
memorandum agreement. And it seems to me that whatever 
went into the memorandum agreement was binding on each 
one of the parties. It was a temporary expedient pending 
the formalizing of the whole agreement of the parties in 
what is now Respondent’s Exhibits 1 and 2. That’s the way 
I look at it. T think the January 24th memoranda were 
legal. I think they simply summarized what the parties had 
agreed to. 

Now I don’t know why you are asking this question. 

Mr. Elarbee: If Your Honor please, we’ve got an issue 
here; a change in the method of operation of business 


actually. He made a decision to piggy-back. I want to find 
out why he did it, whether this contract had anything to do 
with it. This is what is at issue in this case. 


Trial Examiner: When do you say the change in the 
method was made, other than on February Ist? 

Mr. Elarbee: When he made the change, if Your Honor 
please, I want to know if he was familiar with the fact that 
the member employees he had, had a right to refuse to 
handle this freight; and, knowing that, had any effect on 
him as to what action he took. 

Trial Examiner: All right. Ask the question. But I 
think that was in the January agreement, in the prior 
agreement. 
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Mr. Elarbee: That is what I thought I showed him— 
January 24th, 6 and 7. 


Trial Examiner: Yes; that’s the one you showed him, 
but I thought it was in the one mentioned in the Complaint. 
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Mr. Elarbee: This is the one mentioned in the Complaint. 
Trial Examiner: That’s the one you are talking about? 
Mr. Elarbee: Yes, sir. 

Q. (By Mr. Elarbee) Were you familiar with the fact 
that they had a so-called “protection of rights” clause in 
these agreements? A. Yes. 

Q. When you received the word that the employees re- 
fused to handle the freight, or reports from your super- 
visors, did you direct that any disciplinary action be taken 
against them? <A. No. 

Q. Why not? A. Because under the contract they had 
the right to refuse to handle it. 

Q. All right. Why did you decide, Mr. Patterson, to work 
out this piggy-back arrangement to handle Brown’s freight, 
or to get it moved? A. Well, we are required by the Com- 
mission, and our Certificates, and the Georgia Public Serv- 
ice Commission to move all traffic offered us; and that was 
the most feasible way to do it at that time. 
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Q. Couldn’t you get your employees to do it?’ A. No. 

Q. What I want to know, Mr. Patterson, is the fact that 
the employees refused to handle this freight under this 
agreement, or refused to handle it—did that enter into 
your decision as to a change in the method of handling 
Brown freight? A. Yes. 


* * * ° * e * 
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Q. (By Mr. Thompson) Mr. Patterson, tell us generally 
what territory your truck line serves. A. Kansas City, St. 
Louis, Chicago, Nashville, Chattanooga, Rome, Georgia, 
Augusta, Georgia, Charleston, South Carolina, Greenville, 
South Carolina, Anderson, South Carolina, Monroe, Win- 
der, Georgia, and Hartwell, Georgia, Athens, Georgia. 
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Q. Of course, Atlanta would be included, wouldn’t it? 
A. Atlanta. 

Q. In the piggy-back operation that you mentioned yester- 
day in your testimony, to what points did you work out an 
arrangement with the railroad to piggy-back Brown’s 
freight from out of Atlanta? A. Chicago, St. Louis, Kan- 
sas City, Nashville, Tennessee, and Chattanooga, Tennessee. 

Q. Did you also work out an arrangement with the rail- 
road for the handling of less than truckload shipments? 
A. On one occasion. 
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Q. How did you handle that? A. We had approximately 
ten shipments, less than truckload shipments, that we 
shipped on commercial bill of lading to the railroad for 
them to deliver to destination. 

Q. Now would that be under an arrangement in which 
the railroad would commonly refer to as a less than carload 
shipment? A. Yes. 

Q. And on that type of shipment, you ship it in box cars, 
rather than in your trailers; is that correct? A. Yes. 


Q. In the arrangement with the railroad, how did the 
freight get to the railroad? A. Supervisors and myself 
drove the trucks over there. 


Q. That would be your supervisors and you yourself? 
A. Yes. 

Q. That actually transported the freight to the railroad: 
is that right? <A. Yes. 

Q. After you delivered the freight to the railroad, did 
you assign anybody to go with it to the destination point? 
A. No. 

Q. Did any employee of yours accompany the freight at 
all, or handle the freight at all, after it was delivered to 
the railroad? A. No. 
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Q. Mr. Patterson, there was some testimony yesterday 
concerning the refusal of your employees to handle Brown 
freight at your terminal. Will you tell us approximately 
how many employees you personally requested to handle 
Brown freight? A. Practically all of them on the day shift. 

Q. That would be practically all of your terminal employ- 
ees; is that right? A. Yes; on the day shift. 

Q. On the day shift; yes. Did you get any of the em- 
ployees, that you contacted personally, to handle Brown’s 
freight during this period from February 1 to roughly 
March 25th? <A. No. 

Q. And so far as you know, based upon the reports that 
you received from your supervisors, did any of your super- 
visors get any of the terminal employees to handle Brown 
freight during this period? A. No. 

Q. Did you, or so far as you know, any of the supervisors, 


prevail upon any of your road drivers to pull Brown freight 
during this period? 
Mr. Pearce: Your Honor, I object to that. 
Trial Examiner: Well, so far as he knows, Mr. Pearce. 
Mr. Pearce: Well, if it’s based on personal knowledge. 
The Witness: Yes. 
Trial Examiner: The answer was Yes, so far as he per- 
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sonally knows. 

Mr. Pearce: <All right. 

Q. (By Mr. Thompson) What was your answer? A. Yes. 
But maybe I should— 

Q. Would you explain that, please? A. I have several 
supervisors there, and of course I have confidence in what 
they tell me, and this is knowledge that they have told me. 
As far as me personally asking a road driver, I’ve never 
personally asked one; but my supervisors did, and they 
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wrote down the men they asked, and what time they asked 
them, and wrote down why they refused. 

Q. And they reported back to you; is that right? A. Yes. 

Q. The supervisors did? A. Yes. 

Q. Now you may have misunderstood my earlier question. 
My question was: Were you, or your supervisors, insofar 
as you know, able to get any of your road drivers to pull 
the freight? 

Mr. Pearce: I object to that on the grounds that as far 
as what his supervisors were able to do, he doesn’t have 
personal knowledge. 

Trial Examiner: That is such a limited question, I think 
I’ll let it stand. 

Q. (By Mr. Thompson) Would you answer the question, 
Mr. Patterson? Do you understand the question? A. No; 
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repeat it, please. 

Q. During this period from February 1 to roughly March 
25th, were you or your supervisors, insofar as you know, 
able to get any of the road drivers to pull Brown freight? 
A. The freight that we had going northbound—when I say 
“freight going northbound,” that’s going to Nashville, St. 
Louis and Chicago—we had, I think, one driver to pull some 
freight to Augusta. 

Q. Is that the only shipment that you know of, that one 
of your over-the-road drivers pulled during this period? 
A. Well, they pulled some that they didn’t know about. 

Q. Well, other than perhaps freight that they didn’t 
know they were pulling, do you know of any other occasions 
when they knowingly pulled Brown freight? A. No. 

Q. How would it come about that they would pull freight 
that they didn’t know about? A. We would, Saturday 
afternoon, after the people left—we would put it on trailers 
and not manifest it. 
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Q. That would be less than truckload shipments? A. Yes. 
Q. You would put it in with other freight? A. Yes. 
Q. Onatrailer? A. Yes. 
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Q. Mr. Patterson, your operating employees below the 
supervisory level, are they members of Local 728? A. 
They are covered by the contract. 

Trial Examiner: Just a moment. 

Mr. Thompson: I beg your pardon. 

Trial Examiner: I’m sorry; I lost you. 

Mr. Thompson: I asked him if his operating employees 
were members of Local 728? 


The Witness: I don’t know, but they are covered—all of 
our employees are covered by the contract. 
Q. (By Mr. Thompson) Covered by the contract? A. 


Yes. 

Q. Do you check off dues for your employees under that 
contract? A. Yes. 

Q. Are you familiar with the check-off arrangement? 
A. I’ve seen it, is all. 

Q. You don't handle the check-off? A. No. 

Q. Who handles that? A. The Office Manager. 

Q. What’s hisname? A. William Duncan. 

Q. Over what period of time has Wilson Truck Lines 
been under contract with the Teamsters Union? A. 
Around, I think, 1941. 
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Q. Since 1941? A. Yes. 

Q. Mr. Patterson, during this period from February 1 
to March 25, give or take a day there, did you handle the 
freight of any other carrier, by that I mean the interline 
freight of any other carrier, on a basis which was out of 
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the ordinary, like the arrangement you handled Brown's 
freight? A. No. 

Q. Brown was the only one that you had an arrangement, 
other than what your ordinary arrangement is, during this 
period; is that correct? A. Yes; that’s correct. 

Mr. Thompson: No further questions. 

Cross-Examination 

Q. (By Mr. Pearce) Now let’s see, you testified, I believe, 
that you personally asked a few people to handle this 
freight. Now are you testifying today that you asked 154 
people? <A. No, sir. I said I asked practically everybody 
on the day shift. 

Q. Well, now how many would that be? A. Approxi- 
mately 25 or 30 people. 

Q. 25 or 30? A. Yes, sir. 

Q. Now when you say “approximately,” how many people 
are you willing to swear that you personally asked? A. I 
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couldn’t give a definite figure as to how many people I 
personally asked. 

Q. Can you give any names of people that vou asked? 
A. James Braswell and W. L. Fuller are the two that I can 
remember. 


Q. How long have you been working for this company 
atthe terminal? A. Three anda half years. 

Q. Don’t you know most of these people; most of these 
people at your terminal, don’t you know them by name? 
A. Practically every one; yes. 

Q. Actually your company at any time doesn’t handle 
very much Brown freight, does it? A. Around 100,000 to 
200,000 pounds a month. 


Q. In your company’s business, that’s a pretty small 
amount of business, isn’t it? A. Well, I don’t know 
whether it would be, or not. 
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Q. Well, I'll withdraw the question. That’s all right. 


Would you, or not, consider Brown a competitor of your 
company? A. They are a competitor to Augusta, Georgia, 
and Athens, Georgia. 


Q. In other words, wherever their terminals and yours 
are the same, you do have an area of competition with 
Brown, don't you? <A. Yes. 
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Mr. Pearce: That's all. Thank you. 

Mr. Cohen: Nothing further. 

Trial Examiner: Thank you very much, Mr. Patterson. 

Mr. Thompson: Mr. Examiner, may Mr. Patterson be 
excused subject to recall? 

Mr. Pearce: We would have no objection. 

Trial Examiner: Very well. 

(Witness excused.) 

Mr. Cohen: I recall Mr. Edwin Furst. 


E. 8. FURST 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 


Q. (By Mr. Cohen) State your name and address, please. 
A. E.S. Furst, 1090 Lois Street, Northwest, Atlanta. 


Q. By whom are you employed? A. Hoover Motor Ex- 
press Co., Inc. 


* * * * * ° * * 


Q. (By Mr. Cohen) In what capacity? A. Terminal 
Manager. 


Q. What are your responsibilities and duties as a Termi- 
nal Manager. A. It’s the over-all supervision of the At- 
lanta terminal. 

Q. Does Hoover Motor Express interline freight with 
Brown Transport? <A. Yes, sir. 

Q. Before February 1, 1961, what was the manner in 
which you interlined freight with Brown? A. Brown de- 
livered freight to us on his equipment to our dock. His 
driver unloaded onto our cart system; our checkers checked 
it, pulled it onto the line; and the warehousemen unloaded 
it off the line onto the outgoing road units. 

Q. And who would handle it over-the-road? A. Road 
drivers. 

Q. For what company? <A. Hoover. 

Q. Was this your normal method of interlining with 
other carriers? A. Yes, sir. 

Q. When would the Brown outbound freight leave your 
terminal after it was received? A. The same evening. 
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Q. The same evening. How many shifts do you work at 
your terminal? A. We work around the clock, except 
Sunday. 

Q. Would you state the number of supervisors on each 
shift? A. There’s one supervisor on each shift. 

Mr. Pearce: I’m sorry; I can’t hear this witness. 

The Witness: One supervisor on each shift. 

Q. (By Mr. Cohen) How many employees, freight han- 
dling employees do you have on each shift? A. On each 
shift? 

Q. Yes. A. The night shift, about 15 checkers and dock- 
men. The day shift has about the same, plus about 25 
drivers. 
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Q. And how many over-the-road drivers do you have out 
of your Atlanta terminal? A. We have nine domiciled in 
Atlanta. 


Q. Since February 1 of this year, what has been your 
method of interlining outbound freight for Brown? A. 
Since February 1? 

Q. Yes, sir. A. From about the first week in February, 
we used supervisors to handle freight. 


Q. Who decided to use supervisors? <A. I did. 
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Q. What was the basis for your decision to use super- 
visors? A. Well, I was in the Dispatcher’s office one day, 
the early part of February, and a Brown truck had backed 
into the dock. My Warehouse Superintendent, Mr. Tugegle 
came to me and said that the checkers refused to check his 
freight. 

Mr. Pearce: If Your Honor please, just for the record, 
I would move to strike the evidence, or object to the evi- 
dence insofar as it seeks to prove the truth of the state- 
ment. The fact that the statement was made and the fact 
that the statement was the basis of some action he took is, 
in my opinion, admissible; but, to prove the fact of what 
the supervisor stated, I would like to enter an objection 
to that. 

Trial Examiner: Yes: your point is well made. 

Q. (By Mr. Cohen) Will you continue, please? A. Well, 
as I say, a Brown truck backed up to our dock for us to 
receive some freight from him, and I was out in the Dis- 
patcher’s office. It is all glassed in; you can see the whole 
operation from there. 

Q. Did you see the Brown truck come in? A. I saw the 
truck; yes. 


Q. Tell us what occurred, please. A. Well, they were 
just standing around. There were several trucks there; 
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and, in the normal business, they were checking these other 
trucks—the checkers were. And it was just standing there. 
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Q. What kept standing there? A. The Brown driver 
kept standing there, you see. And they would just ignore 
him—the people in the warehouse would ignore him. My 
Warehouse Superintendent, in his normal dutics, stayed 
in the warehouse and supervised all of this. He came to me 
and said, “We have trouble down here.” He said, “The men 
do not want to check Brown’s freight.” 

And I said, “Go down there and ask them.” So I told him 
to go back out there and ask them to check it. 


Q. Did you see him go out there? A. Yes. 
Q. Did you see him talking with them? A. Yes. 
s * * * ° * . 

Q. (By Mr. Cohen) What did you see occurring when you 
saw your Superintendent going out there? A. He went 
out there and had a conversation with the checkers. I don’t 
know which one it was. He came back in and told me that 
they said they would rather not handle the freight. 
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Mr. Pearce: Your Honor, of course I continue my objec- 
tion to the truth of that. 

Trial Examiner: Yes. I didn’t understand his last re- 
mark, Mr. Pearce. 


Q. (By Trial Examiner) What did he tell you? A. That 
they had told him that they had rather not handle the 
freight. 


Q. And then, he said something to you? A. That’s what 
he told me. He came back and told me that. 


Trial Examiner: Yes. 


Mr. Pearce: I would object to the answer, of course, being 
received as any proof that “they” had said anything. 
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Trial Examiner: Yes. Well, the message was communi- 
cated to Mr. Furst by one of his men. 

Mr. Pearce: The fact that he got a message from his 
Superintendent as to any conversations with the employees 
would not be admissible for the purpose of explaining any 
actions of the witness, or his motivation; and I ask the 
Examiner to so limit it. 

Trial Examiner: Yes. 

Q. (By Mr. Cohen) What happened after this was re- 
ported to you? A. I told him that they didn’t have to 
handle it if they didn’t want to, and he, the Supervisor, 
would have to go and handle it, himself—check it off and 
put it on the line. 
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Q. All right. Is that what occurred? A. That, he did. 

Q. Then, what next happened to this Brown freight? A. 
Tt rode around the line for an hour or so. 

Q. Did you see that? A. Yes, sir. 

Q. All right. 

Trial Examiner: It did what? Mr. Furst, you have a 
very soft voice. 

The Witness: Sir, we have a drag line that goes around 
the warehouse. When freight comes in, we put it on cars, 
and it goes around a drag line; and there’s unloaders on this 
side that takes the cart off the line. 

Trial Examiner: I see. 

The Witness: And the load it onto an outgoing truck. 

Q. (By Mr. Cohen) Who put Brown freight on this line? 
A. Mr. Tuggle, the supervisor. 

Q. Did you see that? A. Yes. 

Q. And did you see what happened to the Brown freight 
after it was put on this line? <A. Yes, sir. It rode the line 
about an hour, or an hour and a half, or something like 
that. There is a door number marked on the cart, that the 
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cart is to be pulled off of; and the loaders kept letting this 
cart go by. 
275 


Q. Is that what you mean by “riding the line” an hour or 
so? <A. Yes; riding the line. 

Q. And the loaders did not take it off? A. No, sir. So I 
told Mr. Tuggle to go out and floor the freight; don’t put 
it on a truck, but floor it. 

Q. Floor the freight? A. Yes. 

Q. What does that mean? A. That means don’t go ahead 
and load it in the truck. Just take it off the line and put 
it in a designated area, and later on we would load it out. 

Q. Is that what happened at this point? A. Yes. 

Q. To Brown’s freight? <A. Yes. 

Q. What happened to it next? A. After the evening 
shift came on about 4:30 o’clock—we floor a lot of freight 


to make a load to a destination, and, if it doesn’t fill up to 
that destination, we fill it out with miscellaneous freight 
and it will break through another terminal. So when the 
evening shift came in, I told the foreman that we had had 
a little trouble; and, when we started to load it out, to ask 
his men—first, don’t say anything. Just tell them to start 
loading it out. And he did this, and there were several 
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floats that the load-out crew would not touch. And I told 
him to go ahead and load it, himself. 

Q. Whose freight was that? A. That was Brown's 
freight. 

Q. Was that the only freight, then? A. Yes. And that, 
he did; he loaded it out. 

Q. The supervisor? A. Yes. 


Q. What happened to the Brown freight after that? A. 
Well, I left about 6:00 o’clock. The normal routine was, it 
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would be pulled out when it was on the ready line. The 
road drivers would then be dispatched and pull the load 
on up to Nashville, or wherever it was going. 

So the next day, when I came in, my foreman told me that 
the road drivers had refused to pull this trailer. He had 
asked one, and he had said he had rather not handle it. 


* . * ° * * ° 
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Q. (By Mr. Cohen) When you returned to your terminal 
the next day, was this same Brown freight there? A. Yes, 
sir. It had been pulled back off the truck and floored back 
on the floor again. 

Q. What happened to this Brown freight at this point? 
A. Well, we saw then we were in a situation. So we set 
one trailer aside to load it all in that trailer to Nashville. 

Q. Whose freight? A. Brown’s freight. 

Q. Allright. Is that a usual way of doing it? A. No, sir. 

Q. What happened then? A. Well, for a period of about 
two days—about three days, I would say, we had about 
a half a load; we filled it up with some more general freight. 

Q. From whom? A. From all carriers, that we had com- 
ing through our warehouse. 

Q. What happened then? A. Then, my immediate super- 
visor, Mr. W. A. Hadaway, who is the Terminal Operations 
Manager over Tennessee, Alabama and Georgia, made 
arrangements with Tompkins Motor Lines to lease this 
trailer to Tompkins, and they in turn would pull it to Nash- 
ville. This worked fine. 


Q. Well, how long after your received Brown’s freight 
278 


did it take to move? A. In this first instance with Tomp- 
kins, it was about three days. 
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Q. Since this first occasion, has Brown brought other 
freight over for Hoover to interline? A. Yes, sir. 

Q. About when was the next time after this first oc- 
casion? A. The next day. It kept coming, and we desig- 
nated one trailer and set it aside, and our supervisors 
checked it off and loaded it out on this one trailer. We had 
in mind to move it the same way that the first load had 
moved by Tompkins, by leasing the trailer to them and 
letting them pull it to Nashville for so much money. 

Q. Were you successful in doing that this time? A. No, 
sir. 

Q. Beg pardon? A. No, sir. 

Q. What happened to this Brown freight; did you 
actually ship this Brown freight? A. After the first load, 
I think we moved one more load. Then, we were confronted 
with a load and a half of miscellaneous we had accumulated, 
and then a trailer load. So we had about a trailer and a half, 


plus a trailer load, that we had on the yard. 
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Q. Now about when would this have been? A. This one, 
after the first one moved, it was about seven or eight days. 
Q. Did you ship this freight? A. No, sir. 


* * * * * 
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Q. (By Mr. Cohen) What happened to this miscellaneous 
freight and this full load? A. T received a telephone call 
from Mr. Brown. 

Q. Now which Mr. Brown is this? A. Claude Brown, 
President of Brown Transport. 

Q. All right. A. We discussed the problem, that was, 
that we had freight we couldn’t move. So he came over to 
the terminal. We showed him the bills. He said he would 
take the freight back. 
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Q. Approximately how long had this freight been at your 
terminal? A. Approximately seven days. 


282 


Q. You say Mr. Brown just took the freight back? A. 
Mr. Brown left: and, a little while later, a couple of tractors 
came in and pulled the trailers off. About two days later, 
we received the empty trailers back. 

Q. After this time when Brown Transport took the 
freight back from you, did you receive any more freight 
from Brown for interlining? A. No, sir. 

Q. Not at any time after that? A. It was after—to- 
wards the end of March, we started receiving freight; but 
that was after a notice was posted on the bulletin board. 

Q. I hand you Charging Party’s Exhibit 1. Is that the 
notice to which you refer? A. Yes, sir. 

Q. Ibeg your pardon? A. Yes, sir. 


Q. And where was that posted? A. On the bulletin 
board. 


Q. After that, you said you received freight from Brown? 
A. Not the same day, but a couple of days later; and then 
it started back to normal. 

Q. After you received this freight from Brown, which 
was after the posting of the notice, in what manner was 
Brown freight handled? A. It was handled in the normal 
manner. 
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Q. I beg your pardon? A. In the normal manner. 

Q. Other than Brown Transport, during this period be- 
ginning around February 1, 1961 to, as you said, near the 
end of March; did you interline freight with other carriers? 
A. Yes, sir. 

Q. In what manner did you interline freight with them? 
A. In a normal daily manner. 
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Q. Mr. Furst, did you direct that any disciplinary action 
of any sort be taken against your employees, who were re- 
fusing to handle the freight? A. No, sir. 
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Q. Why not? A. Because they had the rights where 
they could not be disciplined, and where that, the way I 
understood it, if they didn’t want to handle the freight, 
they didn’t have to. And that was the end of it; you couldn’t 
force them to. 

Q. Mr. Furst, I wonder if you’ve ever seen copies of these 
documents which have been marked as General Counsel’s 
Exhibits 6 and 7, and purport to be Local Freight Handling 
Agreement and the Over-the-Road Agreement: have you 
ever seen those? <A. Yes, sir. 

Q. When you speak of their having a right not to, are 
you referring to the rights contained in these documents? 
A. Yes, sir. 

Q. Did the fact that the employees had this right have 
anything to do with your decision to attempt to get Tomp- 
kins to handle this freight for you? A. Yes. 

Q. To your knowledge, Mr. Furst, if Tompkins would 
not pull that freight, did you have any other way at the 
moment of pulling it out? A. No, sir. 


* * * * * 
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Cross-Examination 
Q. (By Mr. Pearce) Let’s see; I believe your testimony 
was, sir, that you personally didn’t go out and ask any of 
your checkers or dockmen to handle freight? <A. Right. 
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Q. That is a correct statement of your testimony? <A. 
Yes. 
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Q. Of course, you didn’t, yourself, ask any of the over- 
the-road drivers personally? A. No, sir. 


Q. Nor were you physically present at the time when 
anybody else asked either of these groups, or any indi- 
viduals; were you? A. Yes; I was there. 

Q. Now what you mean by being there was your testi- 
mony, as far as the dockmen were concerned, of watching 
this man go over there and ask them, and observing what 
happened; that’s what you mean? A. Yes, sir. 

Q. I mean, you weren’t close enough to hear what was 
said, were you? <A. No, sir. 

Q. In other words, you were not present in the sense of 


being close enough to hear what was said when any checker 
or dockman was asked to handle freight? A. That’s right. 


Q. Is the answer to that, No, sir? A.No, sir. 
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Q. Nor were you present or close enough to hear the 
conversation when any over-the-road drivers were asked? 
A. No, sir. 


Q. As a matter of fact, do you know of your own knowl- 
edge how many over-the-road drivers were asked? A. To 
my personal knowledge, only through supervisors. 

Q. In other words, you don’t know of your own per- 
sonal knowledge that any road driver was asked; do you? 
A. One road driver came to me and said that he had been 
asked, and he was sorry, that he thought better that he not 
do it because he had to live with other road drivers. 

Q. And do you know who that was? A. Yes, sir; Mr. 
Pawlowski. 

Q. What’s that? A. Pawlowski. 

Q. Would you spell it for me? A. No, sir. 

Q. Would you say it slowly enough so I could try to get 
it? A. Pawlowski. 
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Q. In other words, you didn’t ask him. He just came to 
you and told you that? A. In the course of the conver- 
sation. 

Q. And when was that? A. That was some time in 
March. 


Q. Some time in March? A. I don’t recall the exact date. 
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Q. I see. Now if it was some time in March, it was after 
Brown had discontinued sending you freight, anyhow; 
wasn’t it? A. No, sir; some time in March. 

Q. I believe you said— A. We recieved freight for a 
pretty good while over there from Brown until about, I 
believe it was some time in March, the first of March. I 
might retract that and say that the conversation I had with 
the road driver could have been in February; I’m not sure. 
But I know that the conversation took place. 


Q. Now I thought you said that the first shipment from 
Brown, which was the one you described as riding your line 
around there for a while, came right shortly, either on 
February Ist, or very shortly thereafter? A. That’s right. 


Q. And you said that—I believe your testimony was that 
it took a matter of three days involved in that? A. Three 
or four days. 


Q. And then, I believe you said that some more stuff 
started piling up? A. That’s right. 


Q. And that you got rid of that after a period of about 
seven days? <A. Yes, sir. 
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Mr. Cohen: I object, Your Honor, about getting rid of 
that in seven days. He never got rid of it actually. 


Q. (By Mr. Pearce) Well, in other words, you got it off 
your dock in about seven days? A. Yes. 
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Q. In other words, that would be a total of about ten days, 
dating from February 1st; and then, I believe your testi- 
mony was that thereafter you didn’t get any freight from 
Brown; is that correct? A. Well, after Mr. Brown came 
back over and saw the situation, there was a period in there 
that we did not get any freight. 

Q. Well, did you get any freight after this second inci- 
dent that you referred to, where you said some freight 
accumulated, that Mr. Brown came and picked up after it 
had been about seven days there; did you get any more 
Brown freight after that? A. I believe we got about 700 
pounds. 

Q. Now your testimony a while ago was that you didn’t 
get any more after that? A. 700 pounds compared to 
800,000 pounds—I don’t consider that much. 

Q. Whom did that 700 pounds come from? A. I’m not 
sure, sir. 
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. Sir? A. I’m not sure. 

. When did it come? A. I’m not sure of that. 

. What did you do with it? A. Floored it. 

. And what does that mean? A. Left it in the ware- 
house. 

Q. What did you do with it after that? A. After that? 
I’m not sure. It stayed there for a while. Then the situation 
went back to normal, and it moved with the normal flow of 
business. 

Q. Are you telling me you kept 700 pounds of freight in 
your warehouse until after March 24th? <A. It’s possible 
that I did. 

Q. A possibility? A. Yes, sir. 

Q. Are you testifying it happened? A. I’m not sure. 

Q. You’re not sure? A. No, sir. 

Q. And you are not going to testify that it happened, are 
you? <A. No, sir. 
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Q. All right. Now what other terminals do you have 
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besides Atlanta? A. Well, I couldn’t name them all. We 
have them in Alabama, Tennessee, Missouri, Kentucky, I- 
linois and Wisconsin. 

Q. All right. Can you estimate how many over-the-road 
drivers your system has? A. Approximately, I’d say 200. 

Q. 200. Now where is your central dispatching office 
located? A. Nashville, Tennessee. 

Q. Do you know how many drivers approximately are 
domiciled there? A. No, sir. 

Q. Now wouldn’t it be a normal thing for you to do here 
in Atlanta, where you have only nine domiciled drivers, if 
you got more freight than they could handle; wouldn’t it 
be a normal thing for you to call or get in touch with Nash- 
ville and ask for help in the way of drivers? A. Yes, sir. 

Q. Did you do that in this case? A. No, sir. 
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Q. (By Mr. Pearce) The question I asked you is that you 
did not call your central dispatching office in Nashville for 
any over-the-road drivers in this instance; did you? A. 
No, sir. 

Q. Now, as a matter of fact, Mr. Furst, I know you will 
give me an honest answer to this: Actually, if Brown had 
kept sending you freight in the amounts that they appar- 
ently were sending it, you could get it handled on your dock 
by your supervisors; couldn’t you? <A. Yes. 

Q. All right. Now I would just ask you a quick question 
or two about other employees. Do you have any extra—do 
you have any casual employees? <A. Yes, sir. 


Q. Sir? A. Yes, sir. 
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Q. Do you know approximately how many you have that 
you could use in all? A. We usually fill in on vacations and 
absenteeism, and things like that. 

Q. Did vou call any of those casuals in this instance that 
you related about Brown? <A. No, sir. 
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Q. Now does your company use this 15% unassigned? 
A. Yes. 
Q. Sir? <A. Yes. 


Q. Did you have any of those on the dock? A. I’m not 
sure, sir. 

Q. You don’t know whether you had them, or not? A. 
No, sir. 

Q. As far as you know, you didn’t call upon them to move 
this freight; did you? A. No, sir. 


* * 


R. B. DURHAM 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 

Q. (By Mr. Cohen) State your name and address, please. 
A. R. B. Durham, Central Truck Lines, Inc., 1952 Moreland 
Avenue, S. E., Atlanta, Georgia. 

Q. What is your position with Central? A. Operations 
Manager. 

Q. Approximately how long have you occupied this posi- 
tion? A. Approximately 18 months. 

Q. What are your duties and responsibilities in this posi- 
tion? A. I am responsible for the entire metropolitan 
Atlanta operation, which includes line haul and over-the- 
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road, warehouse operation, and city pickup and delivery 
operation. 
295 


Q. Does Central Truck Lines interchange freight with 
Brown? A. Yes, sir. 

Q. What was its method of handling Brown freight be- 
fore February 1, 1961? A. The Brown driver would bring 
their traffic to our dock. He would discharge it onto a drag 
line cart. It would be checked by our employee, and from 
there it would follow the normal course in that warehouse, 
and would be loaded by our checkers—outbound checkers. 

Q. And what would happen to it after that? A. It would 
be pulled over-the-road by our road driver. 

Q. Was this the method you used for the other carriers’ 
freight, too? A. Yes, sir. 

Q. Approximately how many supervisors do you have on 
each shift? A. There is a minimum of three and a maxi- 


mum of five, depending on the time of day. 

Q. How many shifts do you operate? A. Three. 

Q. Approximately what is the total number of freight 
handling employees at this Atlanta terminal? A. There is 
approximately 70 warehouse employees. By that, I mean 
checkers and loaders. There is approximately 35 pickup 
and delivery drivers. 
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Mr. Pearce: Is this each shift? 

The Witness: No; it’s the total. 

Q. (By Mr. Cohen) Approximately how many of these 
employees do you have on each shift? A. There would be 
a minimum of 15 and a maximum of 40, again depending on 
the shift. 

Q. Approximately how many over-the-road drivers are 
domiciled in Atlanta? A. There are 30 domiciled drivers. 

Q. What has been your method of handling Brown 
freight, beginning about February 1 of this year? A. Well, 
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during the first week of February our supervisors handled 
it. 

Q. Who decided to use supervisors? <A. I did. 

Q. What was the basis for your decision to use supervi- 
sors? A. The supervisors reported to me that the men 
declined to handle Brown traffic; and, of course, I knew 
that under the contract they did not have to handle it. 

Q. Do you recall about when— 

Mr. Pearce: This answer will be limited in accordance 
with previous rulings? 

Trial Examiner: Yes, I think that’s understood. 

Q. (By Mr. Cohen) Do you recall about when you re- 
ceived the first shipment from Brown after February 1? 
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A. We received shipments from Brown all during Feb- 
ruary. 


Q. About when was the first one? A. After February 1? 

Q. Starting with February 1. A. I believe it was Feb- 
ruary 2. 

Q. Who handled this shipment? A. This one, we did 
not handle. 


Q. Would you explain that? A. The Brown driver—it 
was a volume load, if I recall correctly. The Brown driver 
brought it to our place of business around 5:00 o’clock in 
the evening, or 5:30; and, while there, there was quite a 
disturbance with our regular employees. They were chang- 
ing shifts at this particular time. Some harassment of the 
driver, and what-have-you. When the driver started to 
leave the yard, someone had pulled the pin on his trailer, 
causing it to fallin our yard. Mr. Hemming called me— 

Q. Who is Mr. Hemming? A. Mr. Heming is the 
Operations Manager for Brown Transport. I came out to 
investigate the incident; and, when I got there, I found the 
trailer down on the yard. And by the time I had gotten 
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there, another driver, driving one of our trailers, had 
struck the trailer, causing damage of about $400.00. 

Q. Was this Brown freight handled by your company, 
this particular freight? A. Not that day. 
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Q. When was it handled? <A. I don’t believe we received 
this particular freight. 

Q. Do you remember what—A. Mr. Hemming called me 
the following day and offered the freight again; and, at 
this time, I advised him that due to the temperament of our 
people I felt he should hold it off. I did not refuse it, but I 
said, “I think you should hold it off.” 

Q. Did you receive any shipment from Brown after that 
time? A. Yes, sir. 

Q. About when? <A. It was in that week, if I recall 
correctly. 

Q. Who handled this freight? A. Our supervisors. 

Q. Was this freight handled beyond the supervisors’ han- 
dling of it? In other words, what happened to this freight? 
A. It went out on our over-the-road operation. Our line 
haul drivers didn’t know their loads contained Brown 
freight at this time. 

Q. Normally when you receive a shipment of freight 
from Brown, or any other company, when does that freight 
leave your terminal? A. The same day. 

Q. Now this particular shipment you are speaking about, 
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how long did it take for it to leave your terminal? A. 
There were delays of from two to three days. 

Q. Do you recall what the cause of this delay was? 
A. Well, there was quite a volume of Brown freight there 
on our floor, and we don’t have that many supervisors to 
handle it—that large a volume. 
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Q. That was the cause of the delay? A. Yes, sir. 

Q. Do you recall the next oceation when you received 
Brown freight? A. We received freight the following 
week, I believe the second week in February. 

Q. Who handled this freight? A. This was handled by 
Brown picking up one of our units—trailers, taking it to 
Hudson Hauling Company, I believe, and their checkers 
loaded it onto our trailer, and they brought it back to us at 
our dock. They would take Miami, Jacksonville, Tamapa, 
and all of the points in Florida which we serve, and put it in 
one unit. It would come back to our terminal. We would 
then load miscellaneous general freight from other carriers 
behind this, and send it to Orlando, Florida for distribution. 

Q. Was this your normal method of handling Brown 
freight? A. No, sir. 

Q. Approximately how many times did you use this 
method? A. This was operated, I believe, for a period of 
about a week or ten days. 
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Q. As I understand, you said when it was brought back 
to your terminal, freight from other carriers was loaded 
on the trailer? A. Yes, sir. 

Q. Did this happen every time? A. I don’t recall. To 
the best of my knowledge, there were times when we only 
dispatched the Brown freight. 

Q. When was the next instance of receiving Brown 
freight? A. As I said before, we handled it during the 
entire month of February, and I don’t recall the very next 
instance. However, we did have a volume shipment of 
Alcoa aluminum destined to, I believe, Miami or Tampa. 

Q. Whose freight was this?) A. This was Brown’s. This 
was handled by an independent contractor, not an employee 
of the company, that we hired. 

Q. Why did you do this? A. Because the supervisors 
had reported that our people had refused to handle it. 
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Q. That includes your over-the-road drivers? A. The 
over-the-road drivers did handle it for approximately the 
first two weeks in February. Then the steward called me. 

Q. Who is the steward? A. This is Mr. Frank Foster. 
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Q. Does he work for your company? A. Yes, sir. 

Q. All right; what happened? A. He asked that we not 
ask them to transport any more Brown traffic or Brown 
trailers, and I told him at that time, we had two loads at 
the terminal at this time to dispatch. And I asked him 
to have the drivers to pull these two loads, and henceforth 
I would make other arrangements—which we did. 

Q. Was that what you did? A. Yes, sir. 

Q. Do you recall any specific conversations you had with 
any of your employees about handling Brown freight? A. 
There is only one first-hand conversation that I had. 


Q. About when was this? A. This was approximately 
the middle of February. 

Q. With whom was this conversation? A. This was with 
our yardman or hostler, Mr. Alvin Hesler. 

Q. Do you recall where this conversation took place? A. 
It took place on our dock. 


Q. Please state what was said. A. We had a trailer 
at the dock with a shipment of Brown Transport traffic 
on it, which was loaded by our supervisors. Mr. Hesler was 
asked by myself to move this trailer to another location 
on our yard, and he respectfully declined to do so on his 
individual right under the contract. 
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Q. Is that what he said? A. That’s the words he used, 
if I’m not mistaken. 


Q. Did he handle the freight? A. No, sir. 
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Q. Do you specifically recall an incident involving the 
Anaconda wire? <A. Yes, sir. 

Q. About when did this occur? A. I couldn’t give you 
the date on that. It was during the latter part of February 
or first of March. 

Q. Will you tell us what took place? A. To my knowl- 
edge, this Anaconda wire shipment was signed for by a 
supervisor. It was of such nature that it would require a 
lift to load it. It was placed on our floor, warehouse floor, 
and someone had drawn a ring around it with chalk and 
marked “Scab” on the floor. This caused a considerable 
delay in loading it. 

Q. How long a delay? A. At least two days; maybe 
more. 

Q. Are you currently interlining freight with Brown? 
A. Yes, sir. 

Q. What manner are you using to handle their freight 
now? A. The same method as before the labor dispute. 

Q. And what method is that?) A. That is, the Brown 
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driver brings the traffic to our dock and discharges it onto 
our cart, and from then it falls in the normal process of our 
regular employees. 

Q. About when did this begin? A. I believe around the 
third week in March. 


Q. Ihand you Charging Party’s Exhibit 1. Have you ever 
seen this document? <A. Yes, sir. 

Q. Where did you see it? A. On our bulletin board. 

Q. State whether or not you began handling Brown 
freight in the normal manner before, or after, you saw 
this notice on the bulletin board. A. It was after. 

Q. During this period, beginning around February 1 until 
some time the latter part of March, did you interline freight 
with other carriers? A. Yes, sir. 
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Q. In what manner did you interline their freight? A. 
The normal manner. 


Mr. Cohen: No further questions. 


Q. (By Mr. Elarbee) Mr. Durham, you mentioned a par- 
ticular shipment, I believe, was not shipped by you, but was 
actually handled by an independent contractor? A. Yes, 
sir. 


Q. Were there more than one such shipments that were 
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handled in that manner by Central? A. There were more 
than one. That’s the only one I recall specifically. 

Q. Do you recollect whether or not you used more than 
one company or independent contractor to do this for you? 
A. Yes, we did. 

Q. About how many of these companies, would you say, 
or independent contractors did you use to the best of your 


recollection, Mr. Durham? A. I know of only two. 

Q. Two. Would they pull that freight in a Brown trailer, 
orin your trailer? A. In their trailer. 

Q. In Brown’s trailer? A. No; in their own trailer. 

Q. In their own trailer? A. Yes. This is not company 
equipment, nor company employees. It was a so-called spot 
lease, one way. 

Q. And that freight was loaded onto their trailer on your 
yard? A. No, sir. 

Q. Over at Brown’s place? A. In one instance it was 
loaded on our yard by this independent operator himself. 
The specific case that I was speaking of was loaded at 
another location. 
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Q. Do you know what the other location was? A. It was 
Newman & Pemberton in East Point, Georgia. 

Q. How did the freight get over there, Mr. Durham? 
A. Mr. Hemming arranged to have his driver drop it there. 
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Q. Although it was routed through Central? A. Yes, sir. 

Q. You mentioned along at first, when you were bunch- 
ing these Florida loads together, and then putting in some 
other freight behind it. Was there any reason to put that 
other freight behind it, or what was your reason for putting 
itin? A. Well, we tried to load our trailers. 


Q. Tofillitup? A. Filit up. 


Q. This was where you had less than a truckload? A. 
Less than a truckload; right. 


Q. To the best of your knowledge, Mr. Durham, did the 
volume of freight that you had been handling with Brown, 
going in both directions, remain the same, or did it drop, 
or inerease, or anything; was there any change during the 
month of February? A. There was about a 50% reduction. 


* * * * . * oJ e 
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Cross-Examination 

Q. (By Mr. Pearce) Mr. Durham, let me see if I can get 
an understanding of what happened at your place during 
this period of time. I believe you say the first experience 
you had with it was either February 1st or 2nd, when a 
Brown vehicle was on your premises? A. Yes, sir. 

Q. I believe you said that the occasion of that was at a 
changing of shifts? A. Yes, sir. 

Q. That would mean, of course, that you would have ap- 
proximately twice as many people on your yard as you 
would normally have with only one shift; that is, you would 
have the outgoing people, and the incoming people; 
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wouldn’t you? You would have sort of a crowd, wouldn’t 
you? A. I wouldn’t say twice as many. There is more. 

Q. You have the folks going off and leaving, and you 
have the folks coming on? A. Yes, sir. 
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Q. And to add to the confusion at that time, you had had 
some sort of an accident where somebody had run into the 
Brown vehicle, hadn’t you? A. There was an accident: 
yes, sir. 

Q. The accident was that someone had run into the 
Brown vehicle? A. Yes, sir. 

Q. You don’t know who that was, do you? A. There 
were two accidents. 

Q. Two accidents? A. The first, when the Brown driver 
pulled out and someone had pulled a pin on his unit. 

Q. So he dropped his own truck when he tried to leave? 
A. Yes, sir. 

Q. Now when you say, “Someone had pulled the pin out,” 
do you know that? A. I know that the pin was out. 

Q. You don’t know how it got out? A. No, sir. 
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Q. But you know that when he started to move, the pin 
was out, and it let his trailer down to the ground? A. Yes, 
sir. 


Q. That’s one thing that you say was an accident, or in- 
cident? A. Yes, sir. 

Q. Was it before, or after, that that there was a collision? 
A. It was after that. 

Q. Afterthat? A. Yes, sir. 

Q. There was a collision. Now I suppose the accumula- 
tive effect there of having a change of shifts and perhaps 
a lot of feeling engendered by the fact that Brown was on 
strike against the Union that these people were members 
of, and the fact that you had two accidents would create 
quite a bit of confusion; wouldn’t it? A. There was a lot 
of feeling. 

Q. And as a result of that, you didn’t handle that load 
thatday? A. No, sir. 
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Q. It was tendered to you, you say, the next day; and you 
just suggested to the man that in view of all that occur- 
rence, you just suggested that it might be better if he didn’t 
submit it? A. On that particular day; yes. 

Q. On that particular day; and he didn’t? A. That’s 
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Q. But thereafter he did continue to send you business, 
didn’t he? A. Yes, sir. 

Q. And he did continue sending you business, I believe 
you said just a few days thereafter, he started sending you 
some more business? A. He sent it. However, it was in 
this manner that I have described, whereby he would get 
our trailer to his plaee and load it for us. 

Q. Well, we will go into that; but I mean, right after this 
incident that took place about the 1st of February and the 
following day, that you've described, that we’ve just been 
talking about; he continued then to send you business 
throughout February? A. We did business with him 
throughout February. 

Q. And March? A. Yes;asI recall. 

Q. And April? A. Weare doing business with him now. 

Q. And May? A. Right. 

Q. So the cessation of business, if you can call it one, was 
for that period of time during the first two, three, or four 
perhaps, days of February, when you had this incident we 
have described? 
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Mr. Thompson: I object to the question as it calls for 
a conclusion on the part of the witness. 


Trial Examiner: I'll let it go. 
Q. (By Mr. Pearce) Do you remember the question? A. 
No, sir. 
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Q. I said, the only cessation of business, if you could call 
it that, that you experienced with Brown, took place during 
these first two or three days in February in that yard 
incident? A. There were other cessations of business on 
particular days throughout February. 

Q. Now by that, do you mean you refused to handle their 
freight? A. No, sir; I didn’t refuse to handle it. At times, 
I have observed Brown units come to our dock, and leave 
our dock, without being told to do so by a supervisor; and 
it was reported to me by the supervisor that something the 
men, our people, had said or done, that caused them to 
leave. 


Mr. Pearce: Of course, I object to that, Your Honor. 

Trial Examiner: You asked for it, Mr. Pearce. 

Mr. Pearce: I’m not sure I asked for that. I move to 
strike it on the grounds that he has no personal knowledge. 
It was reported to him, and I certainly didn’t ask for any 
hearsay; and I move to strike it on the grounds that it is 
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hearsay. 

Trial Examiner: The motion is denied. 

Mr. Pearce: All right, sir. 

Q. (By Mr. Pearce) Now, of course, you couldn’t—when 
I say “cessation of business,” I of course have no reference 
to times when they don’t tender you freight. That is not a 
cessation of business. But I’ll ask you the question this 
way: After that first problem that we’ve described, that is, 
when they brought this vehicle there during the changing of 
shifts; after that incident, you did handle all the Brown 
freight that was tendered to you, didn’t you? 

Mr. Thompson: I object to that question on the grounds 
that it calls for a conclusion on the part of the witness. 

Trial Examiner: No. I will let him answer, if he knows. 

Mr. Elarbee: Except to this extent, Mr. Examiner, if I 
might be heard for a moment. When you say that he did 
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handle, you are taking some of the language of the statute 
itself; and, insofar as his answer is limited to the facts, as 
explained, how it was handled by this witness, then I think 
it’s all right. But just to say it was handled, using the terms 
of the statute, I think, does call for a conclusion. 

Trial Examiner: I don’t regard the terms of the statute 
in connection with this question as being involved at all. 

Mr. Elarbee: All right; very well. 

Mr. Pearce: Now I will, of course, develop how it was 
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handled. I am not seeking any conclusions. 

Q. (By Mr. Pearce) Except for the incident now, that we 
have referred to, on the first day or two of February— 
except for that instance, you have handled all Brown freight 
that has been tendered to you; haven’t you? 

Mr. Thompson: May I have a continuing objection to 
these questions? They all seem to be alike. I don’t want to 
interrupt, but I do want a continuing objection. 

Trial Examiner: You may. 

Q. (By Mr. Pearce) That is correct, isn’t it? A. As I 
said before, there were days when the Brown freight was 
brought to our place, that we did not handle it. I have 
no first-hand knowledge as to why we did not handle it. 

Q. Well, was it tendered to you? A. Sir, you will have 
to define “tender.” 


Q. Well, you mentioned the fact that you looked out and 
saw a truck, and saw it leave; but I mean, you know, as the 
Operations Manager of this company, you know when 
freight is tendered to you; don’t you? A. When it is 
offered to our checker? 

Q. Yes, sir. A. Yes, sir. 

Q. Now except for the first few days in February, did 
your company handle all Brown freight that was tendered 
to you? <A. I couldn’t truthfully answer the question. 
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Q. You can’t answer that? A. I don’t know. There 
might have been instances when we could not handle it. I 
do not know personally. 


Q. There might have been. But I am asking you, as far 
as you know, all freight that vou know of that was tendered, 
you handled it; didn’t you? A. All freight that I saw 
tendered was handled. 


Q. All right. Now that’s the answer to the question, that 
T have been asking for. 

Now I want to go into the question of the means of hand- 
ling, how you handle it. I believe you said you used one 
means. You would handle it through your supervisory 
people? <A. Yes, sir. 


Q. Another means that you handled it was by spotting 
Central equipment at Hudson Hauling Company’s place 
of business, and then handling freight out of Atlanta, with- 


out it coming into the Central dock. You handled it that 
way, didn’t you? 

Mr. Thompson: If Your Honor please, I want to be sure 
my objection extends on through here, because I think he is 
still calling for a conclusion, or conclusions which are 
couched in the wording of the statute. 

Trial Examiner: Your objection runs to this whole line 
of inquiry regarding how these goods were handled, in the 
sense of being picked up and laid down, and that sort of 
thing during this period of time. Is that what you want? 
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Mr. Thompson: Yes; 1 want to object to the entire line. 
But I want to clarify it a little bit. The questions that are 
being asked are not how were the goods handled. He keeps 
saying, “You handled them this way, and you handled them 
that way,” and that’s my primary objection. He is putting 
an assumption in there, which is in the words of the statute. 
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Trial Examiner: I don’t regard it in that way. The word 
“Handled” as I see it now, is being used as we use in the 
vernacular, and that’s all. 

Mr. Pearce: I will try to remove the objection and phrase 
the question so that it might suit Mr. Thompson. 

Q. (By Mr. Pearce) Your company, in handling Brown’s 
freight, one of the means or one of the ways by which your 
company did handle this freight was by spotting Central 
equipment at Hudson Hauling Company’s place of business, 
and thereby taking Browns’ freight out of Atlanta without 
its coming on your dock at all; that’s one of the ways you 
did it, wasn’t it? 

Mr. Thompson: That doesn’t remove my objection. 

Trial Examiner: You have your objection. You just be 
quiet. 

Mr. Thompson: Well, Mr. Pearce says that he has re- 
moved my objection. I just want to be sure in the record 
that it’s not removed. 

Trial Examiner: All right. 
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Q. (By Mr. Pearce) That is one of the ways you did it, 
or your company did it; isn’t it? A. Yes, sir. 

Q. Now another way that your company handled Brown 
freight during this period of February and March was 
through the use of casual and extra labor, wasn’t it? 
A. We did handle some of the traffic by casual or extra 
labor. 

Q. That was one of the ways that your company used to 
handle it? <A. Yes, sir. 

Q. Now in addition to those three ways that we have 
mentioned, that is, supervisors, spotting equipment, and 
using casual and extra labor; in addition to those three 
ways, your company handled some of Brown’s freight dur- 
ing this period of February and March through the use of 
independent lease operators; didn’t you? A. Yes, sir. 
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Q. And you call those people, I believe, spot lease people; 
don’t you? <A. Yes, sir. 

Q. Now would you mind telling us, sir, just what the 
word “spot lease” means; I mean, what sort of an operation 
does that mean? A. A spot lease is a one-way lease to a 
specific destination, with no obligation to him after he 
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reaches this destination. 

Q. Now these are independent people, usually operating 
perhaps one, or very few vehicles; aren’t they? A. Most 
of the times; yes. 

Q. They are not large operation common carriers; they 
are usually individuals who own their own vehicles, aren’t 
they? <A. Yes, sir. 

Q. Now they are available to you here, and during that 
period they were available to you, and during that period 
you did on occasions use them; didn’t you? A. We did use 
them; yes. 

Q. To handle Brown freight? A. Yes, sir. 

Q. All right, sir. Now I believe, in addition to that, for 
at least two weeks in February your regular over-the-road 
people were hauling the stuff; weren’t they? A. Yes, sir. 


Q. And there was some inference a while ago that perhaps 
you would load Brown freight on a vehicle, and then load 
some other freight on, which I believe you have explained 
was in order to get a full load; but there were occasions 
where the trailer had nothing but Brown freight on it, 
weren’t there? A. I believe there was; yes, sir. 


Q. Now what other terminals does your company have, 
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other than Atlanta? A. We have a number of terminals; 
some 35, I believe. 


Q. Some 35 terminals? A. Yes, sir. 
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Q. Could you just estimate for me, perhaps as closely as 
you can, about how many over-the-road drivers you have 
in all? A. Around 200. 

Q. Around 200. Where is your central dispatching office? 
A. Tampa, Florida. 

Q. Do you know how many, or do you know approxi- 
mately how many over-the-road drivers are domiciled there? 
A. There are very few domiciled in Tampa. This is a sys- 
tem dispatch office. 

Q. Well, in other words, there are 200 drivers that are 
domiciled throughout your routes who are available to your 
central dispatching office in Tampa; aren't they? A. I sup- 
pose they are; yes. 

Q. Now during operations at any time, if you have occa- 
sion to get an unusual work load, or if you have a break- 
down in equipment, or if you have any other trouble where 
you need more drivers; you would normally make an effort 
to get them through some of your other terminals or 
through your central dispatching office; wouldn’t you? A. 
Yes, sir. 

Q. Did you attempt to do that to get Brown’s freight 
moved? A. For the prime purpose of moving Brown 
freight? 
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Q. Yes, sir. A. No, sir. 

Q. In other words, when you would have these over-the- 
road problems to what extent you had them, you didn’t try 
to get your central dispatching office to send you any more 
drivers; did you? A. I didn’t personally. 


Q. Well, do you know of your own knowledge that any- 
body else did? A. Ido not know. 


Q. All right, sir. And you have about 30 in Atlanta, don’t 
you? <A. Yes. 


Q. Does that include extras? A. Yes, sir. 
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Q. That does not, however. include casuals; does it? A. 
We have no casuals. 

Q. Do you ever use casuals? A. No, sir; not over-the- 
road. 

Q. Not over-the-road. You do use casuals around your 
dock? A. Yes, sir. 

Q. Do you know about how many casuals that are avail- 
able to you? By that, I mean—I don’t mean how many you 
would use at one time, but just roughly how many you 
would estimate that you might get if you needed them? 
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Mr. Elarbee: Mr. Examiner, I think that really calls for 
a highly speculative conclusion. Some may be available one 
day, maybe 50 the next day, and maybe none. I don’t think 
this witness would know on any particular day what he 
could get. It is really highly speculative. 

Trial Examiner: Would you know, Mr. Durham? 

The Witness: I wouldn’t know. 

Trial Examiner: All right. 

Q. (By Mr. Pearce) Could you approximate just the 
number that might be available? 

Mr. Elarbee. He has answered that he doesn’t know. 

Trial Examiner: J sustain the objection, Mr. Pearce. 

Q. (By Mr. Pearce) Well, you have used casuals around 
your dock in the past, haven’t you? A. We have used 
them; yes. 

Q. You normally do use them, don’t you? <A. Yes. 

Trial Examiner: Let me ask this question of counsel, if I 
may, please: Are the so-called casuals and the so-called 
15% men covered by these agreements? 

Mr. Elarbee: Some one over there can answer that better 
than I can. I don’t know about the casuals. 

Trial Examiner: Will you tell us, Mr. Durham? 

The Witness: The unassigned personnel are covered by 
this agreement. 


Q. (By Mr. Pearce) But not the casuals? A. Some of 
the casuals are members of the Teamsters, and some are 
not. 

Q. I just want to get these things clear. Now you do use 
what are known as unassigned personnel, don’t you? <A. 
Yes, sir. 

Q. Is that the 15% group we have talked about? A. 
Yes. 

Q. And is it true that that is a group of people in the 
bargaining unit who may be utilized by you for any purpose 
at all? A. Any purpose they are qualified for. 

Q. That’s what I mean; anything they can do. In other 
words, as far as any rules and regulations are concerned, 
they are unrestricted? A. They are not unrestricted as to 
rules and regulations; no. 


Q. I'm sorry. You misunderstood me, and I probably 


asked the question poorly. In other words, as far as the 
contract under which you operate with the Union, this 15% 
of employees can be used by you for any purpose that you 
choose to use them for, as to which they are qualified? 


Mr. Thompson: I object to the question on the grounds 
that the contract itself is the highest and best evidence. 


Trial Examiner: I don’t know. Are these men mentioned 
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in the agreement, Mr. Pearce? 


Mr. Pearce: They are in the agreement, but I just want 
to know if he uses them. I haven’t asked him to explain 
what they are. 


Mr. Thompson: I would like to have the question read 
back. 

Trial Examiner: If that’s the question, I will let it stand. 

Read the question. 
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(Last question read.) 

Mr. Pearce: Your Honor, | will withdraw the question, 
as stated, so as to get rid of that objection because I did 
use the words, “under the contract.” I was actually using 
those words to try to identify to this witness what I meant 
by the 15%. But I will go ahead again. 

Q. (By Mr. Pearce) You understand now, the group of 
people I am talking about, the 15%? <A. Yes, sir. 

Q. Now do you customarily and normally use these peo- 
ple for any work that you choose to ask them to do, which 
you feel that they are qualified to do? A. Yes. 

Q. And that would include driving, would it not? A. 
Loeal driving. 
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Q. Sir? A. Local driving only. 

Q. It would include local driving? A. Right. 

Q. Well, it would inelude, if you chose to send them 
over-the-road; it would include that, too, wouldn’t it?) A. 
No, sir. 

Q. Well, now why wouldn’t you send them out if you 
wanted to? A. Because there are two separate contracts 
involved; the over-the-road, and the city. 

Q. You would feel, then, that you couldn't send a city 
casual anywhere but in the city; in other words, that was 
your custom? 

Mr. Thompson: Could I have that question read? I may 
have misunderstood it. 

Trial Examiner: I think Mr. Pearce means “gnassigned” 
instead of “casual.” 

Mr. Thompson: As I understood, he said you could not 
send the casuals out of the city. 

Trial Examiner: It seems to me we are getting into a 
question here of contract interpretation. As I understand 
it, there is one local, and one over-the-road. Now Mr. Dur- 
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ham has told us that he wouldn’t use the unassigned men, 
the 15 per cent-ers for over-the-road driving; but he might 
use them for local driving. Isn’t that it? 

The Witness: That’s right, sir. 
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Trial Examiner: The reason being, I assume, because 
there are two different contracts. 

Mr. Thompson: Yes, sir; but I think this question is 
the reverse of that. That’s the reason I wanted to be sure 
I understood it. 

Trial Examiner: Restate your question, will you, Mr. 
Pearce, please. 

Mr. Pearce: May I leave that one and go to another one, 
and get rid of the objection? 

Trial Examiner: Yes. 


Q. (By Mr. Pearce) Do you not, on occasions, send your 
city drivers over-the-road? A. There are city drivers who 
run over-the-road; yes. 


Q. Now these casuals, do you know what I speak of when 
I mention casuals? A. I assume you mean, not a regular 
employee. 


Q. Yes, sir. Now some of the casuals that you have used 
have been members of the Teamsters Union, and some 
have not; isn’t that correct? A. Yes, sir. 


Q. That is a correct statement? A. Yes, sir. 


Q. Now have you personally ever asked any casual to 
take any Brown freight over-the-road? A. We don’t run 
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casual people over-the-road. It’s a company policy. 


Q. Then your answer to my question is No? A. Yes. 


Q. Have you personally ever asked any casual to make 
any pickup or delivery in the city? A. No, sir. 
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Q. Have you personally asked any casual to load or un- 
load any particular piece of Brown’s freight? A. I would 
not have had the occasion; no, sir. 

Q. Your answer to that question is No? A. Yes. 

Q. Have you ever asked any unassigned personnel to 
handle any freight on the dock? A. Personally; no. 

Trial Examiner: Did you ever issue any instructions to 
your supervisors to ask the casuals to handle Brown’s 
goods on your dock? 

The Witness: Yes, sir; I did. 

Q. (By Mr. Pearce) One other question to you. You 
know what piggy-back operation is, don’t you? <A. Yes, sir. 

Q. Now it’s true that you haven’t needed to use this 
method in connection with Brown’s freight; is that true? 

Mr. Thompson: I object to that, as to whether they have 
needed to use it. I don’t object to whether they have used 
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it, or not. 
Mr. Pearce: All right, sir. I will restate the question. 
Q. (By Mr. Pearce) You have not used piggy-back in 
connection with Brown freight, have you?’ A. There might 
have been a Brown shipment on a unit that went piggy- 
back; I don’t know. I couldn’t answer that. 


Q. But as far as you know, that method was available 
if you wanted to use it, wasn’t it? A. To certain points; 
yes. 


Q. To the points where the railroads operate and have 
piggy-back equipment? A. Right. 


Q. You have 35 terminals, don’t you? A. Yes. 


Q. Now would you state some of the larger cities in which 
those terminals are located? A. Tampa, Miami— 


Q. Wait a minute. In Tampa do they have piggy-back 
facilities? A. Yes. 
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. In Miami do they have piggy-back facilities? A. Yes, 


. All right, sir. A. Orlando. 
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. Does that have piggy-back facilities? A. No, sir. 

Q. All right, sir. Now name us some big cities that do 
have them. A. Jacksonville is the only one that does have. 

Q. The only other city that has piggy-back facilities? 
A. That I know of; yes. 

Q. Name some of the other larger cities that you do 
operate to. A. Mobile, Alabama, West Palm Beach, Ft. 
Lauderdale, Florida, Ocala; New Orleans, Louisiana. 

Q. Now does New Orleans have piggy-back? <A. I don’t 
know, sir. That’s out of our division. We don’t operate into 
New Orleans from Atlanta. 

Q. You are not saying that New Orleans doesn’t have 
them, are you? A. I wouldn’t know; no. 

Q. Are you telling me that Mobile does not have piggy- 
back facilities? A. I don’t know. We would never have 
occasion to ship to Mobile or New Orleans from Atlanta. 

Q. Oh; I see. Have you ever used piggy-back? A. We 
have: yes. 

Q. You have used piggy-back even before February Ist, 
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haven’t you? <A. Yes, sir. 

Q. That is one of the ways in which you sometimes 
operate, isn’t it? 

Mr. Thompson: I object to that question on the same 
grounds that I did the earlier question; that it calls for 
a conclusion which implies the wording of the statute. 

Trial Examiner: No; the answer is not a conclusion. 

Q. (By Trial Examiner) You said Yes, didn’t you? A. 
I started to answer it. 

Q. All right; answer it. 
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Mr. Pearce: Let me re-ask the question. 

Q. (By Mr. Pearce) Prior to February 1st and quite apart 
from any labor dispute, your company utilized what we 
eall the piggy-back method in moving freight? A. On 
some occasions; yes. 

Q. All right. And before February 1st and apart from 
any labor dispute, your company has on occasions used the 
spot lease method of moving freight; haven’t you? <A. Yes. 

Q. I would like, if I might, please, sir, just to clear up 
a little bit further the question of these casual employees. 
Do you not maintain a list of casual employees with their 
names and telephone numbers? A. Yes, sir. 
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Q. Have you seen that list? A. Yes, I have. 

Q. As Operations Manager, you would be familiar with 
that list? A. No, sir; not familiar in the sense that I would 
know who was on it, or how many. 

Q. But you do know there is a list? A. I know there is 
a list; yes. 

Q. Do you refer to it occasionally? A. I wouldn’t have 
the occasion to; no, sir. 

Q. Have you seen the list?) A. I have seen the list. It is 
posted, I believe. 

Q. Did you see the list during February? A. I don’t 
recall, sir. 


* * 


Trial Examiner: Theirs is part-time work. 


Mr. Pearce: Yes, sir. They are called just as the com- 
pany wants to. They are not regular employees. They do 
not have seniority. I think, therefore, it makes them a 
group of persons who would be available to be called, and 
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seen it. 
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Q. (By Mr. Pearce) Your company does maintain a list 
of casual employees? <A. Yes. 


e * * ° ° . e * 


Q. Now will you estimate for me, to the best of your 
ability, how many names are on that list? 
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A. I would say 30 to 40. 
Q. 30 to 40? A. Names; yes. 


Q. That would be 30 to 40 names and telephone numbers 
of casuals? A. Yes. 

Q. To the best of your recollection, that would have been 
true in February, 1961, wouldn’t it? A. I assume it would; 
yes. 


Q. All right. Just one question, if you know the answer 
to this, sir: Isn’t it true that as a matter of fact, your com- 
pany uses casuals every day? A. On most days; yes. 
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STUART R. GULLION 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows : 

Direct Examination 
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Q. (By Mr. Fenton) State your name and address, please, 
Mr. Gullion. A. Stuart R. Gullion, 1251 Lynwyn Lane, 
Southeast. 

Trial Examiner: Mr. Gullion, will you spell your last 
name, please? 

The Witness: G-u-l-l-i-o-n. 

Q. (By Mr. Fenton) Mr. Gullion, were you ever employed 
by Gordons Transports, Inc.? A. I was employed by Gor- 
dons Transports from December 1, 1960 until April 15, 
1961. 

Q. In what capacity were you employed by them? A. 
Operations Manager. 

Q. Will you please describe what your duties and re- 
sponsibilities were as Operations Manager? <A. It con- 
sisted of the coordination of the various shifts, the selecting 
of employees for employment, and the direction operations 
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work generally, which includes the movement and handling 
of all the freight. 

Q. And for how many terminals were you responsible? 
A. Atlanta. 


Q. Did Gordons Transports during this period interline 
with Brown? A. Yes. 

Q. Would you please describe the manner in which you 
normally handled the interline of traffic, outbound traffic? 


A. You mean the physical handling of the traffic itself? 


Q. Yes, sir. A. Our normal procedure at Gordons, when 
the interline carriers placed their vehicle to our dock, they 
turned their delivery receipts in to our Rate Department 
for coding. After the coding was completed, the interline 
drivers then placed the merchandise on floats. Then it was 
checked and moved to whatever track the freight might be 
coded to. 


Q. Directing your attention to the period from the 1st of 
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February, 1961 until on or about the 24th of March, 1961, 
did you during that period interline any traffic for Brown 
Transport? A. To or from? 


Q. Outbound. A. Outbound? 
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Q. Yes. A. To my knowledge, there was traffic offered; 
but, to my knowledge, we did not handle any. 

Q. Do you recall the first occasion during that period 
when such traffic was offered? A. It was on or about 
February 2nd that Brown offered some freight to us for 
handling. 

Q. Could you tell us what happened on that occasion? 
A. I did not see the Brown driver or the Brown vehicle 
when it came to our dock, but I was informed that Brown 
had some freight. 


. * * . * . * * 


Q. (By Mr. Fenton) Will vou tell us what happened on 
this first occasion when Brown Transport freight was ten- 
dered to you? 

Q. (By Trial Examiner) Did anything unusual in the 
way of handling of Brown freight come to your attention? 
Tf you will allow me, Mr. Fenton. A. Well, I was in the 
office, where I did not have a view of the dock. I was told. 
T don’t remember now who told me that Brown had some 
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freight for Gordons, and the men would not check it. 

Mr. Pearce: I object to that. 

Trial Examiner: It is in over your objection. 

Q. (By Mr. Fenton) What then did you do thereafter? 
A. In the absence of my superior, I called the home office 
in Memphis for instructions on what to do. 

Q. What instructions did you get, if you got any? A. I 
was told to approach each individual and ask them if they 
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would check the freight; and, if they refused, to advise 
the Brown driver of that, and also the fact that we had no 
supervisor available to handle it. 

Q. Now what, if anything, did you do after receiving 
those instructions on this occasion? A. I carried them out. 

Q. Did you then check with the men? A. Yes. 

Q. Will you tell us what happened? <A. The first inci- 
dent of which we are speaking of, I only recall approaching 
one individual, which is the only one I remember being on 
our platform at the time; and I ask him if the Brown driver 
unloaded his freight, would he check it. And he told me 
that he wouldn’t. 


Q. (By Mr. Fenton) Do you know what became of that 
particular shipment of Brown freight? A. No; I don’t 


know. By that, the truck left our premises. I don’t know 
what happened to it. 

Q. Did you have any further conversation with your em- 
ployees? A. No, I didn’t. 

Q. Would you tell me, so far as you know, what Gordons 
did with that freight? A. Gordons didn’t do anything with 
it. They never accepted it. 

Q. Now were there any other occasions during this 
period when Brown freight was tendered to you or to your 
company? A. There were two other occasions; one that 
I was indirectly involved in, and one directly. 

Q. Would you tell us, please, first about the one in which 
you were directly involved; when did it occur? A. Feb- 
ruary 8th. 

Q. And what happened on that occasion? A. The same 
thing. Brown offered freight to us for handling. I ap- 
proached the people that were on the platform at that time 
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and asked them if they would check it. They said they 
would not. 
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Q. (By Trial Examiner) And after that, what happened? 
A. When I asked them to check the freight? 

Q. In connection with the Brown freight. A. The driver 
left. 

Mr. Fenton: May I interpose a question, Mr. Examiner? 

Trial Examiner: Yes, of course, Mr. Fenton. 

Q. (By Mr. Fenton) Would you tell us, please, which men 
you approached? A. Fred Hardy, Calvin King and Wil- 
liam Bruee. 


Q. (By Mr. Fenton) Which classification did each of 
those men hold, Mr. Gullion? A. Fred Hardy was class- 
ified as a checker. The other two individuals were classified 
as drivers. 

Q. Would you give us the conversations you had with 
each of these men? A. I asked them if they would check 
the freight. They said, “No.” I asked the same question of 
all three individuals. 

Q. Did you get the same response from all three indi- 
viduals? A. Yes. 

Q. What, if anything, further did you do with respect to 
this shipment? A. I told the Brown driver that we had 
no supervisor available to handle it, and I suggested to him 
that he cali his supervisor and inform him of what had 
happened. 


Q. (By Trial Examiner) You had a conversation with 
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Mr. Hagar, and Mr. Hagar told you something. What did 
he tell you? A. Mr. Hagar called me at the cafe where I 
was eating lunch. He said that Brown had offered another 
shipment for delivery to us, and that the men would not 
check it; that Brown wanted him to write on their delivery 
receipt, “Refused.” I told him not to write that on the 
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delivery receipt, and to tell the driver that we didn’t have 
a supervisor available to handle it. 

Q. (By Mr. Fenton) At that point, Mr. Gullion, had you 
made any effort to determine whether or not your checkers 
on the dock would unload or handle that particular Brown 
shipment? A. No. I wasn’t at the terminal. I had no way. 
I mean, I just wasn’t there. 

Q. (By Trial Examiner) During this period, Mr. Gul- 
lion, February 1 through March 24, was any freight offered 
by Brown to Gordons, accepted and handled or shipped by 
Gordons? A. Not to my knowledge. 

Q. Any at all? A. Not to my knowledge. 

Trial Examiner: None at all. 

Q. (By Mr. Fenton) Going back to this telephone conver- 
sation, Mr. Gullion, I believe you stated that Mr. Hagar 
called and asked you, or informed you that a Brown driver 
was there with a shipment for your company. 

Trial Examiner: Yes; he said that he told him that, and 
he also said that someone asked him to write “Refused” on 
the Brown bill of lading, if I understood him correctly. 

Q. (By Mr. Fenton) Now to straighten this matter up for 
myself; did you tell Mr. Hagar, or authorize Mr. Hagar to 
indicate that you could not take the shipment, or that you 
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could take the shipment? A. That we couldn’t, if the men 
refused to check it. We had no supervisor available to 
handle it, and we would be unable to accept it. 
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Q. Did you authorize Mr. Hagar to note that on the bill 
of lading? A. As I understand it, Brown wanted us to 
write on their delivery receipt, “Refused by Gordons 
Transports,” which we didn’t do. 

Q. Now, Mr. Gullion, did there come a time when your 
company again resumed its normal interline operations 
with Brown Transport? <A. Yes, there was. 

Q. Can you place the date, or approximately the date on 
which you again began the normal method you have previ- 
ously described, this service on Brown freight? A. Well, 
it was some time the last part of March, I believe, or the 
early part of April. 

Q. I hand you Charging Party’s Exhibit 1 and ask you if 
you have ever seen that document? A. Yes. 

Q. And where did you see it? A. On the bulletin board. 

Q. On what bulletin board, Mr. Gullion? A. The bulletin 
board of the terminal facilities of Gordons Transports. 
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Q. Do you recall whether the resumption of normal han- 
dling of Brown Transport traffic occurred before, or after, 
the posting of that notice? A. I believe it was after. It’s 
difficult for me to say because we do so little business with 
Brown, or did at that time. 

Mr. Fenton: I have nothing further. 

Mr. Elarbee: I don’t have anything. 

Trial Examiner: Do you care to inquire now, Mr. 
Thompson? 

Mr. Thompson: I have no questions at this point. 

Cross-Examination 


Q. (By Mr. Pearce) Now will you tell me, sir, how many 
people are normally employed for work at your Atlanta 
terminal? A. At that time we had, I believe, 32 people on 
our seniority roster. 
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Q. Could you break those down as to what they did? A. 
We had one classified as a checker and two classified as 
hostlers, and the remainder of them were classified as 
drivers. 

Q. That would give vou 29 drivers? 

Trial Examiner: Yes, it would be 29, 

Q. (By Mr. Pearce) Is that the number of drivers that 
you had? A. All those people were classified as drivers, 
with the exception of three; two of which were classified 
as hostlers, and one as a checker. 
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Q. Did the drivers ever do any dock work? A. They do 
at times. That depends on our work load in the city. If 
we've got a heavy work load in the city, why we send them 
on off; or, if we are light, we hold them to work on the dock. 

Q. How many other terminals does Gordons have? A. I 
don’t know offhand. I would say possibly seven. 


Q. Seven? A. Yes; I don’t remember. 


Q. How many over-the-road drivers would you say are 
employed by Gordons throughout its system? A. I can't 
answer that question; I don’t know. But I understand there 
are 200 domiciled in Memphis. 

Q. 200 domiciled in Memphis. How about Atlanta? A. 
None. There’s no road drivers domiciled in Atlanta. 

Q. You have none domiciled here. You have perhaps 200 
in Memphis. Would you estimate maybe how many you 
have at any other place? A. Well, Decatur, Alabama, 
which is a relay point, approximately 12 to 14. 

Trial Examiner: All we have gone into on direct exami- 
nation is what happened here in Atlanta on these particular 
days. Now is it necessary to go into the whole system 
operation outside of Atlanta in connection with these in- 
cidents involving the handling of Brown Transport goods? 
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Mr. Pearce: I want to get an estimate of the total num- 
ber of available over-the-road drivers he had; that’s all ] 
want. 

Mr. Elarbee: The testimony shows that this freight 
never got on the dock. I don’t know what the over-the-road 
drivers would have to do with it. 

Trial Examiner: I don’t either. Go ahead, Mr. Pearce. 

Q. (By Mr. Pearce) Are you able to give me that esti- 
mate, approximately over-the-road drivers do you have in 
your company? A. I can’t answer it, over-all; I don’t 
know. 

Q. All right, sir. Now this first incident that happened 
on February 2nd, you say you personally asked one person. 
Do you remember who he was? <A. Fred Hardy, the 
checker. 

Q. Youasked Fred Hardy? A. Yes, sir. 


Q. You didn’t ask anybody else? A. There was no one 
else available at that time, to my knowledge. 

Q. Well, in connection with that particular shipment, you 
never did ask anybody else, did you? A. No, sir. 

Q. And you say you don’t know what became of the ship- 
ment. Did you see it leave your dock? A. On the first in- 
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cident; no, I did not see it leave the dock. 

Q. This was the February 2nd incident? A. I did not 
see it leave. 

Q. You didn’t see that leave the dock, and you don’t know 
what became of the shipment; do you? A. No, sir. 


Q. Actually your company normally at any time does 
very little business with Brown anyhow, doesn’t it? A. 
That’s right. 
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Q. You do not do much business with Brown anyhow? 
A. No, sir. I don’t know what they are doing now: but, at 
that time, there was only a very little. 

Q. When you say “at that time,” you mean during the 
time you were Operations Manager? A. Yes, sir. 

Q. Now when vou stated on direct examination that your 
company did not, after February Ist, handle any Brown 
freight; you said not to your knowledge. Did you mean 
that you didn’t know of any, or are you swearing positively 
that your occupancy did not handle any? <A. I don’t know 
of any. 

Q. But it is not your testimony that you did not handle 
Brown freight? A. It is not my testimony that they did 
not handle any, period. They could have handled a ship- 
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ment in my absence, or even when I was present possibly, 
and I wouldn’t have known about it. 

Q. I see, sir. And you say, I believe, that you handled 
so little Brown freight anyhow, that it was difficult for you 
to tell when they stopped and when they resumed handling 
it? A. Well, that’s true. 

Q. Going back now to your February 2nd incident, that 
was the first one; do you recall what sort of shipment it 
was, as far as the size of it? A. No, sir; I do not. 

Q. Do you know even if it was a big one, or a small one? 
A. Well, I know that it was a pickup truck. So I would 
assume, by that, that it was a small shipment. 

Q. It never got off the pickup, did it? A. No, sir. 

Q. Did youeverseeit? A. No, sir. 

Q. So all you really know about that shipment was that 
it was ona pickup truck? A. That’s right. 

Q. Is that a rather small vehicle, a pickup truck? A. A 
14-foot body. 

Q. In tonnage, what is it; what was it approximately, a 
half-ton? A. 21% tons or 114 ones, I believe. 


Q. A ton and a half pickup? <A. It might have been a 
2 or 214. I didn’t observe it that closely. It looked to me 
like about a 14-foot body on it. 

Q. What I am getting at is: You assume it was a small 
load because it was on this vehicle. I take it that this is a 
small vehicle, as transportation vehicles in your business 
go? A. Yes, sir. 

Q. But you didn’t see the merchandise itself? A. No, 
sir: I didn’t. 

Q. You don’t know whether it was—the number of pack- 
ages, or the size and weight of the packages? 

Trial Examiner: He didn’t see it. He doesn’t know. He 
can't even estimate how much freight was there, Mr. Pearce. 
I don't know where we are going in spending so much time 
on this. Are you asserting the minimus, or some such 
thing? 


Mr. Pearce: I am trying to find the actual facts, as far 
as this witness knows them, of an occurrence that was gone 
into on direct examination. 


Trial Examiner: He doesn’t know much about it. He 
knows that there were some goods sent over by Brown on a 
small truck, that were not handled by Gordons. 


Mr. Pearce: Is Your Honor instructing me, or what? 

Trial Examiner: No, no; I’m just curious to know the 
point of your inquiry. 
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Mr. Pearce: I want to get all the facts I can as to this 
February 2nd incident; what it was. Of course, if he 
doesn’t know, he doesn’t. 

Trial Examiner: He doesn’t know. He told you he 
doesn’t know what the freight was. 

Mr. Pearce: All right, sir. Shall I proceed? 

Trial Examiner: Yes. 
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Q. (By Mr. Pearce) Assuming then that it was at least, 
as you say, a small freight shipment: what would have 
heen involved in putting it on your dock? Just somebody 
taking it off the truck and putting it on the dock? A. It 
would have been up to the Brown driver to have unloaded 
it on an available float, a four-wheel cart. 

Q. He could have done that, I suppose; eouldn’t he? 

A. Unless there were some packages that were too heavy 
for him to unload, himsel!, he could have: ves. 

Q. After it gets on the float, then what does your man 
have to do? A. He has to check it. 

Q. That just means writing something on some paper, 
doesn't it? A. Correct: yes. 

Q. Counting it, and then writing it? A. That's right. 

Q. Then, what does he do? A. He just a piece of chalk 
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and marks a track number on the float. Then he stamps 
the connecting line bill with a receiving stamp, and signs 
his name and receives for the freight: and that’s it. 

Q. You didn’t have anybody that could have done that, 
except Hardy; you didn’t have anybody clse who could 
have done that? A. To my knowledge, I had no one ex- 
cept him at that time. 

Q. What time was that: what time of day was it? A. 
Well, as I recall, it was sometime during the morning hours. 

Q. You mean you had just one fellow capable of doing 
this checking operation? A. At that particular time: yes. 

Q. Could you have done it? A. Had I been available. 

Q. Well, you were there, weren’t you? A. I was there; 
yes. 

Q. Well, could you have done it? A. I could have done it. 

Q. Did you have any supervisors there at that time? 
A. None other than myself. 

Q. Nobody else except yourself? A. That’s right. 

Q. There were just the two people on your dock, Hardy 
and you, and that’s all? A. That’s right. 
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Mr. Pearce: All right, sir. 
Redirect Examination 
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Q. (By Mr. Elarbee) Mr. Gullion, when you asked these 
employees to handle the freight, and when it was reported 
to you on other occasions that they were refusing to handle 
the freight: did vou personally of your own accord, or give 
any instructions to the effect that the employees be dis- 
ciplined in any manner because they were refusing to check 
or handle this freight? A. No, sir. 

Q. Why not? A. I was instructed by my Memphis office 
not to do so, not to take any action on the matter. 

Q. Were you familiar with the fact that there was a 
contract in existence at that time, in which Gordons Trans- 
ports was a party with the Teamsters Union Local 728? 
A. Yes. 

Q. Mr. Gullion, were you familiar at that time with the 
fact that there was a so-called “protection of rights” clause 
in the contract, under which the members had the right not 
to handle the freight? .A. No, sir; I’ve never seen the 
contract. 
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KENNETH L. HAGAR 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 

Q. (By Mr. Fenton) Please state your full name and 
address, Mr. Hagar. 

A. Kenneth L. Hagar, 857 Commodore Drive. 

Q. By whom are you employed? 

A. Gordons Transports, Ine. 

Q. In what capacity? 

A. Office Manager. 

Q. What are your duties and responsibilities as Office 
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Manager? A. All details in the supervision of the office. 

Q. Are you familiar with the method by which freight 
is interlined for outbound shipments with Gordons Trans- 
ports? A. Yes, sir. 
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Q. On what basis are you familiar with that method? 
A. Well, on a normal basis, our interline carriers bring 
shipments to our dock, and they set it out on the float. Then 
our checker checks it with the drivers. 

Q. Did your company interline with Brown Transport? 
A. Yes. 

Q. Now I would like to direct your attention to the period 
from the lst of February— 

Trial Examiner: What are you doing; retracing the 
testimony of Mr. Gullion? Is it going to be the same, or is 
it going to be different? If it’s going to be the same, I will 
reject it. 

Mr. Fenton: It’s one part of Mr. Gullion’s testimony. 

Trial Examiner: If it’s identical, I’ll reject it. 

Mr. Fenton: It is not identical. 

Trial Examiner: All right. 

Q. (By Mr. Fenton) Directing your attention to this 


period from the 1st of February until about the 24th of 
March, 1961; do you know whether any traffic was tendered 
to Gordons by Brown Transport? <A. Yes. 
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Q. Were you yourself personally involved in any occa- 
sion when such tender was made? A. One occasion. 

Q. Do you recall the date on it? A. February 3rd. 

Q. Would you tell us, please, sir, what happened on that 
occasion? A. Well, it was about 1:00 o’clock in the after- 
noon, and Stuart Gullion, the Operations Manager, and 
Woody Peay, our District Manager, was out to lunch. A 
Brown driver came into the office. Actually I was the only 
supervisor on duty, and he came into the office and told me 
that he had been over there two hours prior to that time, 
and that Stuart Gullion had told him that our dock em- 
ployees refused to handle that shipment. 

Mr. Pearce: We object to that, Your Honor. It’s hear- 
say. 
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Trial Examiner: Do you move to strike? 

Mr. Pearce: I move to strike; yes, sir. 

Trial Examiner: Motion granted. 

Q. (By Mr. Fenton) What further happened in that con- 
versation? A. He said that he left, and he called his com- 
pany, and Brown Transport wanted us to either refuse it, 
or tell them we would refuse it, or what the situation was. 
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Q. What action did you take? A.I told him that 
Gordons Transports had never refused business from 
Brown Transport. And he said, well, he asked me didn’t 
the Union employees refuse to handle it. I told him that I 
didn’t know; I wasn’t directly involved out on the dock with 
that. 

Also, he wanted me to sign a notation on his bill that 
Gordons Transport refused to handle his freight. And I 
told him No; that I couldn’t sign anything that Gordons 
Transports refused to handle it, because Gordons hadn’t 
refused to handle nothing. 


So he wanted me to sign some kind of a notation on 
there, actually who did refuse it. So I hadn’t been in on any 
of the what-to-do in a case like that. So I called Mr. Gul- 
lion at Billy’s Cafe, which is a little cafe on Bankhead, and 
asked him was it all right to put on the bill that Gordons 
Transports’ Union employees refused to handle this par- 
ticular shipment. 


He said it was, due to the circumstances, as I recall, that 
he had already checked with the men on that particular 
shipment; and that they did refuse. 


* * * * * 
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Q. (By Mr. Fenton) Would you carry on with your 
story? A. So then, I wrote on their bill—it was a Mont- 
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gomery Ward shipment going to Memphis, Tennessee— 
that Union employees refused to handle this freight, and 
signed it. 

Mr. Pearce: Now, if Your Honor please, I object to that 
on these grounds: What he wrote—the bill itself, the docu- 
ment is the highest and best evidence of what he wrote on 
it. 

Trial Examiner: That’s right. It’s just the fact that 
Mr. Hagar, acting under instructions, made a certain nota- 
tion on a bill. Now if we are going into what was written, 
and they want to ask what was there, I sustain the objec- 
tion. 

Q. (By Mr. Fenton) I hand you a document marked for 
identification as General Counsel’s Exhibit 9, and ask you 
if that is the document to which vou just made reference? 
A. Yes, sir. 


Q. (By Mr. Fenton) Mr. Hagar, was that shipment ever 
received to your knowledge? A. To my knowledge: no. 
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Cross-Examination 
Q. (By Mr. Pearce) Your company on occasion does use 
persons other than checkers to do checking, don’t you? 
A. Yes, sir. 


Mr. Cohen: Your Honor, counsel for the General Counsel 
rests. 
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CLAUDE P. BROWN 


recalled as a witness by and on behalf of the Charging 
Party, having previously been sworn, was examined and 
testified further as follows: 
Direct Examination 

Q. (By Mr. Elarbee) Mr. Brown, you have previously 
testified in this case, have you not, sir? A. Yes, sir. 

Mr. Elarbee: Mr. Examiner, do you want to instruct him 
that he is still under oath? 

Trial Examiner: Mr. Brown, I’m sure knows that. You 
have previously been sworn, Mr. Brown. 


Q. Mr. Brown, you have previously testified that you are 
President of Brown Transport Corp.? A. Yes. 

Q. Shortly after February 1st, Mr. Brown, did you spend 
any time in the terminal of Hudson Hauling Company? A. 


Yes. 

Q. Do you know of your own knowledge that during that 
time, Mr. Brown, that freight was dispatched by Brown to 
the terminal of Atlanta-New Orleans Freight Line for inter- 
line with that company? A. Yes. 
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Q. Would you tell me whether or not that freight—what 
happened to the freight, to your knowledge? A. I was 
present when the freight was dispatched to be taken to 
Atlanta-New Orleans Motor Freight Company, and I was 
present when the freight returned. 

Q. Did you speak to the driver of the vehicle on the truck, 
oranyofthem? A. Idid. 


Q. Will you tell me whether or not freight was dispatched 
to A-NO on more than one occasion during the first two, 
three or four days after February lst? A. Yes; it was dis- 
patched several different times. 
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Q. To your knowledge, was any of it left at A-NO, or was 
it returned to your terminal? 

Trial Examiner: What is that you are saying? 

Mr. Elarbee: Was any of the freight left at Atlanta- 
New Orleans, or did it return to his terminal, to Hudson. 

Trial Examiner: Atlanta? 

Mr. Elarbee: Atlanta-New Orleans, A-NO. It is a freight 
line, Atlanta-New Orleans. 

Trial Examiner: I’m sorry. [ understand. 

The Witness: Yes, there was some left there. There 
were some volume loads, trailer loads, numerous ones that 
we had been handling in connection with this company, and 
I know at least one load was dropped over there. We speak 
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of being “dropped there,” as just leaving the trailer with 


a load on it for them to put their power unit under it, and 
move it later. 

Q. (By Mr. Elarbee) Do you know whether or not that 
load, that you know of, left their yard; or did Brown go 
back and pick it up; or did Hudson go back and pick it up? 
A. I know Hudson’s man went back and picked it up. 

Q. Did it come back to the Hudson terminal? <A. It did. 

Q. And what did you do with that freight? A. We 
moved it by other carriers. 

Trial Examiner: Mr. Elarbee, may I interrupt vou for 
just a minute? I am not quite clear, after Mr. Brown’s 
testimony of the other day, just what was the arrangement 
between Brown Transport and Hudson? I am not quite 
clear on it. 

Mr. Elarbee: Perhaps Mr. Brown could explain. 

The Witness: May I? 

Trial Examiner: If you will, please. 
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The Witness: On January 31, 1961, before that time we 
had completed a contractual arrangement with Hudson 
Hauling Company, who is a local cartage company 

Trial Examiner: Not a common carrier? 

The Witness: No, sir—to do our pickup and delivery and 
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freight handling in greater Atlanta. 

Trial Examiner: I see. Thank you. 

Q. (By Mr. Elarbee) Now as a result of this freight 
coming back to your terminal, did you make any efforts to 
contact anyone connected with Atlanta-New Orleans Motor 
Freight Line? A. Yes, I tried to contact their President, 
Mr. Sid Johnson; their Vice President, Mr. Otis Stovall; 
and their Operations Manager, Mr. Bob Johnson; for some 
four or five days, or a week, and they were all out of town. 

Q. Did you ultimately contact Mr. Johnson? A. I did. 

Q. By telephone? A. Yes. 

Q. Did you call his number? A. Yes. I phoned Mr. 
Johnson, and finally reached him about a week after Febru- 
ary Ist, and told him what had been happening; that the 
freight was coming back from his place, and that a great 
deal of it had been diverted; that we both had lost business; 
and that there was no personal animosity on my part, but 
I wished he would clear it up so the freight could move. 

Q. What did he say to you? A. He said that he had no 
disturbance and that he didn’t want to be involved in it. 
And I said, “Well, I recommend you contact your labor 
attorney before you make a decision.” 

Q. Did you ever call him again? A. Yes. I called him 
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the next day. 
Q. What happened? A. He said that they were having 
trouble and couldn’t move it, and they weren’t going to 
accept it. 


Q. Now, Mr. Brown 

Mr. Pearce: If Your Honor please, we move to limit the 
effect of that testimony so as not to accept it as proof of 
the truth of what Mr. Johnson said: that is, that he was 
having labor troubles and couldn’t move it. As far as that 
testimony is offered to show the truth of that statement, we 
move to exclude it, or to limit the effect of the testimony 
to what it may be admissible for. 

Trial Examiner: Well, actually it is a preliminary ques- 
tioning. 

Mr. Elarbee: I think, too, Mr. Examiner, that this is 
evidence that is admissible; proof of the fact of what At- 
lanta-New Orleans was doing. It is claimed, I assume, that 
it’s hearsay; but, if Your Honor please, I think there are 
several reasons why this evidence should be admissible. 


First of all, we are talking with a man now who is the 
President of one of the party intervenors in this case 


Mr. Thompson: Pardon me for interrupting, but I am 
trying my best to keep this record straight, as far as I’m 
concerned. We are not party intervenors. I would ask that 
that be corrected in the record. 
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Mr. Elarbee: I was speaking, of course, as to A-NO, 
as it might apply. I guess you can take it that way—but 
they filed a response. Whatever that does to them in this 
case, they filed a response or answer, I believe. That’s one 
reason. 

And if Your Honor please, there is another reason I 
think it is admissible: I think that this declaration, or this 
statement by Mr. Johnson, who is President of Atlanta- 
New Orleans, is so closely connected to the event in question 
as to be a part of the event itself. In other words, this is 
the matter we are complaining of; this is the matter in 
issue, this refusal or inability to handle the freight on the 
part of A-NO. It was made at a time closely connected to it. 
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Trial Examiner: Mr. Pearce is objecting to a report of 
the statement made to Mr. Brown by Mr. Johnson to the 
effect that because of labor troubles—isn’t that the point 
of your objection? 

ain Pearce: Lhat’s correct, sr. 

Trial Examiner: And I think there is some justification 
in that. Now in so far as the events that transpired here, 
including conversations which were acted upon, or con- 
versations of the principals here between the motor lines; 
I think it’s relevant and I think it’s material. I don’t exactly 
know what Mr. Pearce means by the truth of what was 
said. I would take the testimony as showing motivation 
for the actions of Mr. Brown. 
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Mr. Pearce: And for that purpose only. 

Trial Examiner: Yes; I will consider it for that purpose. 

Mr. Pearce: All right, sir. 

Mr. Elarbee: If Your Honor please, I think that it is 
also admissible as evidence that A-NO was not handling 
the freight. 

Trial Examiner: I think so, too. 

Mr. Elarbee: Why they didn’t handle it, 1 am not arguing 
about it right now. But they told him they couldn’t handle 
it. 

Trial Examiner: Well, that’s all right; that’s the fact. Go 
ahead and let’s see what it was. 


Q. (By Mr. Elarbee) Mr. Brown, did you ever receive 
this document, which I have marked as Charging Party’s 
Exhibit No. 27. A. I did. 


(Thereupon, the document above referred to was marked 
Charging Party’s Exhibit No. 2 for identification.) 


183 


Q. (By Mr. Elarbee) Do you recollect about approxi- 
mately when you received it? A. About a week after the 
beginning—about a week after the freight stopped moving. 

(CP 2 for identification shown to Mr. Pearce.) 

Q. (By Mr. Elarbee) Now, Mr. Brown, was that received 
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by you from the Western Union Telegraph Company? 
A. Yes. 


Q. Could you tell me, please, sir, what interline agree- 
ment or through rate agreement—what that is, please, sir? 


A. The Interstate Commerce Act reads that you may 
establish through rates and routes with other carriers; 
and, if a through rate from Augusta, Georgia to Mont- 
gomery, Alabama would be $1.00, vou divide the through 
rate, or prorate it; that is the term used. We take a portion 
of the through rate, and Atlanta-New Orleans would take 
a portion of the through rate. Otherwise, if you have no 
such agreement, if you don’t publish through routes and 
rates, the through rates do not apply. 


Q. And what is any other kind of rate that applies? 
A. Yes; you would have a combination of local rates; a 
local rate from Augusta, Georgia to Atlanta, and a local 
rate from Atlanta, Georgia to Montgomery, Alabama. 


Q. And which is the more expensive? A. The combina- 
tion of local rates. 


Q. Now, Mr. Brown, as a result of your telephone con- 
versation with Mr. Johnson and the receipt of this tele- 
gram, do you know whether or not the company took any 
action with reference to sending freight over to Atlanta- 
New Orleans Motor Express after that—whether or not 
Brown did? A. We did not, with the exception of two 
intrastate shipments moving wholly within the State of 
Georgia. 


1% 
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Q. Were they moved, to your knowledge; or do you 
know? A. They were not moved when they first went 
there. They were sent over, and the freight came back. I 
phoned the Georgia Public Service Commission. 

Q. And was it moved thereafter? A. It was moved after 
that: but it took 9 days to go a hundred miles. 

Q. Now, Mr. Brown— 

Trial Examiner: Now where was this freight? 

The Witness: I beg your pardon? 

Trial Examiner: Where was it moved from? 

The Witness: We originated it in Athens, Georgia; and 
it went to Toccoa, Georgia, I believe. T-0-c-c-0-a. 

Trial Examiner: Yes; I know where Toccoa is. 

Q. (By Mr. Elarbee) Was this shipped through Atlanta- 
Asheville finally, or Atlanta-New Orleans? A. Well, At- 


lanta-Asheville is operated at the moment, or was, by 
Atlanta-New Orleans. 


Q. And is that the route the freight finally took? A. Yes. 
Q. Through that carrier? A. Yes. 
Q. Now, Mr. Brown, there has been some testimony here 


this morning of difficulties that were encountered, or events 
with reference to Brown freight at Gordons Transports, 
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Inc. Were you familiar with the fact at the time that these 
were happening, these instances did happen? A. Yes. 

Q. As a result of that, did you make any effort to con- 
tact any officer or person in authority with Gordons Trans- 
ports, Ine? A. Yes; I phoned Mr. Gordon, the President 
of Gordons Transports, in Memphis, Tennessee, and ad- 
vised him of it. 

Q. What did you say to him, Mr. Brown? A. I told him 
that we were offering them freight and that, in my opinion, 
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they were in direct violation of the Landrum-Griffin Act 
on a secondary boycott, and advised him to have his people 
move the freight, or to at least contact his attorney. 

Q. What response did he make? A. He said they were 
unable to move it. 

Mr. Pearce: If Your Honor please, I make the same 
objection. 

Trial Examiner: The same objection, I take it? 

Mr. Pearce: Yes. 

Trial Examiner: I will make a limited ruling on it. 


Mr. Pearce: All right, sir. 

Q. (By Mr. Elarbee) After this telephone conversation 
with him, do you remember whether or not any further 
freight was tendered to Gordons by Brown? A. I am not 
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sure whether we tendered him the same shipment again the 
day after, or whether we had already offered it twice to 
him. 

Q. In any event, did you thereafter make a decision as to 
attempts by you to use Gordons Transports in the handling 
of freight? A. Yes. There was no point in offering them 
any more, if they couldn’t move what we had already 
offered them. 

Q. Did you offer them any more? A. We did not. 

Q. Mr. Brown, during the course of a week or ten days, 
or two weeks, following February 1st, did any information 
come to your attention about Brown freight at the Hoover 
terminal here in Atlanta? <A. It did. 

Q. As a result of that information, what did you do? 
A. Tasked Mr. Schumacher— 

Q. Who is Mr. Schumacher? A. District Director of the 
Interstate Commerce Commission—to call on the Terminal 
Manager of Hoover Motor Express with me. 
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Q. With you? A. Yes; with me. 
Q. Did you go out to the terminal? A. We did. 
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Q. Did Mr. Schumacher go with you? A. Yes. 

Q. What did you do when you got out there, Mr. Brown? 
A. We asked for Mr. Furst, who was the Terminal Man- 
ager, and awaited his return. And then we asked Mr. 
Furst for the freight bills covering all the freight that 
Brown had given to Hoover since on and after the first day 
of February. 

Q. Did he get those bills for you? A. He got the bills 
and brought them in. And Mr. Schumacher in turn made a 
record of each one. 

Q. Do you remember any of the particular shipments, or 
what was involved in any of that freight? A. not specifi- 
cally. The only thing I remember, there was quite a bit of 


Valentine’s Day candy in it, and it was already past 
Valentine’s. 


Q. What did you then do after he gave you the bills of 
the freight that was still there? A. I told him that we 
wanted to send over and get the freight moving; that we 
didn’t want it to stay there any longer. 

Q. Did you thereafter send trucks over to pick it up? 
A. We did. There were also some intravenous solutions for 
several hospitals involved. And there was another man that 
made the call with us, too; the Traffic Manager of Hospital 
Liquids at Milledgeville, Georgia. 

Q. Were those intravenous liquids still there? A. They 
were still there. 
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Q. After you picked up this freight, Mr. Brown, did 
your company attempt to ship any other freight with 
Hoover Motor Lines, until March 22nd or about that date? 
A. We did not. 


Q. Now, Mr. Brown, I want you to tell the Trial Ex- 
aminer if during this period between February 1st and 
March 22nd you have had any occasion to search for freight 
that has been waylaid or lost? A. Yes. We had a customer 
in Athens, Georgia, that moves all their freight by us. We 
transferred some going to Dublin, Georgia, to Ryder. 17 
days after that, this customer told us that he couldn’t get 
any sense out of it, and asked us to send a man to Dublin, 
Georgia to try to trace it for him. We did, and found the 
freight with one of the railroads, without bills. Ryder had 
given it to the railroad in Atlanta. The freight bills were 
lost. 

On another occasion we had a customer tracing— 


Mr. Pearce: If Your Honor please, before we go into the 
other, I want to enter an objection and a motion to strike 
that last testimony about hunting some goods and finding 
them in Dublin, and finding them on a railroad, as having 
not been shown by evidence to be connected at all with any 
issues in this case. 

Trial Examiner: Well, that’s what we are waiting for; to 
be connected up, I guess. 
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Mr. Pearce: He was about to move to another incident, 
without connecting it up. So I move to strike it. 

Q. (By Mr. Elarbee) How was this freight—how did it 
get down to Dublin with this railroad, Mr. Brown? A. 
Brown Transport brought it to Atlanta and transferred it 
to Ryder; and, after tracing on it for this 17 days and 
locating it, Ryder said they couldn’t move it out of Atlanta, 
and they reshipped it by rail. 

Mr. Pearce: If Your Honor please, I move to strike as 
hearsay, what Ryder told him. 


Tria] Examiner: I am not so sure. 
Mr. Elarbee: If Your Honor please, there has been testi- 
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mony in the record already that Ryder was piggy-backing 
this freight. 

Trial Examiner: Yes. 

Mr. Elarbee: I think we are entitled to show what the 
effect of this was, and whether or not it was the actual 
handling of freight as contemplated by the statute in this 
case. I think the Charging Party here, who has suffered 
probably more than anyone else, is entitled to put in this 
record what has happened to its business and its freight in 
connection with these devious means that were being used 
to handle his freight. 


Trial Examiner: You will have to connect it up. Now, 
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as I get this, this freight of an Athens customer of Brown 
was found 17 days later at Dublin. 
Mr. Elarbee: Yes, sir. 


Trial Examiner: It has been left at Dublin by a Ryder 
truck? 


Q. (By Mr. Elarbee) Did Brown route the freight through 
Ryder? A. At Atlanta; yes. 

Q. And turn it over to Ryder? <A. Yes. 

Q. And there after it was found on a railroad car down in 
Dublin, Georgia? A. Yes. 

Mr. Pearce: Your Honor, he is leading his witness ter- 
rifically now. He’s got him on direct. 

Mr. Elarbee: I am trying to save a little time, Mr. Pearce. 

Trial Examiner: It is sort of a summary. 

You say that when that freight was located at Dublin; 
who located the freight at Dublin? 

The Witness: One of our employees. We sent him to 
Dublin to try to locate the merchandise for the customer, 
because they had no more of the same to ship at the moment. 

Mr. Pearce: If Your Honor please, I will have to amplify 
my motion now on the basis that apparently Mr. Brown 
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didn’t go to do this, himself, at all. Now he has just said 
that one of his employees went to Dublin. Now, if Your 
Honor please, I think— 

Trial Examiner: We can’t ask every question at once, 
Mr. Pearce. I assume the employee had authority. Let’s 
find out. 

Mr. Pearce: Whether or not he had the authority, he is 
the one who knows whether he found it. 

Mr. Elarbee: If Your Honor please— 

Trial Examiner: Don’t argue the point, please. Just find 
out who sent this employee of Brown there. 

Q. (By Mr. Elarbee) Who sent him, Mr. Brown? A. I 
sent him, our Athens terminal manager. 

Q. Did he report back to you? <A. He did. 

Q. All right. Now I believe you started to testify about 
some other incident. 

Trial Examiner: Let’s not leave this one just yet, Mr. 
Elarbee, for a moment, if you will, please. This Athens 
freight carrier by Ryder was located at Dublin? 

Mr. Elarbee: Yes, sir. 

Trial Examiner: Mr. Brown said “without bills,” what 
does that mean? 

Q. (By Mr. Elarbee) What does that mean, Mr. Brown? 

A. Mr. Examiner— 
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Trial Examiner: Found it at the railroad station. 

The Witness: Brown Transport turned the freight over 
to Ryder. When we started tracing it and asked Ryder to 
give us proof of delivery, they then told us that they had 
reshipped it by rail from Atlanta, and told us what rail- 
road. 

We had our tracing people call the railroad in Dublin, 
call the railroad in Macon, call the railroad in Atlanta, try- 
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ing to locate it, and could not. And finally one of the people 
in Dublin said they had some lawn mowers there. They 
didn’t know where they came from. That was when I sent 
my Terminal Manager in Athens, who had originated the 
shipment in Athens terminal, to Dublin to try to identify 
the freight; and, with proof of ownership, to try to get it 
to the ultimate customer. And the railroad agent stated 
that somewhere in transit the freight had become separated 
from the freight bill. 
Trial Examiner: I see. 


Q. (By Mr. Elarbee) Mr. Brown, there was testimony 
in the case this morning, I believe, the gentleman testifying 
from Central Truck Lines, about an incident involving some 
Anaconda Wire shipment at Central that was delayed over 
there, and that thereafter they no longer received any 
Anaconda shipmer‘s from Brown. Could you tell us why 
they did not receive any further Anaconda shipments from 
Brown? .A. Central had promised us next day delivery 
on this wire into North Florida; and, eight days after it was 
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shipped, Anaconda started tracing it. And when they 
finally found out where it was— 


Mr. Pearce: If Your Honor please, I’ve got to object to 
this. He is telling us now that Anaconda started tracing 
it, and that they finally found out where it was. This could 
not possibly have been within this witness’s knowledge, 
and this is a further example of pure hearsay. 

Mr. Elarbee: If Your Honor please, this is background 
leading up to what this witness does know as to the reason 
why Brown did not give them any further Anaconda ship- 
ments. 

Trial Examiner: All right. We know— 


Mr. Pearce: In addition to being hearsay, it doesn’t 
appear to be relevant. 
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Mr. Elarbee: I will withdraw the question. 

Trial Examiner: You were here, Mr. Brown; you heard 
Mr. Durham testify? 

The Witness: Yes, sir. 

Trial Examiner: The Anaconda wire, or whatever the 
material was, was signed in by Central by a supervisor, as 
being delivered by Brown. And then, I don’t know what 
happened to it. There was a chalk ring around; it was 
marked “Scab” and sat there for a couple of days. 

Mr. Elarbee: It was testified, it was delayed. 

Trial Examiner: So now the question is whether or not 
Brown Transport received any more Anaconda business? 
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Mr. Elarbee: That’s right; that’s what I’m getting to. 

Q. (By Mr. Elarbee) Did you? A. No. 

Mr. Elarbee: All right. That’s all I wanted to ask him. 

Q. (By Mr. Elarbee) Mr. Brown, this Charging Party’s 
Exhibit 2 purports to be a wire cancelling your niterchange 
agreement between Atlanta-New Orleans and Atlanta-Nash- 
ville Motor Express, and Brown. Now did you ever receive 
any further communication in which this was reinstated? 
A. Yes, in the latter part of March. 

Q. That you got your interchange back? A. Yes. 

Q. Working agreement? A. Yes. 


Q. Did you ever go back to shipping freight through 
Atlanta-New Orleans? A. Oh; yes. 


Q. Approximately when did you do that; do you remem- 
ber? A. The latter part of March. 


Q. Was that true with Hoover, also? A. Yes. 
Q. And Gordons? A. Yes. 
Mr. Elarbee: I have no further questions. 


Just one moment. I would like to offer Charging Party’s 
Exhibit 2. 


Mr. Pearce: I object to it on the grounds that it does 
not appear to be relevant to any issue in this case. 


Trial Examiner: I will take the exhibit over objection 
of counsel. 


(The document heretofore marked Charging Party’s Ex- 
hibit No. 2 for identification was received in evidence.) 


Mr. Thompson: Was that received? 

Trial Examiner: It was received over objection of the 
counsel for Respondent. 

Mr. Thompson: Was Charging Party’s Exhibit 1 re- 
ceived into evidence? 

Trial Examiner: I think it was. 

The Reporter: It was. 

Trial Examiner: Do you eare to inquire, Mr. Thompson? 

Mr. Thompson: No questions. 

Mr. Pearce: May we have just about three minutes? 

Trial Examiner: Very well; five minutes. 

(Short recess.) 

Trial Examiner: Whenever you are ready, Mr. Pearce. 

Cross-Examination 

Q. (By Mr. Pearce) Mr. Brown, I believe you do not 
normally do business with Custom Cartage Company, do 
you? <A. Mr. Pearce, I am not certain of that. 


Q. You can’t answer that question? A. No. 
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Q. Do you normally do business with Parts Convoy Cor- 
poration? A. I can’t answer that. 


Q. Do you normally do business with Akers Motor Lines? 
A. Yes. 


Q. Do you have an interline agreement with them? A. 
Yes. 


193 


Q. Did you have throughout February and March of 
this year? A. I had an agreement; yes. 


Q. In order to save time, I am going to just ask you if 
that same thing is true of the rest of these lines J will read, 
and you can answer Yes; or, if I hit one that it isn’t true, 
you can tell me. 

Mr. Elarbee: Before you ask the question now, the 
answer, Yes, is to which question, Mr. Pearce? 

Mr. Pearce: The question: Does he normally do business 
and have an interline agreement, and was that true in 
February and March of this year? 

Mr. Elarbee: All three of those questions in one? 

Mr. Pearce: Yes. If I’m wrong, you can stop me—or if 
there is a better way to do it. 

Q. (By Mr. Pearce) Do you have in your hand a list 
of the Respondents; is that what vou have? A. Yes. 


Q. We might save time if you would look at that and 
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tell, as to all of the Respondents except the two I mentioned, 
which are Custom Cartage— 

Mr. Cohen: Pardon, Your Honor. They are not Respon- 
dents. 

Trial Examiner: No. Let’s get this straight now. 

Mr. Thompson: I wish you would. I’ve been trying for 
three days! 

Trial Examiner: You just give me a chance. 


The motor carriers named as “Parties to the Contract” 
do not stand in the same position as the Charging Party, 
the General Counsel, or the Respondents. However, they 
are parties to this proceeding. They are not intervenors, 
but they are here in the sense that they have every right 
in the world to assert their position, to examine and cross- 
examine witnesses, and participate as a party. They are 
here as independent parties, not affiliated or in adjunct 
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with any other party to the proceeding. They are separate 
and independent to all parties in the proceeding. 

Mr. Thompson: Thank you, sir. 

Mr. Pearce: It was just my time to say that, wasn’t it? 

Trial Examiner: Mr. Thompson has been worried for 
some time as to what he’s doing over there. 

Q. (By Mr. Pearce) You do have in your hand, then, a 
list of the motor carriers who are named as parties to the 
contract in this proceeding? A. Yes. 
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Q. And I asked you to consider the carriers, Custom 
Cartage and Parts Convoy Corporation, excepted from my 
question, since, at least to my understanding, you don’t do 
business with them, and you say you don’t know whether 
you do or not. But as to the rest of them, would you answer 
these questions: First of all, do you normally do business 
with them? A. Yes. 


Q. Do you have an interline contract with them? A. We 
do. 


Q. And did you have during February and March of this 
year? A. Yes. 

Mr. Elarbee: Is Atlanta-New Orleans included in that 
list? 

Trial Examiner: Yes. 

Mr. Pearce: I will agree that Atlanta-New Orleans, as 
to which he has just testified. To get it straight, we will 
except Atlanta-New Orleans from the question because you 
have already testified in detail about them. 

Now I just wanted to mention one or two other things to 
be sure I have it straight now. 

Q. (By Mr. Pearce) I don’t believe you went to Dublin 
to hunt for these lawn mowers, yourself; did you? A. No. 

Q. So you didn’t see them up there, and you don’t know 
of your own knowledge whether they were there, with or 
without bill; do you? A. I didn’t see them. 
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Q. Now you say that you and Mr. Schumacher went out 
to Hoover at some time? A. Right. 


Q. Could you fix that date forme? A. No. All I can say 
is: I know it was after Valentine’s because I especially 
noticed that the Valentine’s date was past due. 


Mr. Pearce: I see. That’s all, sir. Thank you. 
Trial Examiner: You are excused. 
(Witness excused.) 


Mr. Elarbee: At this time, Mr. Examiner, I ask for a 
recess until 9:30 in the morning. 


Trial Examiner: Very well; 9:30 tomorrow morning. 


(Whereupon, at 3:00 o’clock, p.m., the hearing was re- 
cessed until 9:30 o’clock, a.m., Friday, May 5, 1961.) 
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Trial Examiner: Continue with your case, Mr. Elarbee. 
Mr. Elarbee: Mr. Creasman, will you come take the stand, 
please, sir? 


EDWIN KENSELL CREASMAN 


a witness called by and on behalf of the Charging Party, 
being first duly sworn, was examined and testified as fol- 
lows: 

Direct Examination 


Q. (By Mr. Elarbee) Mr. Creasman, will you give your 
full name to the court reporter, please, sir? A. Edwin 
Kensell Creasman. 

Q. What is your home address, Mr. Creasman? A. 2393 
Ously Court, Decatur, Georgia. 

Q. Where are you employed? A. The Mason and Dixon 
Lines, Atlanta, Georgia. 
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Q. In what capacity? A. Assistant Terminal Manager 
of the Atlanta terminal. 


Mr. Pearce: What was the company? 
The Witness: The Mason and Dixon Lines. 


Q. (By Mr. Elarbee) How long have you been employed 
by Mason and Dixon Lines as Assistant Terminal Manager, 
Mr. Creasman? A. Approximately three years as Assist- 
ant Terminal Manager. 

Q. Were you Assistant Terminal Manager for this com- 
pany during the month of February, 1961? A. Yes, sir. 
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Q. Mr. Creasman, directing your attention to about the 
date of February 15, 1961, I will ask you if there was any 
occasion that you were involved with a load of Brown 
freight of Brown Transport Company? A. Yes, sir. I 
had two units that were loaded; one to Bristol, Tennessee, 
and one to Kingsport, Tennessee, that had Brown freight 
on these particular units. 


Q. Now when you say “nit,” are you speaking of a 
trailer? A. Over-the-road trailer; yes, sir. 


Q. And where were these units located? A. They were 
loaded and located at my dock, sir. 

Q. At your dock? A. Yes. 

Q. That’s here in Atlanta, Georgia? A. Yes, sir. 

Q. All right, sir. Now will you tell us what happened to 
those units? A. When those units were loaded and ready 
for over-the-road dispatch, I called the two drivers who 
were due to pull these loads, and they refused to pull them. 

Q. All right. Now when you say you called the two 
drivers: who were these drivers, Mr. Creasman? <A. That 
was Mr. Ralph Standifer, who was due to pull the Bristol 
load, and Mr. Harvey Marshall, who was due to pull the 
Kingsport load. 
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Q. All right, sir. You say they refused to pull them. Did 
you actually talk with these men, yourself? A. Yes, sir. 


° ° * * * Sa * 
407 
Q. And did you report this to Mr. Williams? A. Yes, 


* e e e . 
Cross-Examination 

Q. (By Mr. Pearce) Now let’s see, would you tell us 
approximately how many people are employed at your 
Atlanta terminal, or were employed during the period of 
time in question? How many people are normally em- 
ployed, or were normally employed at your Atlanta termi- 
nal? A. You mean all the people that are employed, sir? 

Q. Yes. Just give me an estimate. A. Approximately 
110 people. 

Q. 110? A. Yes, sir. 

Q. Now would you break down these people into cate- 
gories as to what they did; how many dockmen, drivers, 
checkers, and so forth? A. We had 72 drivers and check- 
ers, Sir. 

Q. Sir. A. 72 drivers and checkers. 

Q. Now you use that word as though they were inter- 
changeable. Do they interchange duties; drive some, and 
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check some, too? A. Oh, yes. 

Q. Are these city drivers, or over-the-road? A. These 
are local people. 

Q. And you had 72 people who drove, or checked, or did 
both, or either? A. In a 24-hour period we do, sir. 

Q. Yes, sir. Now what other personnel did you have there 
besides the 72 driver-checkers? 
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Trial Examiner: I’m not clear, Mr. Pearce. May I inter- 
pose: Did the 72 driver-checkers include over-the-road 
drivers? 

Mr. Pearce: No, sir. They are persons, as I understand 
it—and correct me if I’m wrong—they are people who can 
either drive for city pickup, or can check? 

The Witness: That’s right, sir; but at that time of the 
night we do not have 72 people there. We have approxi- 
mately 18 or 20 people on duty, that can perform those 
duties at that particular time. 

Q. (By Mr. Pearce) On that particular shift, you spoke 
of 18 to 20 of those people? A. Yes, sir. 

Q. All right, sir. How many supervisors do you have? 
A. Are you talking about all the supervisors, or the super- 
visors on duty at that time, sir? 
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Q. Well, let’s first get all of them; and then we will see 
who was on duty. A. We have five foremen, two city dis- 
patchers 

Q. Two what? A. Two city dispatchers, and a ware- 
house superintendent. 

Q. One warehouse superintendent? A. Yes, sir. 

Q. Now do you know which of those were on that night? 
I don’t mean their names, but how many of those were on 
duty; how many foremen, for example? A. That were on 
duty that night, sir? 

Q. Yes, sir. A. Two foremen. 

Q. Twoforemen. A. And myself, sir. 

Q. How about the dispatchers? A. No, sir: there were 
none on duty. 

Q. The superintendent wasn’t? A. No, sir. 

Q. Now what other type of personnel do you have there 
besides the people you have already named or described? 
A. At that particular time of the night, sir? 
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Q. Well, first just tell me who you have, and then we 
will see if they were on duty. You have said 110 people, 
and so far you have accounted for—— 
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Trial Examiner: 72 plus 5, plus 2, plus 1. 

The Witness: Well, you have your office people. I was 
counting the total number of people. You have your office 
and sales people, which were not there at that time of the 
night, sir. 

Q. (By Mr. Pearce) In other words, you have told me all 
of the freight handling people? A. Yes, sir. The freight 
handling people are the 72 people that I gave you, sir. 


° . * * * 


Q. Did you call any of your other over-the-road drivers 
that night, or make any attempt to communicate with any 
of the other over-the-road drivers, other than Standifer and 
Marshall? A. I didn’t have no more to call, sir. They were 
the last two men to go out. 

Q. Well, on your dispatch board, didn’t you have other 
persons who were on the board? A. Not at that particular 
time; no, sir. 

Q. What do you mean, not at that particular time, if 
they were on the board? A. They were already gone, sir. 
They had already departed from Atlanta. 

Q. Did you have any extras on the board? A. No, sir. 

Q. Did you make any effort to get hold of any other 
persons who might drive these vehicles? A. Ihave no such 
authority, sir. 

Q. What actually did youdo? A. I just called these two 
gentlemen for these two loads, and clocked their trip report 
when they were ready to go. I said, “Gentlemen, your loads 
are ready.” 
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They said, “I’m sorry; I can’t pull them.” 

Q. I mean, what did you do then? A. I was in contact 
with Mr. Williams; and, when Mr. Standifer and Mr. Mar- 
shall informed me that they couldn’t pull them, they went 
home, and I went home—and that was it. 


Q. In other words, you just told Williams and you left? 
A. Yes. 


Q. Well, then do you know whether or not that freight 
went out? <A. No, sir; I do not, sir. 


Q. You don’t know that it didn’t go out? A. Sir? I left 
town the next morning. I do not; no, sir. 


Q. So my understanding is that you have no knowledge 
at all, after you called Mr. Williams and told him these two 
men wouldn’t carry the freight; and you went home, and 
subsequently left town, and you have no idea whether this 
freight went out or not; amI correct? <A. It was reported 
it went out, but I don’t know that it went out. 


Q. It was reported that it went out. Well, now how did 
it go out, according to the report? A. It was reported to 
me when I came back that the freight went out, but I did 
not know that it went out. 


* * * 


Q. And as far as you know, no other over-the-road 
drivers, or no drivers of any sort, or no other personnel 
were called on that night of February 15th in an effort to 
get them to haul this load, as far as you know? A. Not on 
the night of February 15th, as far as I know. We all went 
home together at the same time, sir. 


Q. Now actually, when you called Mr. Williams, he was 
your superior, wasn’t he? A. Yes, sir. 
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Q. And you sort of turned the problem over to him, did 
you not? A. I beg your pardon, sir? 

Q. I say, you sort of left the problem with him, didn’t 
you? <A. Yes, sir. When I went home, I had informed Mr. 
Williams what had transpired. 

Q. And you do not know what he did? A. No, sir. I 
wasn’t here, 
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Q. (By Mr. Pearce) During the ten hours you had been 
on duty prior to this incident, did there come to your at- 
tention any abnormality or any problem in connection with 
receiving and loading this freight of Brown Transport 
Company? A. Not to my personal attention; no, sir. 

Q. As far as you know, it came in in the usual course of 
business and got loaded on these two trailers? .A. As far 
as I know; yes, sir. 
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DONALD C. FULTON 


a witness called by and on behalf of the Charging Party, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
Q. (By Mr. Elarbee) Mr. Fulton, would you give your 
name to the court reporter, please, sir? A. Donald C. 
Fulton. 
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Q. Your home address? A. 208 Shelnutt Drive, Forest 
Park, Georgia. 


Q. Where do you work, Mr. Fulton? A. Mason and 
Dixon Lines. 
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Q. In what capacity? A. Warehouse foreman. 

Q. How long have you been working for Mason and 
Dixon Lines, Mr. Fulton? A. I’ve been working for Mason 
and Dixon since October 8, 1956. 

Q. And how long have you been warehouse foreman? 
A. About a year. 


Q. Were you warehouse foreman during the month of 
February, 1961? A. Yes, sir. 

Q. Mr. Fulton, directing your attention to the first two 
weeks of February, 1961, did you ever have an occasion to 
ask any employees of Mason and Dixon Freight Lines to 
handle some Brown freight? A. On one occasion, sir. 

Q. To the best of your recollection, when did this occur? 
A. I can’t recall the specific date. 

Q. Approximately, as best you recollect. A. It was in 


the period between the 1st and 15th; I don’t have any idea 
what date. 


Q. Between the Ist and 15th of February? A. Yes, sir. 
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Q. 1961? A. Yes, sir. 


Q. Now, Mr. Fulton, tell us, please, sir, what happened 
on that occasion? A. Hudson Hauling brought a shipment 
to the dock for us, and they started unloading it; and I took 
a bill and asked the checker—Mr. Cockrell, Mr. Womack 
and Mr. Graham. 


Q. Now start with Mr. Cockrell first. When you asked 
Mr. Cockrell, what did he say? A. He just refused to 
check it. He said, “I can’t check it.” 

Mr. Pearce: I didn’t hear that. 

The Witness: He just refused to check it. 

Q. (By Mr. Elarbee) Now did you ask anybody else? 
A. Yes, sir. I asked Mr. Graham and he refused, and Mr. 
Womack refused. 
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Q. Now what did Mr. Graham say to you when you asked 
him to check? A. I don’t know his exact words. He just 
refused to check. 

Q. And did Mr. Womack do the same thing? <A. Yes, 
sir. 

Q. Was this during the daylight hours, or at nighttime, 
Mr. Fulton? A. It was somewhere in the vicinity from 
1:00 p.m. until 2:30, I would say. 
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Q. Inthe afternoon? <A. Yes, sir. 

Q. All right, sir. Did vou ask any of the other employees 
that you recollect on that occasion, to check this freight? 
A. No, sir. 


* * 


Cross-Examination 
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Q. All right. Now this particular shipment you checked, 
yourself; didn’t you? A. Yes, sir. 

Q. You checked it and put it on carts and floats, I believe 
you said? A. I checked it. I didn’t put it anywhere. 

Q. Well, how did it get on the carts and floats? A. The 
driver for Hudson Hauling put it on the floats and put it 
on the floor. 


Q. In other words, the Hudson man did the physical job 
of transferring it? A. And I counted it and checked it. 
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Q. You counted it and checked it in? A. That’s all. 
Q. Then, what did you do with it? A. I didn’t do any- 
thing with it. 
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Q. In other words, that was what you were supposed to 
do when you checked it, was to get it on those carts and 
floats, and get it checked; that was your job? A. That’s 
right. 

Q. And you did that job? A. That’s right. 

Q. Now do you know what happened to it? A. No, sir. 

Q. As far as you know, it went on out in the normal 
course of business; didn’t it? A. As far as I know. 
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JAMES E. HUDSON 


a witness called by and on behalf of the Charging Party, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
Q. (By Mr. Elarbee) Mr. Hudson, will you give your full 
name to the court reporter, please, sir? A. James E. 
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Hudson. 

Q. Where do you live, Mr. Hudson? <A. 169 Watson 
Circle, S.E. 

Q. Where are you employed? A. Wilson Truck Com- 
pany. 

Q. In what capacity are you employed, sir? A. Dock 
foreman. 

Q. How long have you been working for Wilson Truck 
Company, Mr. Hudson? <A. A little over two years. 

Q. How long have you been dock foreman? A. A little 
over two years. 

Q. Were you dock foreman and employed by Wilson 
Truck Company during the month of February, 1961? A. 
Yes, sir. 

Q. Mr. Hudson, during the month of February, 1961, did 
you ever have any occasion to ask employees of Wilson 


205 


Truck Company to handle any Brown freight? A. Yes, sir. 

Q. Would you tell us what you did and what happened, 
please, sir? A. Well, Mr. Smith and Mr. Patterson gave 
me a sheet and told me to go around and find out from the 
men if they would handle Brown freight. I took the sheet 
around and asked all my men if they would handle it, and 
they said they wouldn’t. 
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Mr. Pearce: Your Honor, I object to that on the ground 
that it’s too general and a conclusion. 

Mr. Elarbee: I will make it specific. 

Trial Examiner: Just a minute. 

Q. (By Trial Examiner) What was it you took around, 
Mr. Hudson? A. Sir? 

Q. You said you took something around; was it a sheet? 
A. Yes; just a yellow sheet, like that (indicating). 

Q. (By Mr. Elarbee) Can you remember the names of 
any of the employees you asked to handle the freight? A. 
Yes, sir. Henry Smith, Bill Faulkner, Earl Barner, Tommy 
Brooks, John Anthony, Crusell 

Mr. Pearce: What was the last one? 

The Witness: Crusell. 

Q. (By Mr. Elarbee) What about Ralph Story? A. Mr. 
Ralph Story, Johnny Deaton. 

Q. What about Arthur Guthrie? A. Sir? 

Q. What about Arthur Guthrie, did you ask him? A. 
Yes—Archie Guthrie. 

Q. Can you remember any others? I'll put it this way, 
Mr. Hudson: Do you think you asked any others? A. 
Plunkett—I don’t know his initials. 

Q. Now all those people that you asked, did you get any 
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of them to handle the Brown freight? <A. Sir? 
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Q. (By Mr. Elarbee) Mr. Hudson, from February 1st 
until the latter part of March, 1961, to your knowledge, 
did you see any of your regular dock and warehouse em- 
ployees handling Brown freight? A. No, sir. 

Q. Did there come a time toward the latter part of March 
when they did handle Brown freight? A. Yes, sir. 

Q. Do you recollect approximately when that was, or was 
there any incident that brought it to vour attention? A. 
No, sir; I don’t. I don't remember the date. I remember 
when they put the letter on the bulletin board and they 
started handling it. 
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Q. When they put the letter on the bulletin board, did 
all the people start handling it immediately? A. Yes, sir. 


* % * * * * * 


Cross-Examination 


Q. (By Mr. Pearce) Now at this time you say you asked 
these people that you’ve named, if they would handle Brown 
freight? A. Yes, sir. 


Q. And I believe you said you did that personally? A. 
Yes. 

Q. Now was this on the occasion of having any particular 
Brown shipment there, ready to be handled; or did you 
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just make a general inquiry? A. No, sir. At the time, 
there wasn’t no Brown freight. 

Q. In other words, at the time you asked these questions, 
there was no Brown freight on the dock to be handled; 
is that correct? A. That’s right. 

Mr. Wells: If the Examiner please, in that connection 
then, it thus appears that this was not any tender of freight, 
but merely was a straw poll of some kind in an attempt to 
put evidence in here by hearsay as to the intentions or 
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attitudes of individual workers; and we would move to 
strike all the testimony as hearsay. 


Now if they want to show that Joe Blow or John Smith, 
a worker, won’t handle the freight, we are deprived of the 
opportunity of cross-examining that gentleman if they are 
allowed to go and just make a straw poll and put the result 
of the straw poll in in evidence. 

Trial Examiner: Well, I understand that Mr. Hudson, 
acting on instructions from Mr. Patterson, attempted to 
find out from the individual men there as to whether or not 
they would handle Brown freight. I think he was acting 
under instructions, and I wouldn’t go so far, Mr. Wells, as 
to say it was a straw poll, or vote, or anything like that. I 
think that Mr. Hudson was simply following instructions 
of his superior. 

As far as your meeting that is concerned, I think you can 
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go into it on cross-examination fully and develop it to see 
what the testimony is worth after cross-examination. 
Mr. Pearce: May I proceed? 
Trial Examiner: Yes. 


Q. (By Mr. Pearce) As I understand then, what you ac- 
tually did, was that vou took a list of names of these 
checkers around and asked them if they would handle 
Brown freight if some came on the dock, or something like 
that; is that what you did? <A. Yes, sir. 


Q. Do you recall just what you did ask them? A. I just 
asked them, would they handle Brown freight. 

Q. I see. And they would say what? A. They said, no, 
they wouldn’t handle it. 

Q. I mean, each one of these? A. They said they didn’t 
want to handle it. 


Q. Didn’t want to? A. Some of them said they didn’t 
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have to handle it, and some of them said they just wouldn’t 
handle it. 


Q. In other words, you got a variety of responses? A. 
Yes. 

. Some said they didn’t want to handle it? A. Yes, sir. 

. And some said they didn’t have to handle it? A. Yes, 
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. And some said they just wouldn’t handle it? A. Yes, 
sir. 


Q 


You don’t, of course, recall which one said which; do 


vou? <A. No, sir, I don’t. 

Q. You just concluded from what they said that there 
was a negative response of some sort? <A. Yes, sir. 

Q. Now did you have any occasion to go ask any of these 
people to handle any shipment that contained Brown freight 


at the time there was Brown freight on the dock? A. Yes, 
sir; I have asked them. 

Q. Sir? A. Yes, sir. 

Q. Now who did you ask, and when? A. When they 
would back up there, I would go down and ask maybe 
Johnny Deaton—I don’t remember just, you know, each 
one of them. I have asked several of them. 

Q. Now give me the occasion. 

Mr. Thompson: Let him finish his answer. 

Mr. Pearce: All right. 

The Witness: It was during the time they was on strike. 
I don’t even remember the date and all, or nothing like that. 

Q. (By Mr. Pearce) Well, leaving the date out, can you 


just describe the incident; what happened? A. They said 
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they wouldn’t handle it. 
Q. Now wait a minute. First, what did you have in the 
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way of Brown freight? A. Sometimes maybe a half a 
pickup load. 

Q. Let’s take an incident, incident by incident. I don’t 
want to be general. Now tell me the first one that you want 
to tell us about; what sort of Brown freight did you have? 
A. The first time I asked them? 

Q. The first time you asked anybody to handle Brown 
freight and there was Brown freight there to be handled. 
A. I imagine it was about six to eight shipments maybe, 
small shipments. 

Q. You don’t remember approximately when that was? 
A. No, sir; I don’t. 

Q. All right, sir. Now was that freight that came in from 
Brown, or was going to Brown? A. It has come in from 
Brown. 

Q. All right, sir. Now where was that freight when you 
first knew about it? A. Where was it at? 

Q. Had it gotten there, or was it on the way, or where? 
A. Yes; it was backed up to the dock, up toward the office. 

Q. When you say backed up in the dock, do you mean it 
was unloaded? A. It was unloaded on floats. We checked 
it and signed for it. 
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Q. Now who checked it? A. I checked some of it, and 
the other dock foreman checked some of it. 

Q. Well, some how or other it all got checked then? A. 
Yes. 


Q. Now on how many different occasions did you ask any 
employee, any regular checker to check it when it was there 
to be checked? A. I guess, after three or four times, we 
just quit, you know—just knew that they wouldn’t sign for 
it. 


Q. Do you remember the first time that it happened? 
A. No, sir; I don’t remember the date. 
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Q. No; but do you remember the incident, do you remem- 
ber the first time you had occasion to ask anybody to check 
this freight? A. No, sir; I don’t remember that. No, sir. 


Q. You don’t remember the first man you asked? A. No, 
sir; I don’t. 

Q. You don’t remember the occasion, where you had oc- 
casion for the first time to ask one of your regular people to 
handle it; you don’t remember that occasion? A. Except 
only I know it was right after they went on strike. 

Q. Well, do you remember that occasion, whenever it 
was? <A. Yes, sir. I remember that. 
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Q. Do you remember who you asked? A. Who did I ask 
to check the freight? 


Q. Yes, sir. A. I asked all of them that I gave you the 
names of. 


Q. Now wait a minute. I believe you testified a while ago 
that you took this list around and asked these people at a 
time when there wasn’t any Brown freight; that’s what you 
said a while ago. A. Oh; you want to know when Brown 
freight was there. 

Q. I want to know if you had any occasion, where there 
was Brown freight to be checked, that you asked one of 
your regular checkers to check it? A. Yes, sir. 

Q. Now when was the first one of those incidents? A. I 
don’t know when the first time was. It was right during the 
time they was on strike. 

Q. Do you remember who you asked that first time? 
A. Yes. 

Q. Who was it? A. I don’t remember the first one I 
asked. I don’t remember, but I can tell you who I asked. 

Q. All right. Who did you ask? A. I asked Bill Faulk- 
ner. 
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Q. Who is this? 
Mr. Elarbee: Bill Faulkner. 
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Q. (By Mr. Pearce) All right, sir. A. I asked Ralph 
Story. 

Q. Wait a minute. Not who you have asked, but this par- 
ticular time, did you ask Faulkner on this first shipment? 

Mr. Elarbee: If Your Honor please, he testified that he 
couldn’t remember which time, but he could tell him who he 
had asked. 

Trial Examiner: Yes. I understand that. 

Mr. Elarbee: I think he ought to be fair to the witness. 

Trial Examiner: Mr. Hudson, what Mr. Pearce would 
like to know, as I understand it, is when, as nearly as you 
can tell us, on what day did you ask any individual checker 
or employee to handle Brown freight during this period 


when Brown freight was there at the dock ready to be han- 
dled and checked. Is that your question, Mr. Pearce? 
Mr. Pearce: Yes, except I was more specific. He said he 
remembered not the date, but he remembered the occasion 
of the first time; and now I have asked him who he asked. 


Trial Examiner: He said Mr. Faulkner, didn’t he. 

Q. (By Mr. Pearce) Did you say Mr. Faulkner? A. Yes, 
sir. 

Q. Now this was the first time Brown freight came after 
what you call the strike? A. No, sir. I couldn’t say that 
was the first time. I don’t remember. 
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Q. You don’t remember the first time at all? A. No. 

Q. You remember there was one time you asked Mr. 
Faulkner? A. Yes, sir. 

Q. All right, sir; and do you remember what Mr. Faulk- 
ner said? A. He said he didn’t want to handle it. 
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Q. Then, who did you ask at that particular time? A. I 
didn’t ask anybody else. 

Q. Nobody else? A. At that particular time; no. 

Q. Now can you switch to another occasion and tell me 
about that in the same way? A. No, sir; I don’t remember, 
you know, just at the time. 

Q. Well, I am just asking you if you can remember any 
other occasion where Brown freight came to the dock and 
you asked some person to handle it. Can you remember 
any other incident, other than this one you have just told 
me? A. No, sir; I don’t. 

Q. As a matter of fact, when you carried this list around, 
that Mr. Patterson had given you, and asked these people 
what they would do— A. Yes, sir. 

Q. (continuing)—and got these answers; you pretty well 
concluded from that that they wouldn’t handle it, didn’t 
vou? <A. Yes, sir. 
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Q. So you didn’t feel like there was any particular point 
in asking them anymore; isn’t that about right? A. Yes, 
sir. 


Q. And what you did then, Mr. Hudson, since you had 
this feeling that the people wouldn’t handle it because of 
this list that you circulated, actually you yourself, or some 
other supervisor checked it in; didn’t you? A. Yes, sir. 


* * * * * * * 
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Q. (By Mr. Pearce) Do you recall, Mr. Hudson, whether 
this incident where you asked Mr. Faulkner: you remember 
that? <A. Sir? 

Q. You remember that incident where you asked—you 
said you asked Mr. Faulkner to handle goods? A. Yes, 
sir. 
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Q. Did that come before, or after, you had taken this 
list around and asked these people generally? A. After 
we circulated that list. 


Q. In other words, you circulated the list? A. Yes, sir. 


Q. And got the answers you have testified to; but, even 
in spite of that, you did ask Faulkner one time if he would 
handle it again? A. Yes. 

Q. I see. But except for the Faulkner incident, isn’t it 
true that since vou had taken this list around and gotten 
these answers, that you assumed that these dock people 
were not going to handle the freight; that’s correct, isn’t 
it?) A. Right. 
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Q. And as a matter of fact, what you did thereafter was 
to handle it through yourself or other supervisors? 
A. Yes, sir. 

Q. And you actually did that, didn’t you? Yes, sir. 

Mr. Pearce: All right, sir. Wait just a minute. 

I think that’s all for this witness. 

Redirect Examination 

Q. (By Mr. Elarbee) Mr. Hudson, you say you handled 
it through yourself or other supervisors. Exactly what do 
you mean by that; what did you do?’ A. Well, the super- 
visors would sign for it, and would push it in the over-hold. 
When there was a trailer up to the dock with Brown freight 
on it, we would load it on that Brown truck. 

Q. What happened to it after that? A. Mr. Patterson 
and Mr. Huntley would take it to the railroad and piggy- 
back it on the railroad. 
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CARL OLIVER WILLIAMS 
a witness called by and on behalf of the Charging Party, 
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being first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination 
Q. (By Mr. Elarbee) Mr. Williams, would you give your 
full name to the court reporter, please, sir? A. Carl Oliver 
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Williams. 

Q. Where do you live, Mr. Williams? A. 2520 Jones- 
boro Road. 

Q. Atlanta? A. Yes, sir. 

Q. Where do you work, Mr. Williams? A. Hudson 
Hauling Company. 

Q. Do you remember when you went to work for Hudson 
Hauling Company? A. February 6, 1961. 

Q. On that day, I’ll ask you whether or not you were 
asked to deliver a load of freight to the terminal of the 
Atlanta-New Orleans Motor Express Company in Atlanta? 

Trial Examiner: Was this February 6, 1961; is that cor- 
rect? 

The Witness: Yes, sir. That’s the day I went to work, 
but I’m not positive that that’s the day that I went to 
Atlanta-New Orleans. 

Q. (By Mr. Alarbee) All right. I will ask you if within 
a short time after you went to work, you were asked to go 
out to Atlanta-New Orleans? A. Yes, sir. 

Q. Did you go out there? A. Yes, sir. 

Q. Did you have a load of freight or a shipment? 
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A. Yes. I had about eight shipments. 

Q. Mr. Williams, tell us, please, sir, what you did and 
what happened when you got out there, from the time you 
got there until the time you left. A. Well, I pulled into the 
yard and I backed my trailer up to the dock, got ont, and 
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I went back and went to the office and had my bills routed. 
The man routed my bills, and he told me; he said, “You'll 
have to get the foreman to check your freight.” And he 
pointed out the foreman to me. So I went out to the fore- 
man and handed him my bills, and told him I wanted to 
get him to check my freight. 

He said, “Well, just take your bills and stand over there 
by your truck.” He said, “I’ll check your freight when I 
get time.” Well, that was approximately 10:30. 

Well, every 30 minutes I called in to the terminal to tell 
them where I was at, that I was still there, and they hadn’t 
even started checking my freight. The dock foreman was 
walking around; he wasn’t doing anything—just walking 
around. 

About 1:30 I was still there, and I hadn’t had any of my 
freight checked. So some fellow comes to me and asked 
me would I move my trailer over a little bit, where he could 
get back to the dock. Well, in the meantime I had loaded 
a float up on these shipments and I had it still sitting on 
my truck. Well, when he asked me to move my truck out, 
I closed my gate, with the float still on my truck, and got 
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down off the dock, and went up, and pulled my truck up. 

Well, when I got down off the dock, somebody opened 
my gate; and, when I pulled out, the float rolled off of my 
truck. Well, I got out and I put the freight back on my 
truck and put the float back on the dock, and closed my gate 
again. So when I got back in my truck to pull out, some- 
body had pulled my pin while I was loading the freight 
back on my truck. 

Q. (By Trial Examiner) Was the gate on the rear of the 
trailer? A. Yes, sir. 

Q. The pin is between the trailer and the tractor? 
A. Yes, sir. 
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Q. Did I understand you to say that the pin was pulled 
while you were back at the gate? <A. Yes, sir. 

Q. (By Mr. Elarbee) What happened then? A. I pulled 
out from under my trailer, and the trailer dropped into 
the yard. Well, I went up to the shop to find out if they had 
a jack I could use to get my trailer back up. And some man 
had come out there that seemed to be in authority, a super- 
visor, or something. He apologized for whoever pulled 
the pin and told me he was sorry it had happened over 
there, and he instructed the dock foreman—the shop fore- 
man to help me get my trailer back up. I got my trailer 
back up and got back under it, and I backed back up to the 
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dock. I called my terminal. That was about 2:30 or 3:00 
o'clock. I called back into the terminal, and they told me 
just to bring it on back. 

Mr. Wells: Just a minute, please. We move to strike the 
witness’s testimony to this point. It is hearsay as to these 
Respondents. Beyond that, it is totally immaterial and 
irrelevant to any action with respect to the contract under 
section 8(e). Conceivably it might have some relevance 
with respect to a charge under some other section of the 
statute; but not, if Your Honor please, with respect to 
Section S(e). And we move to strike it. It is highly preju- 
dicial. 


Mr. Elarbee: If Your Honor please, we are attempting 
to show here— 


Trial Examiner: I know what you are attempting to 
show, Mr. Elarbee. 

Mr. Elarbee: (continue)—that the freight was not han- 
dled; that’s what we are getting at. 

Mr. Wells: Now is he attempting to show that they 
wouldn’t handle it because of the contract, or they wouldn’t 
handle it because of some unidentified and anonymous 
person that pulled the pin? 
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Trial Examiner: I will let Mr. Elarbee answer that. I 
didn’t want to hear any argument while I was cogitating 
over this problem. You go ahead and answer it. What do 
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you mean by this? 

Mr. Elarbee: I think that is the ultimate question you 
are going to have to decide, Mr. Trial Examiner, as to 
why the freight wasn’t handled. I, of course, contend one 
thing: but that is the question before you. 

Trial Examiner: Well, I listened to Mr. Williams. You 
weren’t here, Mr. Wells, I don’t think you were here when 
Mr. Claude Brown testified with respect to this incident. 
Were you here? 

Mr. Wells: Not at that time; no, sir. I am familiar with 
his testimony however. 

Trial Examiner: I was listening to Mr. Williams, having 
in mind Mr. Brown’s testimony yesterday. Now Mr. 
Brown’s testimony, to me, clearly was on the point of the 
interpretation of Section 8(e), as to how far it was going 
here; and I was listening to Mr. Williams’ testimony as of 
now as sort of corroborative of this particular incident that 
happened at Atlanta-New Orleans. I think I'll let it stand. 
I will let it stand, subject to the motion to strike if it does 
appear that it’s immaterial. 

Q. (By Mr. Elarbee) Now, Mr. Williams, approximately 
what time, as best you recollect, did you get there in the 
morning? A. Between 10:00 and 10:30. 

Q. Now during this time did you wait at or near the dock? 
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A. I was on the dock. 
Q. Did you observe the dock foreman during that period 
of time? <A. Yes, sir. 
Mr. Pearce: If Your Honor please, these are leading 
questions. Ask him what he observed. But when he says, 
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“Did you observe him?’’ and that’s putting the words in 
his own witness’s mouth. 

Mr. Elarbee: If Your Honor please, if I asked him what 
he observed, he would say he saw the birds and the trees 
and bees, and everything else. 

Trial Examiner: All right. Let’s go ahead. 

Mr. Pearce: I just respectively ask that the continuation 
of leading questions be stopped. 

Trial Examiner: Well, all right. 

Q. (By Mr. Elarbee) Mr. Williams, did you see him at 
times when he did not appear to be working, to you? A. 
Yes, sir; he wasn’t. He would come walking by my truck. 
He even come over there and talked to me a couple of times. 
I mean, I don’t remember what we talked about; but he 
would come up there and talk. Then he would walk off, and 
go take a break. 

Q. Did you ask him on more than one occasion during 
that time as to when he could check your freight? A. Yes. 
He said he would get to me when he could. 
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Q. And by 2:00 0’clock, or 1:30, or whenever it was, when 
you had your difficulty with your trailer, had he checked 
your freight by then? A. No, sir. He made no effort. 

Q. Did he ever check your freight? A. No, sir. 

Q. And after you called your terminal, then you took 
that load of freight back to your terminal? A. Yes, sir. 

Mr. Pearce: Your Honor, if that isn’t a leading question, 
I’ve never heard one. 

Mr. Elarbee: All right. I am leading him a little. 

Mr. Pearce: He has been leading his witnesses for two 
days. He said yesterday it was to save time. Now that 
obviously isn’t going to be true, and I am going to object 
to it until it’s stopped. 

Trial Examiner: Mr. Pearce, I learned long ago to not 
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give too much attention to the testimony of counsel in the 
form of leading questions. Now it’s difficult at times to 
know when counsel is just attempting to expedite the pro- 
ceedings by the use of preliminary questions. I thoroughly 
agree with you that Mr. Elarbee’s last question was leading. 
There is no question about it. 

Q. (By Mr. Elarbee) What did you do after you called 
your terminal? 
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Mr. Pearce: Wait a minute. I want the Examiner to 
finish his ruling, please. 

Mr. Elarbee: I withdraw the question. 

Q. (By Mr. Elarbee) What did you do after you called 
your terminal, Mr. Williams? <A. I took the freight back 
to the dock, as I was instructed to. 

Mr. Elarbee: All right. Thank you. 

Mr. Thompson: I would like to ask just one question. 

Q. (By Mr. Thompson) You said you took it back to 
your dock. Do you mean the Brown dock? A. Yes, sir. 


s . . * * * * * 
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Cc. T. PATTERSON 
a witness called by and on behalf of the Charging Party, 
being first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination 

Q. (By Mr. Elarbee) Mr. Patterson, would you state 
your name for the court reporter, please, sir? A. C. T. 
Patterson. 

Q. Where do you live, Mr. Patterson? A. 72 Pryor 
Street. 

Q. Where are you employed? A. Hudson Hauling Com- 
pany. 
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Q. How long have you been working for Hudson, Mr. 
Patterson? A. Since about February 1, 1961. 

Q. In what capacity? A. City truck driver. 

Q. Mr. Patterson, directing your attention to shortly 
after you went to work for Hudson Hauling Company, did 
you have occasion to go to the terminal of Pike Transfer 
Company in Atlanta, Georgia with a load of freight or a 
shipment? 

Trial Examiner: To go where, Mr. Elarbee? 
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Mr. Elarbee: Pike, P-i-k-e. 

The Witness: Pike Transfer, 

Q. (By Mr. Elarbee) Did you, sir? A. Yes: I went over 
there, and T had one shipment for them, going to Newnan, 
Georgia. 

Q. Approximately when did this oceur, as best you re- 
member, Mr. Patterson? A. Well, I can’t recall the exact 
date. 

Q. Approximately how long had you been working at 
Hudson; very long, or approximately how long had you 
been there? A. Well, I would say a few weeks, but I don’t 
know exactly. I think that happened in March. 

Q. Would you tell us what you did when you got out 
there and exactly what happened, please, sir? A. Well, 
I pulled up on the far side of the dock over there, where 
they load the trailers out, and started to back up to the 
dock. And the checker on the dock, Matt McKenzie, come 
out there to the dock and told me not to back up to the 
dock, because he wasn’t going to receive no freight, and 
didn’t want me to back up to the dock. 


So I left there and went to Barnes Freight Lines, and 
called the terminal. 


Q. Now when you say you called the terminal, who did 
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you call; which terminal? A. I called back over to Hud- 
son Hauling. 
460 


Q. All right. After you called, what did you do then? 
A. Well, they instructed me— 

Q. That’s all right what they instructed you to do. What 
did you do after you called, Mr. Patterson? A. Well, I 
had a shipment for Barnes, too. I put that off. 

Q. Then what did you do? A. I called back to the ter- 
minal, and they told me to go back— 

Mr. Wells: I object to what they told him. 

Q. (By Mr. Elarbee) After you called the second time, 
where did you go then? <A. I went back to Pike. 

Q. All right, sir. Now tell us what you did when you 
got back over to Pike. A. I got back over to Pike, and I 
took my bills in to Mr. Ed Lee MeLendon. 


Q. And who is he? A. He is the Terminal Manager for 
Pike. 


Q. Allright, sir. A. Here in Atlanta. 

Q. What happened? A. So he would not sign my bills 
or take my freight. 

Trial Examiner: I don’t understand who this man is at 
Pike. 

Mr. Elarbee: Eddie Lee McLendon. He has been identi- 
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fied as being the Terminal Manager by the witness. 

The Witness: So he got on the phone and he called the 
Union Hall. 

Mr. Patton: If Your Honor please— 

Mr. Elarbee: Wait a minute. 

Q. (By Mr. Elarbee) Let me ask you this, Mr. Patterson: 
Were you present when he made a telephone call? A. I 
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was standing there, but I wasn’t paying much attention 
to what he was saying. 

Q. Did you hear him ask for anyone on the telephone? 
A. Yes, sir. 

Q. Who did he ask for? 


Mr. Pearce: Wait a minute, if you please. I want to 
object to this line of testimony on this telephone eall, that 
was to a Union Hall, Mr. Elarbee says. It couldn't possibly 
be from one of his supervisors, or anybody in his company, 
giving him instructions on which he would act. It obvi- 
ously can’t lead to anything but hearsay. I move to ex- 
clude it. 


Mr. Elarbee: I am not relying on this testimony, Mr. 
Examiner, for any other violation of the Act. I am simply 
trying to show and put in this record what happened to 
this load of freight when it got over there. Now these are 
part of the circumstances that happened. I am not relying 


on it for any other unfair labor practice involved at all. 
I could just ask him if he got his freight handled, and 
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Mr. Pearce would object to that, and say, “That’s a conelu- 
sion.” So I try to put in what happened, and I get objected 
to on that basis. 


Mr. Pearce: If you ask as to the facts, I won’t object to 
them. 


Trial Examiner: I don’t see how you can object, Mr. 
Pearce. We are at the point now where Mr. Patterson is 
standing next to Mr. McLendon, who is putting in a tele- 
phone call. 

Q. (By Mr. Elarbee) Now did you hear him ask for some- 
one?’ A. Yes. I heard him ask for Mr. Cook at the Union 
Hall. 


Q. From what you heard, did he talk with Mr. Cook? 
A. No, sir. 
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Q. Did he talk to somebody else? A. Yes. 

Q. All right. After he made that telephone call, what 
happened? A. Well, he called two more freight lines. 

Q. Do you recollect the ones he ealled? A. No, sir; 
I don’t. 


Q. All right. After that, what happened? A. He told 
me he couldn’t take my freight, to take it on back to the 
warehouse. 


Q. And did you take it back? A. I took it back that 
night. 
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Q. All right. Back where? A. To Hudson Hauling. 

Q. Do you know what happened to it after that? A. No, 
sir; I don’t. 

Trial Examiner: If this load has been identified, I don’t 
have it. I missed it. 

Mr. Elarbee: This is the first time it has come in, Mr. 
Examiner, as far as I know. 

Trial Examiner: All right. 

Q. (By Mr. Elarbee) Now, Mr. Patterson, directing your 
attention to February or March, 1961; were you ever re- 
quired to go out to Transcon Lines? A. Yes, sir. 

Mr. Elarbee: Mr. Examiner, that’s T-r-a-n-s-c-o-n, Trans- 
con Lines. 


Q. (By Mr. Elarbee) Will you tell us what happened 
when you got out there? A. Well, you have to go in the 
office and get your bills routed. 


Q. Yes. A. Then, you come back out and put your ship- 
ments on floats. And I asked the Dock Foreman to sign my 
bills, and to told me I’d have to put it across the dock and 
load it on the trailer before he would sign my bills for my 
freight. 


Q. Did you dothat? <A. Yes;I done it. 


Q. You loaded it onto whose trailer? A. Transcon. 

Q. Now is that a usual or normal procedure, so far as 
the way you deliver freight, Mr. Patterson? A. No, sir. 

Q. What do you normally do? A. We usually put it on 
a float, and let them check it, and it’s up to them. 


* * * * ° s 


Cross-Examination 

Q. (By Mr. Pearce) Mr. Patterson, did you have any 
oceasions other than the ones you’ve mentioned, to take 
your freight to Pike—this occasion you have mentioned, 
have you had any other occasions during February or 
March to take Brown freight to Pike? A. No, sir. 

Q. You had never been sent over there with a single load 
of any sort? A. No, sir. I don’t have—maybe just one or 
two shipments sometimes to take over there now. 

Q. What I mean, are you testifying that you never had 


any oceasion, or you never handled any shipments that 
were to go to Pike in February or March, other than this 
one: is that correct? A. That’s right. 
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Q. How about Transcon: is this the only one that you 
had any occasion to handle during February or March to 
Transeon? <A. No, sir. 

Q. You had other shipments? <A. Yes, sir. 

Q. Before, or after, this incident; both? A. It was be- 
tween February and March. 

Q. In February and March, but I mean you have de- 
scribed an incident to us a few moments ago, where you 
took one over and had to load it onto the trailer. Now 
were there other occasions when you took freight to Trans- 
con; did they occur both before this incident and also after 
it? A. It was before this incident. 


Q. Before this one? A. Yes, sir. 
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Q. Now about when did this incident take place? A. I 
don’t remember the date, sir. 

Q. Do you remember the month; was it in March? A. 
February or March now; I could not recall. 

Q. Well, after this incident where you loaded it onto the 
trailer, you haven’t had any occasion to take any freight 
back over to Transcon? A. No, sir. I don’t deliver on 
that side of town now. I deliver on the north side of the 
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town, on account of my route’s on the north side of town. 

Q. You mean they changed your route? A. Yes, sir. 

Q. Now let’s see; that might be of some significance here. 
About what time did they change your route, just about 
what time: was it in March of February, or do you 
remember? A. It’s been about a month ago, I imagine. 


Q. Well, maybe I could ask you this: Was it shortly 
after this incident where you went to Transcon and loaded 
it onto a trailer, was it after that that your route was 
changed. <A. That’s right. 


Q. Very shortly after that? A. I don’t recall how many 
weeks after that. 


Q. Well, according to what you said, it was close enough 
after that so that you had no further occasion to go— 


Mr. Elarbee: Now if Your Honor please, I think that is 
an unfair characterization of the witness’s testimony, that 
it was close enough after it, so that he had no other occa- 
sion to go. He doesn’t know maybe why he didn’t go. 


Trial Examiner: I don’t know what significance to attach 
to the fact that he was put on a different assignment, Mr. 
Pearce. If that’s the fact that he was on a different route, 
then naturally he wouldn’t be delivering to Pike. 


Mr. Pearce: That’s what I want to develop, sir, by this 
witness. 
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Trial Examiner: Doesn’t it naturally follow that if he is 
not on the same route, he wouldn’t be making deliveries 
there? 

Mr. Pearce: It does, sir. And that’s why I wanted to 
establish when he was changed. 

Mr. Thompson: He has already answered that question. 

Trial Examiner: It was shortly after this first delivery. 

Q. (By Mr. Pearce) Will the witness state that? Was it 
shortly after this trailer incident that you’ve described, 
that your route was changed? A. Shortly after I was 
down there with a straight job. 

Trial Examiner: After what? 

The Witness: After I was down there with a straight job. 
I don’t drive a trailer. 

Q. (By Mr. Pearce) Well, a straight job. It was shortly 
after this trailer incident that you mentioned? <A. That’s 
right. 

Q. That your route was changed? A. That’s right. 

Q. Now what was your route before that time; from what 
was it changed, and to what was it changed? A. Well, I 
was delivering to different lines in several places, and I was 
running a route on the north side. 

Q. And then it was changed to what? A. Then they 


468 


changed me to deliver on the north side, on account of I was 
put on two different routes. 

Q. Now was the change of routing such that you no longer 
had any occasion to go to Transcon? A. That’s right; 
that’s on the other side of town. 


Q. And during the months of February and March, be- 
fore this trailer incident, you did have occasion to take 
other freight to Transcon, didn’t you? A. That’s right. 

Q. And was it received and handled, as far as you know? 
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A. Well, it was received. I don’t know what happened to 
it after that. 

Q. As far as you know, it was received. Now you wouldn’t 
know of your own knowledge beyond that at all, would you? 
A. No. 

Q. And this incident you have described is the one inci- 
dent where they made vou do it differently, isn’t it? A. 
That’s right. 

Q. May I ask you this, sir: Do you recall, or can you name 
for me some of the other carrier lines that you delivered to, 
or picked up from, during February and March? 

Mr. Thompson: I want to object to the question on the 
grounds that it goes beyond the scope of the direct exami- 
nation. 


Trial Examiner: Let’s have the complete question, please, 
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Had you completed your question? 

Mr. Pearce: I wanted to ask this witness if he will name 
for me some of the other carrier lines that he delivered to, 
or picked up from during the months of February and 
March. 

Mr. Thompson: I renew my objection; and, that is, it 
goes beyond the scope of the direct examination. 

Trial Examiner: I don’t know the purpose of the ques- 
tion. 

Mr. Pearce: The purpose of my question is to show that 
his freight was handled by these people. 

Trial Examiner: Don’t prove it through this witness. 

Mr. Pearce: Sir? 

Trial Examiner: Mr. Thompson is right. It is beyond 
the scope of the direct. We have testimony here in connec- 
tion with a delivery made to Pike and a delivery made to 
Transcon. 
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Mr. Pearce: Yes, sir. 

Trial Examiner: Nothing else. 

Mr. Pearce: And is the Examiner—you are not permit- 
ting me to inquire of this driver, if during the months of 
February and March, if he did pick up and deliver from 
other carriers listed in this complaint? 

Trial Examiner: That is the intent of my ruling; yes, sir. 

Mr. Pearce: That is your ruling. Wait just a minute. 
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Your Honor, I should like to make an offer of proof in 
that connection. 

Trial Examiner: I know; but this isn’t your witness, Mr. 
Pearce. 

Mr. Pearce: Will Your Honor permit me to state what 
this witness would answer, if I asked him? 

Trial Examiner: All right. You step out in the hall, 
please, Mr. Patterson. 

(The witness left the hearing room.) 

Mr. Pearce: Your Honor, I expect this witness, if asked, 
would testify that, as a driver for Hudson Hauling Com- 
pany handling Brown freight during the months of Febru- 
ary and March of 1961, he had occasions to pick up and de- 
liver Brown merchandise to some, or a great number, of 
the carriers who are listed as parties to the contract in this 
complaint, and that the goods in these instances were han- 
dled. 

Trial Examiner: I don’t like to get into that with this 
witness. Mr. Elarbee called him for a very limited purpose, 
as I see it: and the field isn’t open through this witness. 
Perhaps it will be, Mr. Pearce, by the General Counsel or 
another party in their case. If not, you have every oppor- 
tunity in the world, or will have, to put it on in your case. 

I will reject your offer of proof. 
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HAROLD L. MOORE 
a witness called by and on behalf of the Charging Party, 
being first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination. 

Q. (By Mr. Elarbee) State your name, please, Mr. Moore. 
A. Harold L. Moore. 

Q. Where do you live? A. 1275 Sparrow Lane, Decatur, 
Georgia. 

Q. Where do you work, Mr. Moore? A. Hudson Haul- 
ing Company. 

Q. What is your job out there? A. Truck driver. 

Q. Do you remember approximately when you went to 
work for Hudson? A. January 15, 1961. 

Q. Now, Mr. Moore, directing your attention to the period 
of February and March of 1961, do you remember when 
picketing began at the terminal of Hudson Hauling Com- 
pany? <A. February Ist, at 12:01 a.m. 

Q. Now was that at Hudson, or at Brown, where the pick- 
eting began? A. Brown Transport, Ridge Avenue. 
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Q. Directing your attention to the period following that, 
I will ask you whether or not you ever carried any loads 
of freight out to Johnson Freight Lines? A. Yes, sir. 

Q. Would you tell us what happened when you went out 
there on this first occasion? A. Well, the first occasion I 
went out there, I pulled up in the yard and left my truck in 
the yard. I went in the office and gave my bills to the rate 
clerk. He routed them and gave them to, I assume, the As- 
sistant Terminal Manager. He told me to back up to the 
platform and put my freight on the floats. 


Q. Did you do that? A. Yes, sir. 
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Q. Then what happened? A. He went around and asked 
each checker on the platform 

Mr. Pearce: Your Honor, we object. 

Mr. Elarbee: Let him finish his answer. 

Mr. Pearce: The answer is what I’m objecting to, unless 
he has personal knowledge, Your Honor. 

Q. (By Mr. Elarbee) Did you go with him, Mr. Moore? 
A. I was right beside him; I was within six inches of him. 

Q. All right, sir. Go ahead. What happened? A. He 
asked each one of the checkers; I believe it was four, if 
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would check Brown’s freight; and they said they would 


. Then what happened? <A. He checked it, himself. 
. And you left? A. Yes, sir. 

Q. Now, Mr. Moore, did you ever have occasion during 
the period of February and March, specifically shortly after 
the first of February, to go out to the terminal of Hoover 
Motor Express Company? A. Yes, sir. 

Q. (By Trial Examiner) Is that Hoover? 

Mr. Elarbee: Hoover; yes, sir. 


Q. (By Mr. Elarbee) Mr. Moore, as best as you can 
recollect, tell us about the first time you went out there after 
February Ist, the first time, what happened? A. Well, I 
pulled up in the yard over there, as I always had before, 
when I was hauling freight. I took my bills in and gave 
them to the rate clerk. He routed them and gave them to 
the Assistant Terminal Manager. Approximately 30 min- 
utes later, he told me to back up to the platform and put my 
freight on the floats—which I did. He went around and 
asked each one of the checkers to check the freight, and they 
said they would not. 


Q. Were you there? A. Right beside him. So he checked 
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the freight, himself; and I pulled it out in the warehouse. 

Q. All right, sir. Did you ever go back there, Mr. Moore? 
A. Yes, sir. 

Q. What happened? A. I went back the very next day 
and took a load of freight. I parked in the yard, like I did 
the day before. I gave my bills to the rate clerk. He gave 
them to the Assistant Terminal Manager, and he told me 
I would have to wait a while; that they were having diffi- 
culty. So I waited. 

45 minutes later, I called my terminal, and they told me 
to just wait on. I did. And eventually he told me I would 
have to unload it, myself. 

Q. (By Trial Examiner) Now who is he? A. The <As- 
sistant Terminal Manager. I don’t know his name. I would 
know him if I would see him, but that’s all. 

And I did. 

Q. (By Mr. Elarbee) Now let me ask you this, Mr. Moore: 
Did you ever have an occasion at Hoover, when you went 
out there and did not unload, and you took the freight back 
with you? A. Yes, sir. 

Q. Do you recollect when that was? A. The very next 
day. 


Q. (By Mr. Elarbee) On the very next day, Mr. Moore, 
when you went out there, tell me exactly what happened 
now from the time you walked up to the dock, or drove up 
to the dock. A. Well, I didn’t drive up to the dock. I just 
pulled up in the yard. 

Q. And what did you do? A. I gave my bills to the 
Terminal Manager. 

Q. What happened? A. The Terminal Manager, this 
time—he told me I would have to wait a while; they were 
having difficulty. 
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Q. All right, sir. And what happened after that? A. I 
waited 45 minutes, and I called back to my terminal. 

Q. All right, sir. What happened? A. They told me to 
wait, and I waited. 

Q. Did you ever get the freight unloaded? A. No, sir. 

Q. At any time, did he show you anything while you 
were out there? <A. Yes, sir. 

Q. What did he show you? 

Trial examiner: Wait a minute. Who is he? 

The Witness: This is the Assistant Terminal Manager I 
am talking to now. I gave my bills, to start with, to the 
Terminal Manager. He in turn gave them to the Assistant 
Terminal Manager, and the Assistant Terminal Manager 
called me into his office and talked with me personally. 

Q. (By Mr. Elarbee) What did he say? A. He showed 
me the contract of the drivers. He said he would like to 
have the freight; they needed the freight; and, as short as 
business had been in the past, that the drivers needed the 
business, too, to stay on the job. He would like mighty well 
to handle the freight. 

Q. Did you unload it? A. No, sir. 

Mr. Wells: We move to strike the hearsay with respect 
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to the conversation between this witness and some Terminal 
Manager. 


Mr. Elarbee: If Your Honor please, I think this is per- 
missible. 


Trial Examiner: I must confess J am having a little diffi- 
culty here in sorting out what is binding on who. We have 
a situation where a witness is testifying precisely what he 
did, and also as to what was told him on this particular 
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occasion by someone, who is a stranger, of course, to the 
Respondent Union. 

Mr. Elarbee: But they are all parties to the same con- 
tract. 

Trial Examiner: Yes; they are parties to the contract, 
and that’s what disturbs me, Mr. Elarhbee. 

Mr. Patton: If Your Honor please, they are not named 
as Respondents in this case: and, therefore, I don’t think 
that it could be said that they are parties at all in the sense 
that the Unions are parties to this cause. It couldn’t be 
said in any way that the Government is proceeding against 
them, or that their position is adverse to that of the Goy- 
ernment; and, for that reason, I don’t think that it could 
be the situation of a hostile witness, or a declaration 
against interest, or anything of that kind. 

Trial Examiner: I am going to take it conditionally, Mr. 
Elarbee. I think you are on the right track in proving your 
side of the case. I think you have to attempt to show, and 
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show if you can, that for real good cause Mr. Moore, as a 
driver for his employer, on the basis of certain things he 
observed and heard here at the terminals, returned the 
freight. 

Mr. Elarbee: Yes, sir. 

Trial Examiner: I am going to take it on that basis. I 
think that’s where you are going. 

Mr. Elarbee: Yes, sir; that’s exactly where I’m going. 


Trial Examiner: I am not going to foreclose Respond- 
ents, or any of the parties to the contract, from showing 
or attempting to show that these conversations did not take 
place, or that the incident did not take place. I will take 
it conditionally, as I Say. 
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Q. (By Mr. Elarbee) Mr. Moore, after you were shown 
this contract and had this conversation, what did you then 
do? A. He told me to wait out in my truck until he could 
get in touch with Mr. Hoover at Nashville, and he would 
find out just what they could do. So I continued to wait 
in my truck for approximately another half an hour. Then I 
went back in, and called my terminal again. They in- 
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structed me to wait. I waited, and then the Assistant 
Terminal Manager called me back in at 12:00 o’clock and 
told me that he was sorry; they couldn’t handle the freight 
right then, but he was expecting to handle it soon. 

Q. Did you leave then? A. I left and took the freight 
back to Brown’s terminal. 

Mr. Elarbee: I have no further questions. 

Wait a minute. 


Q. (By Mr. Elarbee) Did you ever go over to Hoover’s 
terminal to pick up some freight and bring it back to Hud- 
son? <A. Yes, sir. 

Q. Tell us about that. A. Well, I was sent back over 
there two or three days after that, later to pick up some 
freight. And I come to find out it was freight that I had 
delivered about a week before that. 


Trial Examiner: Which terminal was this? 
Mr. Elarbee: Hoover. 


The Witness: Hoover. I picked up the freight that I had 
already delivered to Hoover; I picked it up and took it back 
to Brown. They would not pull it up the road. 


Mr. Pearce: What was that last statement? 


The Witness: The road drivers would not pull it up the 
road. 


Mr. Pearce: Now, Your Honor, I move to strike that on 
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the grounds that he doesn’t know that of his personal 
knowledge. 
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The Witness: I picked it up and brought it back to 
Brown, the same freight I brought over there. 

Trial Examiner: Your motion is granted, as to the rea- 
son he had to take it back was because the road drivers 
would not take it up the road. 

Mr. Pearce: You are striking that? 

Trial Examiner: Yes. 

Q. (By Mr. Thompson) Mr. Moore, you said something 
about somebody showed you a copy of a contract. Will you 
tell us what that incident was? I am not clear on that at 
all. A. I don’t remember just exactly his exact words, but 
I took it and his explanation together. 

Q. Wait a minute. Who is he? A. The Assistant Ter- 
minal Manager. 

Q. Go ahead. A. That the road drivers had the right to 
refuse to pull freight for any other lines that were on strike. 

Q. The Assistant Terminal Manager of Hoover told you 
that? A. The Assistant Terminal Manager of Hoover. 

Q. Then, what happened after that? Did he take your 
freight, or what happened? A. No, sir; that’s the load I 
brought back to Brown. 

Q. Was that this last one you were just talking about? 
A. No, sir. 

Q. That was another one? A. That was another one, 
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I went back and picked up, that I had delivered a week 
before. 


Q. Did he tell you on that occasion whether or not he 
could handle that freight? A. Which one? 
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Q. I am talking about this occasion when he told you 
about the contract. A. He told me he couldn’t handle it. 
He was trying to get in touch with Mr. Hoover to find out 
just what they could do, but he was expecting to handle 
it soon. 

Mr. Thompson: Thank you, sir. That’s all I have. 

Mr. Pearce: Give us just a minute, Your Honor. 

Trial Examiner: Yes. 

Cross-Examination 

Q. (By Mr. Pearce) Mr. Moore, directing your attention 
to this incident that you have related where you say you 
took a load of freight to Hoover, and waited around, and 
then never got it loaded; do you recall that? A. I never 
got it unloaded. 

Q. Unloaded: yes, sir. You are with me now on the 
incident I’m talking about. Do you know about when that 
was? <A. It was approximately the middle of February. 


Q. Now have you had any occasion subsequent to that 
time, to go out to Hoover? A. Since then, you mean? 
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Q. Yes, sir. A. Yes, sir. 

Q. Do you recall when the next time was after this in- 
cident? A. The next day. 

Q. Sir? A. The next day. 

Q. What happened the next day? A. That’s the day I 
went out and picked up a load of freight that I had de- 
livered about three or four days before. 

Q. Yes, sir. Now did you have any occasion to go after 
that? A. Yes, sir. 

Q. When was the next time? A. Well, two or three days 
later. 

Q. And what happened then? A. I pulled up in the 
yard, went into the office. I went to pick up freight this 
time. 
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Q. Yes, sir. A. And I talked to the dock foreman and 
asked him if he had any freight for me, and he did. He 
told me where to back up at, and I did. He showed me the 
freight out in the warehouse, and I had to go out and get it, 
myself, and load it on my truck. And then he checked it. 

Q. All right, sir. Now after that, did you have any fur- 
ther occasion to go out there? <A. Yes, sir. 
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Q. Let me ask you this, to save time: Were there a num- 
ber of times after that? A. Well, I’d say three or four 
times. 

Q. Three or four times during February and March? 
A. Yes, sir. 

Q. And in each of those times, did you pull up and some- 
how get your freight either off or on, whichever it was? 
A. Except one time, they wouldn’t take it. 


Q. Sir? A. There was one more time they wouldn’t take 
it. 


Q. Now tell us about that. A. Well, he said it was dam- 
aged, but it wasn’t. 

Q. Wait a minute. Let’s first fix the time. A. I don’t 
know the time. It was approximately the last of February. 

Q. The last of February. Now were you picking up, or 
delivering? A. I was delivering. 

Q. You were delivering? A. Yes, sir. 

Q. Do you remember who the freight was consigned to? 
A. No, sir; I don’t. 

Q. Do you remember how much it was; how big a pack- 
age, or how many packages? A. No, sir; I don’t. 
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Q. Do you recall how much poundage roughly it was? 
A. Approximately 2,000 pounds roughly. 
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Q. I see; you don’t recall. Was it in a number of pack- 
ages? A. Yes, sir. 

Q. Would you estimate how many? A. I’d say 15 or 20. 

Q. 15 or 20 packages? A. Yes, sir. 

Q. Who did you talk to? A. The dock foreman. 

Q. And what did he say? A. He said it was damaged 
and he couldn’t handle it. 

Q. I see. Well, did you go into the office and speak to 
any of the supervisors about handling it? A. No, sir. I 
called the claim man back at Brown’s terminal. 


Q. You called the claim man? A. Yes, sir. 

Q. You mean, he’s the man who investigates damaged 
merchandise? A. That’s right. 

Q. So when the dock foreman at Hoover told you that the 
merchandise was damaged, you then called your claim man? 
A. Right. 


Q. And he told vou to bring it back? A. No, sir. 
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Q. What did he tell you to do? A. He told me to let 
him talk to the man. 

Q. All right, sir. And then thereafter what happened? 
A. He took the freight. 

Q. You mean, Hoover took the freight? A. Yes, sir. 

Q. So actually you did get it handled? A. Yes, sir. 

Q. So it’s the truth of your testimony that after this 
incident, that you related earlier this morning about the 
float of freight that you had to take back, you have during 
February and March on a number of occasions taken 
freight to Hoover and picked up freight from Hoover? 
A. Yes, sir. 

Q. And that the freight was handled, either way, in these 
subsequent incidents; I mean, if you were delivering 
freight, it got delivered; or, if you were picking up freight, 
you picked it up? A. No, sir; we did not get it delivered. 
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Q. Well, that’s what I want to ask you. You said you had 
another incident and it turned out that that was one involv- 
ing damaged merchandise. And you say they finally took at 
A. It was unloaded on the dock. I unloaded it on their 
dock. 


Q. On Hoover’s dock? A. Yes, sir. 


488 


Q. Well, that’s what I mean. And that sort of pickup and 
delivery happened several times in March and February? 

A. No, sir; I didn’t pick up any freight over there, except 
the load of freight that I had already delivered. I went back 
and picked it up and brought it back to our warehouse. 

Q. Now we understand that. But after that incident, you 
say you had occasion after that to go back several times to 
Hoover? A. In the last two or three weeks, J have; yes, sir. 

Q. Well, I mean, how about in February and March? 
A. No, sir. 

Q. Sir? A. No, sir. 

Q. Now would you fix again for me the approximate time 
of the month that this incident happened, where you claim 
that your freight never got unloaded; about when was that? 
A. That was about the middle of February. 

Q. Now are you testifying that in the month of February 
and the month of March, you had no other occasion to go 
out to Hoover? A. After I went back over there and 
picked up the freight that I had already delivered on 
Hoover’s dock. 

Q. You never had any other occasion? A. I didn’t go 
back any more until about two weeks ago. 

Q. Now when did this damage incident happen? 
A. That happened the day after they sent the solid load 
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back, the load of freight that I took over there, and they 
would not accept. 
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Q. Now see if this isn’t the right sequence of events, 
then: You had the time when you say that your solid load 
of freight, you couldn’t get handled, and you took it back? 
A. That’s right. 

Q. Then, you say the next day was this damage incident? 
A. That’s right. 


Q. And then, it was the next day that you went to pick 
up something and found it was something you had already 
delivered is that correct? A. That’s right. 

Q. And that was about the middle of February? 
A. About the middle, or the 20th, or somewhere along 
there. 

Q. Now you have had no occasion to go back to Hoover 
since then? A. Up until about two weeks ago. 

Q. Now is Hoover on your route? A. Well, I didn’t 
have a route. 


Q. What does that mean? <A. I just went anywhere they 
had freight to go, or freight to pick up. 


Q. In other words, you could operate anywhere? 
A. That’s right. 


Q. Do you know whether any of the other truck drivers 
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working for your company had occasion after that date to 
take stuff to Hoover? A. No, sir; I don’t. I don’t try to 
keep up with them. 


Q. You don’t know one way or the other? A. No, sir. 


Q. You know that they didn’t give you anything to take 
to Hoover after that date; is that right? A. That’s right. 


Q. Now do you recall the incident on Johnson Freight 
Lines that you mentioned? A. Yes, sir. 
Q. I believe that’s where you said the man asked four 


checkers if they would check it, and they said they wouldn’t? 
A. That’s right. 


241 


Q. Now what did you do with your freight? A. I un- 
loaded it and put it on the floats, and then he checked it, 
himself, 

Q. In other words, the supervisor, you were talking to, 
checked it? A. The supervisor. I don’t know whether 
he was the terminal manager, or the dock foreman, or who 
he was; but he was one of the supervisors. 

Q. And then you left? A. Yes, sir. 

Q. As far as you know, it was handled from there on 
out; you don’t know? A. Idon ’t know. 
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Q. Did you have any occasion to make other deliveries 
to Johnson Freight Lines during February and March? A. 
Yes, sir. 

Q. Would you just approximate how many? A. Oh, two 
or three. 

Q. Two or three during the month? A. Yes, sir. 


Q. Were you picking up, or delivering? A. Delivering 
and picking up. 

Q. Well, now when you went there to deliver, did you get 
your stuff checked and then left it there? A. The same 
way I did the first time. 


Q. And when you went to pick up, did you get your stuff? 
A. Thad to load it, myself. 

Q. But in those way, you did deliver and pick up at 
Johnson? A. That’s right. 

Mr. Pearce: That’s all, sir. 

Mr. Thompson: I have one question that I would like to 
ask. 

Q. (By Mr. Thompson) Mr. Moore, can you tell us ap- 
proximately how large, or how small, the shipments that 
you took over to Johnson and picked up at Johnson were? 
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A. Well, some of them were pretty good sized shipments, 
up to two or three thousand pounds, and down to just a 
minimum weight, less than 100 pounds; both ways, picking 
up and delivering. 


. ° * * * e 


FLOYD S. GENTRY 
a witness called by and on behalf of the Charging Party, 
being first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination 

Q. (By Mr. Elarbee) Mr. Gentry, would you state your 
name for the reporter, please, sir? A. Floyd S. Gentry. 

Q. Where do you live, Mr. Gentry? A. 1503 Peachtree, 
Northeast. 

Q. In Atlanta, Georgia? A. Atlanta, Georgia. 
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Q. By whom are you employed, Mr. Gentry? A. North- 
ern Freight Lines, Inc. 

Q. In what capacity?) A. Terminal Manager. 

Q. Mr. Gentry, directing your attention—Were you Ter- 
minal Manager for the period, February 1, 1961, up until 
the present time? A. I was, and am. 

Q. Now prior to February 1, did your company do busi- 
ness with Brown Freight Line? A. Yes, sir. 

Q. I believe that’s Brown Transport. A. Brown Trans- 
port. 

Q. Directing your attention to the period immediately 
following February 1, I will ask you if there was any inci- 
dent which developed on the first load of Brown freight 
that came in after February 1st? A. There was. 

Q. What happened, Mr. Gentry? A. The dispatcher 
called my attention to the fact that there was some inac- 
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tivity on the dock. I went back to see what it was and 
talked to the supervisor. And they had a driver from 
Hudson Hauling back there. 

Q. Yes, sir. A. He had offered freight to us. And he 
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said that the supervisor said those boys wouldn’t handle 
the freight. 

Mr. Pearce: Of course, we move to strike what the super- 
visor said as the truth of the fact; but, as justifying his con- 
duct, it would be admissible. 

Q. (By Trial Examiner) Mr. Gentry, did you hear the 
supervisor say this? A. He said that before me and before 
the men. 

Trial Examiner: All right. 

Mr. Pearce: I object to that, unless we identify who 
“the men’’ were. 

Q. (By Mr. Elarbee) Can you remember any of the men 
that were there, Mr. Gentry? A. Weyman Major, Bill 
Moses, Perry Smith, Lucius Berner, and there was one 
other one. I can’t remember which one it was. 

Q. Now was there any further conversation that trans- 
pired at that time? A. Well, my conversation up until that 
time was with the supervisor. 

Q. Did you then talk to the men, yourself? A. And then 
I turned to the men, all grouped there together, and I said, 
“J am not telling you to handle this freight, but Tam asking 
for a refusal.’’ 

Q. What happened? A. Well, some of them made ex- 
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cuses, this way, and that way; and they said they would 
handle it if the others would. 


Q. Did you get the first load handled finally? A. I fi- 
nally did. 
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Q. With your men? <A. That’s right. 

Q. All right. Now tell us what happened after that; did 
you ever receive any more freight from Brown? A. Start- 
ing the next day, the supervisors said that they couldn’t 
get the freight handled. I said, ‘‘ Well, handle it, yourself.’’ 

Q. All right. After that, Mr. Gentry, who checked the 
freight that came in for Brown? <A. The supervisors and 
myself. 

Q. Did you ever have occasion, yourself, after that, to 
ask any of the men that you know of to handle Brown 
freight when it came over? A. Yes. 

Q. Do you remember anybody you asked personally? <A. 
Well, I asked about all of them; one in particular. 

Q. Who was that? A. Joe Moses. 

Q. What did Joe say? A. Joe says, ‘‘No; I won’t refuse 
to handle it—but I ain’t going to.”’ 
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Q. After that, Mr. Gentry, did you ever get any of them 
to handle it? A. Not to my knowledge. 

Mr. Elarbee: All right. That’s all. 

Mr. Crudup: Mr. Examiner, I would like to ask a few 
questions. 

Trial Examiner: All right. 

Q. (By Mr. Crudup) Mr. Gentry, as a result of this in- 
cident that Mr. Elarbee just asked you about, have you 
instructed your supervisory personnel to handle this 
freight? A. I had. 

Q. Had you also instructed office workers to help handle 
this freight? A. Yes. 

Q. And any non-union personnel at the place?’ A. I had 
instructed our mechanics to come in and help, if they were 
called. 

Q. Have you been moving it in that manner? A. Yes, 
sir. 
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Q. Now in response to Mr. Elarbee’s question about in- 
terlining and moving traffic for Brown Transport prior to 
February Ist of this year; can you tell the Examiner ap- 
proximately how much freight you were moving across your 
dock, that you were interlining with Brown Transport 
prior to February 1st of this year? A. Well, during the 
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month of January we handled from Brown slightly over 
190,000 pounds of freight. 

Q. Now was part of this traffic truckload traffic? A. It 
was. 

Q. Where was is originating? A. Savannah, Georgia. 

Q. And where was it destined to? A. Rabun Gap, 
Georgia. 

Q. What type of traffic was it, Mr. Gentry? A. It was 
truckload traffic. 

Q. All right. Now subsequent to February Ist, or after 
February 1st, was there a sharp decline in this traffic? A. 
The first month, that is, February, it dropped to 100,000, 
what they were giving us. 

Mr. Pearce: Did you say 200,000? 

The Witness: Yes. 

Q. (By Mr. Crudup) Can you tell the Examiner, Mr. 
Gentry, whether or not there was a decline in the amount 
of traffic you were handling from the figure of 100,000 
pounds per month? A. It’s dropped back to about 35,000 
pounds a month now. 

Q. The difference between the 35,000 pounds per month 
and the 190,000 pounds per month, that you testified to a 
moment ago; was that difference the truckload traffic that 
you were handling and interlining with Brown, where the 
origin was Savannah and the destination was Rabun Gap? 
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A. That’s right. 
Q. Have you lost that traffic? A. We’ve lost it. 
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Mr. Crudup: No further questions. 

Mr. Elarbee: I have one further question. 

Q. (By Mr. Elarbee) After your supervisors handled the 
freight on your dock and in your terminal, Mr. Gentry, 
was it pulled over-the-road by your road drivers? A. Yes, 
sir. 

Q. You didn’t have any trouble with them at all? A. No, 
sir. 

Q. Are they members of the Teamsters Union? <A. No, 
sir. 

Mr. Elarbee: That’s all. 

Mr. Crudup: One or two more questions. 

Q. (By Mr. Crudup) Would you have been able to move 
this traffic if your over-the-road drivers had been Union 
men? 

Mr. Pearce: That’s a conclusion, Your Honor, and I 
move to strike it. 

Mr. Crudup: I’ll withdraw the question. 

Q. (By Mr. Crudup) Mr. Gentry, the manner in which 
you have had to move the freight across your dock, that 
you’ve interlined with Brown Transport since February 
Ist; has this been burdensome on the company? A. I 
would say it has. 
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Q. Could you explain why? 
Mr. Wells: I object. It is immaterial and irrelevant. 
Trial Examiner: Sustained. 


Mr. Crudup: No further questions. 

Mr. Thompson: May I ask one question? I don’t want 
to get out of order here, but I think you would prefer that 
I go first; wouldn’t you? 

Mr. Wells: Yes. 

Cross-Examination 
Q. (By Mr. Thompson) Maybe I can ask you generally. 
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Does your company have an over-the-road collective bar- 
gaining agreement with the Teamsters Union? <A. No, sir. 

Q. You do have a local pickup and delivery agreement; 
is that right? A. City agreement. 

Q. I hand you General Counsel’s Exhibit 6, and ask you 
whether that’s the agreement that you were operating un- 
der in February, 1961? A. I have a copy that looks like 
that in my possession, that I picked up some place. That’s 
what I’ve been using, if it’s worded like mine is; it’s what 
we operate under. 

Trial Examiner: Let me see if I have these facts straight. 
Mr. Gentry. Your company is Northern Freight Lines? 

The Witness: That’s right. 
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Q. You operate under a local agreement; that is, an 
agreement for local operation? A. City operations within 
a 25-mile radius of Atlanta. 


Q. But you don’t have any over-the-road contract? A. 
That’s right. 


. * * * * * * . 


GEORGE H. HAMMOND 
a witness called by and on behalf of the Charging Party, 
being first duly sworn, was examined and testified as 
follows: 
Direct Examination 

Q. (By Mr. Elarbee) Mr. Hammond, would you give the 
court reporter here your name, please, sir? A. George H. 
Hammond. 

Q. Where do you live, Mr. Hammond? A. 122 Lake- 
land Circle, Morrow, Georgia. 

Q. Where are you employed? A. Wilson Truck Com- 
pany. 

Q. What is your job at Wilson Truck Company? A. 
Line Dispatcher. 
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Q. How long have you been Line Dispatcher for Wilson? 
A. In the Line Dispatching Department, I’ve been there 
about—lI’ve been in that department about two and a half 
years. 

Q. Were you the Line Dispatcher between February Ist 
and the end of March, 1961? <A. Yes, sir. 
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Q. And you are still Line Dispatcher, I take it? A. Yes. 

Q. Mr. Hammond, I will ask you whether or not at any 
time during the period from February 1st, 1961, until the 
end of March, 1961, you had any occasions to ask employees 
of Wilson Truck Company to handle Brown freight; did 
you have any such occasion? <A. Yes, sir. 

Q. Tell us the first time you remember and what hap- 
pened. A. Well, the first time I remember was a solid load 
from Brown on February 1st, which was the first day of 
their strike. It was a load of American Cyanimid going to 
Chicago. And they gave it to us on that morning. I don’t 
know exactly what time, but it was some time early that 
morning. 

Q. When was the first time you saw it? A. The first 
time I saw it—actually saw the trailer. I knew it was on 
the yard. I had the bills; I had the paper work on it. But 
the first time I actually saw the trailer was late that after- 
noon. I went out there. Somebody come in there and told 
me the tires were flat, and I went out and looked at the 
trailer that afternoon. 

Q. All right, sir. And what did you do in connection 
with that? A. Well, I tried to give it to the road drivers 
to take north; I tried to dispatch it north by the road 
drivers. 
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Q. Were you successful? A. No, sir; wouldn’t any of 
them take it. 
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Q. Can you remember any of the road drivers you asked 
to haul that freight or pull it?) A. Yes, sir. Specifi- 
eally I remember I asked R. F. Graham, J. B. Kemp, C. 8. 
Brady, R. O. Williams, James Smithia— 

Mr. Pearee: What’s that last name? 

The Witness: That’s a few that I specifically remember. 

Mr. Pearce: What was the last one, please, sir? 

Q. (By Mr. Elarbee) Did you say James Smithia was 
one of them? A. Smithia. 

Q. You may have answered this, but could you get any 
of your road drivers to pull that trailer? A. No, sir. 

Q. Do you know what ultimately happened to it? <A. 
Yes, sir. On Sunday, let’s see, it was on Wednesday we 
got it, and it stayed there until Sunday. And Sunday, Mr. 
Patterson and Mr. Huntley gave it to the railroad and 
they handled it. 


Q. All right, sir. Were there any occasions after that 
that you requested road drivers to pull Brown freight? 
A. Yes, sir. Every time we had one, I would ask them— 
the ones, you know, that I contacted while I was on duty, 
that were ready for dispatch, or were approaching time 
for their dispatch, if they would take the Brown load. 
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Mr. Pearce: I object to the generality of the answer, 
Your Honor, and move to strike it, unless he can give us 
the facts. 

Trial Examiner: I think we are coming to that; aren’t 
we? 

Q. (By Mr. Elarbee) Can you remember the names of 
any of the drivers that you subsequently asked to pull the 
freight, Mr. Hammond, if you can recollect? A. Yes, sir. 
W.C. Toney. Let me see if I can think of some more. Tim 
Searcy—I asked him to pull some. Offhand, I don’t know. 
At the time, I had lists. My list has been misplaced, but 
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I had the list. I asked all of them, that I contacted during 
my tour of duty. 

Q. Now who would be the ones that you would contact; 
would it be the ones that were on the board, or in Atlanta 
at that time, or just how do you go about deciding who is 
available to contact? A. Well, the drivers are dispatched 
out of the Atlanta terminal in their seniority order. They 
are domiciled in Nashville. They are dispatched from At- 
lanta in their seniority order after they have had eight 
hours rest. Of course, that don’t mean they are dispatched 
as soon as they have had eight hours rest. If you’ve got a 
load available, sometimes you might have several with 
eight hours rest; but you give it to the top man with his 
rest up. 
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Q. What did you do; did you go down the list?’ A. Go 
down the list normally. 


Q. Mr. Hammond, between February Ist and approxi- 
mately the end of March, 1961, were you able to get any 
road driver of Wilson to pull any Brown freight? A. No, 
sir. 


Q. Now do you remember at any time toward the end 
of March, of any kind of notice being posted on the bulletin 
board concerning Brown freight? A. Yes, sir. I remem- 
ber the Local Union put out a letter to the stewards, which 
was posted on the bulletin board, that they would be re- 
quired, if instructed to do so—would be required to handle. 

Q. Has it been handled since that time? A. We’ve had 
some LTL freight. We haven’t had any solid loads since 
that notice came out. We have had some LTL freight, 
which we handled in a normal manner. 

Q. And the road drivers pulled it? A. Yes, sir. 

Q. Mr. Hammond, did you ever quit asking these people 
to pull that freight when it was on the yard? A. Not as 
long as we had the freight. When it got to the point we 
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had to do something with it, we had to give it to the rail- 
roads. Until we got some more, I didn’t ask them to. 
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Q. Was there freight sitting on the yard, ready to be 
pulled when you asked these drivers? <A. Yes, sir. 
Mr. Elarbee: I have no further questions. 
Mr. Thompson: No questions. 
Cross-Examination 
Q. (By Mr. Pearce) You have recited an incident that 


you say happened on February Ist concerning an American 
Cyanimid load of freight? A. Yes, sir. 

Q. Now do you recall what you asked Mr. Graham? 
A. Yes, sir. I asked him if—I just—I told him, “I’ve got 
a Brown load going north, a solid load from Brown. Will 
you take the load?” 


Q. What did he say? A. He said, No, he wouldn’t take 


it; that Brown was on strike, and he didn’t want to get 
involved in that. 


Q. And you asked Kemp, Brady, Williams and Smithia, 
the same question? A. Yes, sir. 

Q. Did you get the same answer from them? <A. Prac- 
tically the same. Most of the guys—most of the drivers 
just said, “On strike.” That’s all they’d say. They’d just 
say, “On strike.” 


Q. I see. Did they tell you that they wouldn’t pull the 
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freight? A. Yes, sir; they did. 

Q. All right. Now you spoke of another incident after 
that, involving Mr. Toney, I believe, and Mr. Searcy. 

A. That was along— 

Q. When was that? A. That was along—well, in fact, 
it was on the 27th. We got a load on the 27th of February, 
and I specifically remember because we had tried to move 
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that load of freight. And the next day, late in the after- 
noon, the railroad had a 6:00 o’clock deadline. In other 
words, we couldn't get it out by rail if it was later than 
6:00 o'clock getting over there. 

Q. Are you talking about this 27th of February prob- 
lem? A. Yes. Then on the 28th is when I was trying to 
get that out. The terminal manager told me that we were 
going to have to move it; we were under pressure from the 
shipper. So I made a determined effort to try to get that 
out that day. 

Q. This was the 28th? A. Yes. And so we finally had 
to move it by rail. 

Q. You moved it on the 28th by rail? A. Yes, sir; at 
6:00 o’clock. 


Q. Was it on your lot on the 27th of February? A. Yes, 
sir. 


Q. And you moved it the 28th? A. Yes, sir. 
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Q. By rail? A. Yes, sir. 

Q. At that time, you asked two over-the-road drivers if 
they would haul it. That was Toney and Searcy? A. That’s 
two that I can specifically remember. There were others, 
but I don’t specifically remember the others. 


Q. How many over-the-road drivers do you have on your 
board here in Atlanta? A. We have 14, I believe. 


Q. 14. Now do you have any extras on that board? A. 
Yes, sir. 


Q. Do you recall offhand how many extras, or is that 
with the 14? A. The 14 includes the extra board. 


Q. It includes the extras? A. That’s the full board. 


Q. Did you have any of these 15% employees that could 
do anything; are you familiar with that? A. The unas- 
signed? 
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Q. The unassigned. <A. Well, that applies to our ter- 
minal dock personnel. 


Q. I understood from other witnesses that they could be 
asked to do anything that you thought they were capable 
of doing; is that correct? 


Mr. Thompson: Mr. Examiner, I want to interpose an ob- 


510 


jection to the question on the grounds that it’s calling for 
an interpretation of the contract. The contract itself is the 
highest and best evidence there. 


Trial Examiner: Well, let’s see here, just a minute. 
Is that testimony in connection with Wilson, Mr. Pearce? 


Mr. Pearce: Well, I would assume it would corroborate 
his testimony. 


Trial Examiner: I am talking about Wilson now. 


Mr. Pearce: I think that’s his name. 

Trial Examiner: No, no; I am talking about Wilson 
Truck Company. 

Mr. Pearce: Yes, sir. This gentleman is a Wilson man. 

Trial Examiner: Now the testimony you are referring 
to; is that in connection with an operation of Wilson? 

Mr. Pearce: Not necessarily. It was testimony in con- 
nection with some terminal Manager’s or other official’s 
testimony as to what unassigned people were, his descrip- 
tion of them. 

Trial Examiner: I will allow it over your objection, Mr. 
Thompson. 

Q. (By Mr. Pearce) I just asked you, unassigned peo- 
ple, this 15%, aren’t they people that customarily you can 
ask to do any job that you think they are capable of doing? 

Mr. Thompson: I renew the objection. 


Trial Examiner: I'll let him answer. 
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A. Well, now you say “are capable of doing.” They not 
only have to be capable; they have to meet I.C.C. specifi- 
cations, such as having a physical on file, and all that stuff 
—I.C.C. physical. And those unassigned men weren’t quali- 
fied as road drivers under I.C.C. regulations. 

Q. Do you know that for a fact to be the answer, sir? 
A. Yes, sir. 


Q. Are you testifying here that no unassigned man is 
ever qualified to haul freight over-the-road? A. No. I 
didn’t say no unassigned man is ever qualified. 

Q. Well, what? A. I said, in our case, they’re not. 


Q. You don’t think you had any unassigned men? A. 
That’s right. 

Q. But it actually could be true that they were qualified, 
and you wouldn’t happen to know it; couldn’t it? A. That 
could be true, but they are not registered with us, they are 
not on file with us as being qualified, which the I.C.C. re- 
quires. 


Trial Examiner: Now, Mr. Thompson. 


Mr. Thompson: Are you through with the line? I want 
to object to it. 


Mr. Pearce: Go ahead and move to strike. 


Mr. Thompson: I want to move to strike the testimony 
on this basis. I think it should be cleared up at this point. 
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There are two contracts in question here. 

Trial Examiner: We are talking now about qualified un- 
assigned men taking over-the-road loads. 

Mr. Thompson: That term “unassigned” comes under the 
contract. It is a contract privilege that the carriers have. 
It comes out of the city contract; it doesn’t come out of the 
over-the-road contract. This man is talking about dispatch- 
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ing over-the-road drivers, and there is no such thing as 
unassigned people in the over-the-road operation. 

Trial Examiner: I think I understand that. 

Q. (By Mr. Pearce) Now how many drivers on this Feb- 
ruary 28th incident—how many drivers, other than Toney 
and Searcy, are you willing to swear now that you asked at 
that time? A. Specifically, as to naming names, unless I 
had the list that I was keeping at that time, I wouldn’t. 

Q. No, sir. I don’t believe you understood my question. 
Let me ask it again. Other than Toney and Searcy, how 
many other drivers are you willing now to swear that you 
asked to handle that freight at that time? 

Trial Examiner: Not naming names, Mr. Hammond, but 
just as best you recall, approximately how many did you 
ask? 

The Witness: I would say at least six, at least six others. 

Q. (By Mr. Pearce) All right. Where is the central dis- 
patching office of your company? A. It’s located at 490 
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Bishop Street. 


Q. In Atlanta? A. Oh; you mean the systemwide cen- 
tral dispatch? 

Q. Yes, sir. A. In Nashville, Tennessee. 

Q. You have about 200 folks there, over-the-road drivers 
there; don’t you? A. I don’t know exactly how many they 
do have. 


Q. You have a large number there; it could be somewhere 
in that neighborhood? A. I don’t know. I think it’s around 
between 130 and 140 roughly. 

Q. Isee. And when you get loads, or problems of having 
loads here in Atlanta, that call for more people than you’ve 
got; don’t you, as a customary matter, call upon your Cen- 
tral Dispatcher to help you out? 
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Mr. Elarbee: Mr. Examiner, I don’t think that is ma- 
terial here. There is no evidence that there was a situation 
here that would have called for more people than they had. 
I think it calls for evidence that is certainly not of any pro- 
bative value in this matter. 

Trial Examiner: Well, the implication of your question, 
Mr. Pearce, to me is this: Is that an established practice 
to call on the Nashville office in case of emergency or lack 
of help here to get over-the-road drivers? 
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Mr. Pearce: I would like to ask that. 

Trial Examiner: All right. 

Q. (By Mr. Pearce) Did you understand that question 
and would you answer it? A. We do present our problems 
to the Central Dispatcher in Nashville, and they were fa- 
miliar with the situation. They knew what we were up 
against. 

Q. At either the February 1st incident or the February 
28th incident, did you communicate with your Central Dis- 
patching office in Nashville? A. Not directly, but through 
my superiors, they were informed of the situation. 

Q. In other words, you didn’t communicate with Nash- 
ville? A. No, sir. 

Q. Were you present when anybody else did? A. I don’t 
believe I quite follow you. 

Q. Were you present when any other person called Nash- 
ville? A. Oh, yes. I saw teletype messages on it. 

Q. Well, of course, you don’t have those with you; do 
vou? <A. No, sir. 


Q. Now do you recall seeing teletype messages in con- 
nection with this incident of February 28th? A. Not spe- 
cifically ; no. 

Q. Or the incident of February 1st? A. February Ist; 
I do. 


Q. Do you recall the teletype message that has any rela- 
tion to this problem from your Nashville Central Dispatch- 
ing office? A. No; except there was one message instruct- 
ing us to be sure that we offered it to all the men, be sure 
we offered the loads to them. 


Q. That was instructions or suggestions to you. But I 
am talking about with reference to sending you some driv- 
ers. A. No. I don’t know what your getting at about send- 
ing the drivers. 


Trial Examiner: Mr. Hammond, what Mr. Pearce, I be- 
lieve, is trying to find out from you is whether or not during 
this particular time from February 1st through March of 
this year, you or your company here in Atlanta had oceca- 
sion to ask your Nashville System Central Office to send you 
additional over-the-road drivers. 


Isn’t that what you mean, Mr. Pearce? 


Mr. Pearce: Yes; I'll take that question, if he will an- 
swer it. 


The Witness: We did. I mean, if we have an overflow of 
freight, we always keep them informed as to our needs for 
drivers. 

Trial Examiner: All right. 

The Witness: If we have rush loads, or anything like 
that, lots of times we will request that they run a driver 
earlier than normal, or something to that effect. 
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Trial Examiner: If you will excuse me, Mr. Pearce? 

Mr. Pearce: Yes, sir. 

Q. (By Trial Examiner) Did you during this particular 
time, because certain drivers here in Atlanta refused to 
handle Brown freight, did you communicate with your 
Nashville office and ask them for drivers? <A. I didn’t per- 
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sonally. I reported to my superiors and let them contact 
Nashville. 

Q. That was the teletype information you were talking 
about? <A. Yes, sir. 

Q. (By Mr. Pearce) The extent of your knowledge, then, 
is that you reported the situation to your superiors, and you 
don’t know what they did, if anything, with Nashville; is 
that what vou are telling us? A. Yes, sir. 

Q. Now between February lst and February 28th, there 
were other loads of Brown freight that came on your 
terminal; weren’t there? A. Yes, sir; we had several. 

Q. And they were handled, weren’t they? A. They were 
handled in about the same manner; yes, sir. 


Q. All right. And that’s true, of course, of after February 
28th, isn’t it? A. The last date, I believe, we got a solid 
load was on the 28th. 


517 


Q. Well, Iam not limiting you to solid loads. A. We had 
LTL freight. 

Q. What I am trying to get at is—and I am not asking 
you for a more complicated answer than just a simple 
answer to this question; that during February and March, 
and for that matter, on until today, you do from time to 
time handle Brown freight; don’t you? A. Yes, sir. 

Q. And these two incidents you mentioned were not the 
only two instances in which freight of Brown has come 
through your terminal? <A. Oh, no. 

Q. And in these other instances, they have been handled, 
have they not? A. Not all of them. I mean, the only solid 
load traffic and LTL—we had trouble with LTL up until 
this notice came out from the Local. 

Mr. Pearce: Now, if Your Honor please, I move to strike 
the answer as not being responsive. I move to strike it on 


the grounds that it is not responsive and too general and 
vaque. 
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Trial Examiner: No. I think it is a precise answer to 
your question. 

Mr. Pearce: I wonder if the reporter will read that last 
answer? 
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(Last answer read.) 


Mr. Pearce: I submit to the Examiner that the question 
I asked is capable of being answered Yes or No, without an 
explanation; but I would like to have an answer to that 
question. 


Tial Examiner: I think it’s been answered, but you may 
ask it again. 

Mr. Pearce: May I propound it again, and ask if he will 
answer first Yes or No. And then, explain all you want to; 
but first answer it before you explain. 


Q. (By Mr. Pearce) Now in stating that in other than 
these incidents that you have described to us, except for 
that, you have already testified that there were other loads 
coming through, and I mean less than carloads as well as 
full loads. Now I am asking you that during February and 
March of this year, except for these incidents vou have de- 
scribed, you did handle Brown freight; is that not correct? 
A. Yes. 


Q. And it did— 


Mr. Pearce: Well, I think that was the answer I was 
after. If Your Honor please, I have no objection with that 
explanation. 


Q. (By Mr. Pearce) But there were other instances of 
Brown freight coming through this dock, and they were 
handled by Wilson Trucking Company; is that correct? A. 
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Mr. Pearce: All right. That’s all, Your Honor. 
Redirect Examination 

Q. (By Mr. Elarbee) Mr. Hammond, in response to Mr. 
Pearce’s last question, that it was handled by Wilson Truck- 
ing Company, was the freight handled to its destination by 
Wilson Trucking Company? <A. Since that order came out 
from, vou know, that letter to the stewards by the Local 
Union; it was handled to destination by Wilson. 

Q. All right, sir. Before the order came out during 
February and March, who handled it to the destination? 
A. The railroads. 

Mr. Elarbee: That’s all. No further questions. 

Recross-Examination 

Q. (By Mr. Pearce) Of course, in those instances, it was 
put on the railroads by your company; wasn’t it? A. Yes, 
sir: supervisory emplovees. 


IRVIN PYRON 
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a witness called by and on behalf of the Charging Party, 
being first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 

Q. (By Mr. Elarbee) Would you state your full name to 
the court reporter? A. Irvin Pyron. 

Q. Where do vou live, Mr. Pyron? A. I live at 296 Orme 
Street, Fairburn, Georgia. 

Q. Where do you work? A. Ryder Truck Lines. 

Q. What’s your job out there, Mr. Pyron? A. My job is 
interchange supervisor. 

Trial Examiner: Now let’s slow down a little bit. 

Q. (By Trial Examiner) What is your name, again? A. 
Irvin Pyron, P-y-r-o-n. 
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Q. Who are you employed by? A. Ryder Truck Lines. 

Trial Examiner: All right, Mr. Elarbee. 

Q. (By Mr. Elarbee) Were vou the interchange super- 
visor, Mr. Pyron, between February 1, 1961 and the end of 
March, 1961? A. I was. 


Q. What do you do as interchange supervisor? A. As 
interchange supervisor, I receive all the interchange that 
comes over to our dock. I get them up to the dock and 
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get their bills coded, and have my checkers to check the 
freight and sign the bills. 


Q. All right, sir. Mr. Pyron, directing your attention to 
the period immediately following February 1, 1961, did you 
have any occasion to ask employees of Ryder Truck Lines to 
handle some Brown freight; did you ever ask them to? A. 
Yes, sir: I did. 


Q. Tell me the first occasion that you remember this 
happening, and what happened. A. The first load I got 
was on a Thursday of the week following February Ist. 
And we got this load of LTL freight up to the dock, and I 
went personally to each checker—each one of my checkers. 
Thad five. And I asked them to check this freight, and they 
all refused. 


Q. Do you remember their names, Mr. Pyron? <A. Yes, 
sir. 

Q. Who were they? A. David Avery, John Sapp, Dewey 
Martin, Joe Gainor, Willie Respess. 

Q. Did you ask each one individually? A. Yes, sir: 
individually. 

Q. Did any one of them agree to handle the freight, or 
check it, rather? A. No. They all gave me a direct no, 
except one man. 


Q. Who was that? A. John Sapp. He said, “If it’s right 
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to check it, I'll check it. If it’s wrong, I won’t.” But after 
five minutes, he didn’t do either one. 

Q. All right. Then, what did you do after they refused to 
check it? A. I checked it, myself—me and another super- 
visor. 

Q. Do you know what happened to that freight after that? 
A. Yes, sir. 

Q. What happened? <A. We had the railroads come out 
to our dock and pick it up. 

Q. The railroads came out to your dock and picked it up? 
A. Yes. 

Q. Ryder didn’t handle it any further after that? A. No, 
sir. 


Q. It was handled by railroads? A. Yes, sir. 
Mr. Pearce: Your Honor, further leading questions. I 


hate to keep on objecting. 

Trial Examiner: It is sort of underlining what was said, 
Mr. Pearce. 

Mr. Pearce: Well, it just isn’t the way to get the facts 
in the record by the witness, and it’s getting, and had 
reached a point where it is prejudicial. I do make a point 
about it. 

Q. (By Mr. Elarbee) Mr. Pyron, did you on any other 
oceasion after that ever go back to these checkers and ask 
them any more to handle Brown freight?) A. No, sir; I 
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did not. 

Q. Why didn’t you?’ A. Because I figured it was useless 
—a useless case; they refused. 

Q. (By Trial Examiner) Well, when they refused, what 
did they say; I mean, did they give you a reason for refus- 
ing? A. Yes, sir. I asked for a reason. They told me that 
Brown Truck Lines was on strike. 
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Q. Anything else? A. No, sir; that’s all. They was on 
strike and they couldn’t handle it because of that situation. 

Q. (By Mr. Elarbee) Mr. Pyron, between February 1st 
and the end of March, 1961, as far as you know, was there 
any freight that came to your dock that was handled by 
your checkers or other dock employees? A. No, sir; there 
wasn’t any handled by our dock employees until this notice 
came out. 

Q. Did they start handling it after that? A. Yes, sir: 
they did. 

Mr. Elarbee: I have no further questions. 

Mr. Thompson: No questions. 

Mr. Pierce: Excuse me a moment, Your Honor. 

Trial Examiner: Yes. 

Cross-Examination 
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Q. (By Mr. Pearce) Now, Mr. Pyron, is that P-y-r-o-n? 
A. Yes, sir. 

Q. Mr. Pyron, on this occasion on Thursday, when you 
asked these five people if they would handle the freight; 
you say they gave you a reason. Did they all give you the 
same reason, or just how was that reason given? A. Yes, 
sir. They gave me the same reason. 

Q. All in unison, or what? A. One at a time. 

Q. I see. And that reason was that Brown was on strike, 
and they wouldn’t handle the freight? A. That’s right. 

Q. Is that as near as you can recall their exact words? 
A. Yes, sir; almost exact words. 

Q. All right, sir. Now I believe during the period of 
February and March of this year your company did handle 
some volume of freight for Brown, didn’t you, through your 
supervisors as you have described it? A. All the freight 
that came to our dock to my attention during that period 
was handled by supervisors. 
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Q. And all of the freight of Brown that came to your 
attention during that period was handled and dispatched, 
was it not? A. Well, sir, I don’t have anything to do with 
the dispatching. I receive the LTL freight, and all that was 
unloaded on our dock, and loaded back to the railroads 
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during that period before this notice came out. 

Q. So the extent of your knowledge is the checking and 
loading; that’s as much as you know about it? A. Yes, sir. 

Q. And it’s your testimony that during these two months, 
February and March, that all freight that came to you from 
Brown was received and handled in that manner? 
A. All the freight that came to us before this injunction 
was handled by supervisors; and, after this notice came out, 
our employees started checking it and handling it in the 
normal manner. 

Q. So the whole period since February Ist, right up to 


date, all freight that has been tendered to you by Brown 
has been handled, one way or the other? A. All the freight 
to my knowledge; yes, sir. 

Q. In other words, all the freight they have tendered to 
you, you’ve handled in one of those ways or the other? A. 
Yes, sir. 


JAMES W. WOOD 
a witness called by and on behalf of the Charging Party, 
being first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination 
Q. (By Mr. Elarbee) Would you please state your name? 
A. James W. Wood. 


Q. Where do you live, Mr. Wood? A. 4011 Boring Road, 
Decatur, Georgia. 
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Q. For whom do you work? A. Ryder Truck Lines, 

Q. What is your job at Ryder Truck Lines? A. Ware- 
house superintendent, morning shift. 

Q. Were you warehouse superintendent of the morning 
shift at Ryder from February 1, 1961 until the end of 
March, 1961? A. I was, 

Q. Mr. Wood, during that period of time, did vou ever 
have any occasion to ask any of your warehouse employees 
to handle freight that was tendered by Brown Trucking 
Company? <A. Yes, sir; I did. 
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Q. Do you remember approximately when that first oc- 
casion arose that you did this? A. It was, I would say, 
the Ist or the 2nd day of February. 

Q. All right, sir. Tell me what happened, please, sir? A. 
That was freight that was being unloaded off of our truck 
going to Brown Transport; and, when the checkers got to 
the shipment that was going to Brown, well, they refused 
to unload it. 

Mr. Pierce: I object to that, unless it’s within his personal 
knowledge. 

Mr. Elarbee: I am going to connect it up. 

Trial Examiner: All right. 

Q. (By Mr. Elarbee) Were you there, Mr. Wood? 
Yes, sir. 


Q. Do you know which checker refused to unload it? 
Yes, sir. 

Q. Who was he? A. Columbus Trimble. 

Q. Did you talk tohim? A, Yes, sir. 

Mr. Pierce: What was that name? 

The Witness: Columbus Trimble. 

Q. (By Mr. Elarbee) Did you ask him to unload it? A. 
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Yes, sir. 

Q. Did he doit? A. No, sir. 

Q. What answer did he give you? A. That he couldn’t 
unload it. It was hot freight. 

Trial Examiner: That he couldn’t, or wouldn’t? 

The Witness: He didn’t want to unload it because it was 
hot freight, and he wouldn’t unload it. I asked him, was he 
refusing to unload it; and he said, “Yes, I am.” 

Q. (By Mr. Elarbee) Were there any other checkers that 
you asked to unload the freight? A. Yes, sir. Harold 
Jordan, Charles Ware, James Pitts. 

Q. Did any of them unload it? A. No, sir. 

Q. What happened to the freight? A. The supervisors 
unloaded it. 

Q. Mr. Wood, during the period from February 1, 1961 
until the end of March, did vou get any checkers, or dock 
employees, or warehouse employees employed by Ryder to 
handle any of Brown’s freight? A. No, sir. 


Q. Do you remember when a notice was posted on the 
bulletin board over there? A. The last of March; yes, sir. 


Q. Did they begin handling it after that? A. Yes, sir; 
they did. 
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Q. Now after you asked them the first time to handle the 
freight, did you ever have any occasion to ask them again? 
A. Well, from day to day, it would be each checker. He 
might work today, and he might not have a shipment going 
to Brown. And tomorrow or the next day, he might have a 
shipment. But I specifically remember one day I asked 
Ware to check a shipment off a Brown truck that was un- 
loading right above where he was; and he told me that if he 
checked that freight off, that they never would let those boys 
back in the Union—of Brown Transport back in the Union. 
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Q. Did he unload it, or check it? A. No, sir. 

Q. Now, Mr. Wood, do you remember whether or not you 
continued doing this all during this period of time, or did 
you quit doing it, or what happened? A. Well, after a 
certain period of time, I’d say along about the middle of 
February, well, we just quit asking them. 

Q. Why? A. Well, we figured it was the easiest thing to 
do because they all just about refused. 

Q. Had you been able to get any of them to handle it 
up to that time? <A. No, sir. 

Mr. Elarbee: That’s all. 


532 


Mr. Thompson: No questions. 
Cross-Examination 


Q. (By Mr. Pearce) I want to just see if I got correctly 
your statement of what Mr. Trimble, Mr. Jordan, Mr. Ware 


and Mr. Pitts said to you. Do you remember the occasion 
that you testified to? A. Yes, sir. 

Q. I believe your statement was that they said they didn’t 
want to handle the freight. And then you asked them, were 
they refusing; and they said they were refusing; is that 
correct? A. Yes, sir. I’d like to rephrase that. I’ll say 
that they refused to answer, not that they didn’t want to, 
just the fact they refused to handle it. 

Q. Did they use the words, “There is a strike on,” or any- 
thing like that? A. Yes, sir. 

Q. And did they use the words, “We don’t want to handle 
the freight”? A. I’d like to strike that. I don’t think that 
they used that word, that they don’t want to handle it. I 
mean, they did use, “I will not handle it—I am refusing to 
handle it.” 

Q. In other words, that’s your best testimony now, that 
the words they used were, “I am refusing to handle it—I 
will not handle it”? A. That’s right. 
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Q. Sir? A. That’s right. 

Q. And that’s true as to these people you’ve named? 
A. Yes, sir. 

Q. And that’s true as to all the people you asked on 
February 2nd? <A. Yes, sir. 

Q. All these folks I’ve called out to you, are they ware- 
house employees? A. Yes, sir. 

Q. What do they normally do; I mean, do they work in 
the warehouse, moving stuff around in the warehouse? 
A. They are checkers. They unload trucks, inbound trail- 
ers. 

Q. Now what is the difference between what they do, and 
what Mr. Avery, Mr. Sapp, Mr. Martin, and Mr. Gainor and 
Mr. Respess do? A. Well, the last ones that you named 
there, they are directly the handlers to check interchange 
freight. 


Q. Now your boys that you mentioned, you are the ware- 
house superintendent? <A. Yes, sir. 

Q. And your boys, Trimble, Jordan, Ware and Pitts, they 
work inside the warehouse? <A. Yes. 
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Q. And they check and move goods inside the warehouse; 
is that what they do? A. Yes, sir. 

Q. How many folks like that do you have? A. We have 
31 checkers. 

Q. 31 checkers, who are warehouse employees? A. Yes, 
sir. 

Q. Under you? A. Yes, sir. 

Q. Now how many people, other than Trimble, Jordan, 
Ware and Pitts would you swear that you asked on Febru- 
ary 2nd to handle the freight? A. Well, I wouldn’t swear 
any more than that on February 1st; because, like I said a 
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while ago, it could have been from day to day. I mean, one 
day one of them may have had a shipment, and it might 
have been a week before he had another shipment. 

Q. Now in your position as warehouse superintendent, 
do you have occasion to know when Brown freight goes 
through your warehouse? <A. Yes. 

Q. You think you know that? A. Yes. 

Q. Now isn’t it true that during the months of February 
and March, Brown freight did go through your warehouse? 
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A. It was only at our dock, unloaded. 

Q. It was unloaded and it went through vour warehouse? 
A. It was unloaded at our dock, and the inbound freight 
that we had taken off our trailers, going to Brown Trans- 
port, the supervisors handled it. 

Q. Yes, sir. A. And Hudson Hauling picked it up. 

Q. Yes. But it did go through your dock, and, as you 


say, through your warehouse? <A. Yes, sir. 


Q. With what regularity, just approximately; was it as 
often as every day? A. No. 


Q. Was it as often as an average of every other day? 
A. I would think so; yes, sir. 

Q. In other words, during February and March, approxi- 
mately on an average of every other day, you had Brown 
freight go through your dock and/or w archouse? A. Yes, 
sir. 

Q. And it’s your testimony that you handled, as far as 
checking was concerned, by supervisors? A. Yes , it was 
handled by supervisors. 
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Mr. Elarbee: If Your Honor please, that concludes the 
Charging Party’s presentation. 
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WELDON MATHIS 
a witness called by and on behalf of the Respondents, being 
first duly sworn, was examined and testified as follows: 
Direct Examination 

Q. (By Mr. Patton) State your name, please, sir. 
A. Weldon, Mathis. 

Q. Mr. Mathis, what is your position with Truck Drivers 
and Helpers Local Union 728? A. Secretary and Treas- 
urer. 
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Q. What are your duties in that position? A. Well, I 
handle most of the office work. 

Q. What is your position with the Southern Conference 
of Teamsters? A. I am an organizer for the Southern 
Conference of Teamsters. 

Q. Now just describe for the record what your various 
duties are with the Southern Conference of Teamsters. 
A. Well, I am Chairman of the Grievance Committee in 
the Southeastern States; that’s Tennessee, Kentucky, Ala- 
bama, Mississippi, Georgia and Florida. 

Q. Now as such, do you not hear grievances, your com- 
mittee, I mean? I don’t mean you individually, but the 
committee of which you are a member. A. Yes, sir. 

Q. That committee is made up of Union and Manage- 
ment representatives? A. Yes, sir. 

Q. Now go ahead and explain your other duties. A. I 
negotiate some contracts for the various Local Unions in 
the Southern Conference area. I investigate strike sanc- 
tion requests for our Local Unions and make recommenda- 
tions for approval or disapproval, and handle other matters 
which I may be assigned to for the Southern Conference. 
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Q. Do you engage in many, or few, contract negotiations 
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in that duty? A. I don’t know what you mean by “many” 
or “few.” 


Q. I'll withdraw the question. Are you, or are you not, 
a member of the Negotiating Committee which negotiated 
the contract of the Southern Conference of Teamsters with 
the Carriers Association, which is the subject of this litiga- 
tion? A. Yes, sir. 

Q. What is your position with reference to that commit- 
tee? A. I was Chairman of the Committee for the South- 
east. 

Q. That is, for Labor? A. Yes; for the Union. 


Q. For the Union. That committee is composed of how 
many people? A. The committee originally was composed 
of about 8 or 10 company representatives and about 7 or 
8 union officials. I don’t have the exact number. 


Q. In your position on that committee, did you attend 
and engage in the bargaining negotiations that led up to the 


consummation of this agreement? A. Yes, sir. 

Q. I will ask you, please, to tell the Examiner whether 
or not there was any discussion of the “protection of 
rights” clause in those negotiations? 

Mr. Elarbee: If Your Honor please, I want to interpose 
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an objection at this time. I don’t know exactly what he’s 
leading to; but, of course, the General Counsel and the 
Respondent Unions stipulated as to the existence of the 
contract. 


As to the discussions that went on during the negotia- 
tions outside the presence of this party, they certainly 
are hearsay; and, not only that, but irrelevant and im- 
material to this proceeding. The contract is the best evid- 
ence of what they did. 


Trial Examiner: Let’s see where we go. I’ll let the ques- 
tion stand. 
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The Witness: Yes; we had a number of discussions on 
this particular article of the contract. 


Trial Examiner: Now let me see if I understand you cor- 
rectly, Mr. Mathis. The discussions were during negotia- 
tions; is that correct? 

The Witness: Yes, sir; that’s right. 

Q. (By Mr. Patton) Relate the nature of those discus- 
sions. 
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Q. (By Mr. Patton) I believe you have testified that 
there was a discussion of that “protection of rights” clause? 
A. Yes, sir. 

Q. Now what was that discussion? 


Mr. Thompson: I want to object to that on the grounds 
that it is too vague and indefinite to be of any probative 
value. 


Trial Examiner: Let’s find out. 


Do you mean, Mr. Patton, during the course of negotia- 
tions? 


Mr. Patton: Yes, sir. 


Trial Examiner: Well, the answer can be Yes, or No, of 
course. 


Mr. Elarbee: He asked him if there was a discussion, if 
your Honor please, and he said Yes; and then he says, 
“What was that discussion?” That clearly calls for hearsay 
and goes into the entire matter of the negotiations. 


Trial Examiner: Yes; I'll sustain the objection. 


Mr. Cohen: Your Honor, I think the contract speaks for 
itself. 


Trial Examiner: I sustain the objection. 
Mr. Elarbee: He sustained the objection. 
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Mr. Patton: I might say, if Your Honor please, that is a 
little—I realize your Honor has ruled; but I don’t know that 
I have clearly stated the purpose of this. I wish to show 
that the parties did go into the question of the “protection 
of rights” clause; that, in going into that, that questions 
were asked by the companies as to whether or not 

Mr. Thompson: Just a minute. 

Trial Examiner: Mr. Patton, I don’t want to go into the 
legislative history of this section, so to speak. I think that 
it having been written, having been agreed to, is all within 
the four corners of the agreement, and paragraph 9, the 
protection of rights, is included therein. 

Now I am not going to take testimony concerning what 
was said during the bargaining sessions. Now if you dis- 
agree with me, you have your remedy; you can take special 
appeal, and perhaps the Board will disagree with me. That's 
the way I feel about it. 

Mr. Patton: If Your Honor please, in view of that rul- 
ing, I would like to make an offer of proof. 

Trial Examiner: Yes. 


Will you please, Mr. Mathis, go in our luxurious waiting 
room out there? 


(The witness left the hearing room.) 


Mr. Thompson: Mr. Examiner, if there is anyone else 
that the Union intends to interrogate concerning this point 
is in the court room, I would like to ask that he be excused. 
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Trial Examiner: We can settle this on the offer. Let’s 
take the offer of proof. 


Mr. Thompson: What I would like to do is have any wit- 
ness that is going to testify about this, what he is fixing to 
say, ought to be out of the room, too. 


Trial Examiner: If I reject the offer, it doesn’t make 
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any difference; or, if I allow the offer, it doesn’t make any 
difference. 

Mr. Patton: If Your Honor please, if permitted to do so, 
Mr. Mathis would testify that the question of the “protec- 
tion of rights” clause of the contract was raised and very 
thoroughly discussed by both sides to the bargaining con- 
ference; that the carriers interrogated the representatives 
of the Union as to whether or not they would, under that 
clause, object to the use of supervisors, extra employees, 
whether they would insist on seniority rights, and various 
subjects like that, in the event the employees refused to 
handle the freight; that, in reply thereto, the company was 
advised by Mr. Mathis and other members of the committee 
on behalf of the Union that the Union would not object to 
the company’s using supervisors or extra employees or 
casual employees, or lease operators, or whatever means, 
or non-union employees, or any other means that they could 
find to handle their freight; that it was in no way a prohi- 
bition against the handling of the freight; but that the only 
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thing they were seeking to do by this clause, and the only 
prohibition in the clause from the standpoint of the Union, 
was that the employee could make an individual election. 

Trial Examiner: He can make his decision as to whether 
or not he wanted to touch these goods. If he wanted to, the 
Union says it’s all right. If he didn’t want to, the Employer 
says, “Well, if he doesn’t want to, there is nothing I can do 
about it.” 

Now your position, as a representative of the Union, is 
simply this: That the clause shows within it, as a contract 
matter, that the Employer cannot take action to discipline 
an employee, or fire him, if an employee refuses to touch 
what you call, Mr. Previant’s phrase, “hot cargo” and the 
other. That is your position on it. 
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I don’t want to go into what was said by representatives 
of either side at the negotiations, during negotiations, be- 
cause we will open up a Pandora’s box. That means that if 
there is disagreement as to what was said, or what some 
thought was said, we will be here forever. 

Now the law of evidence is clear, and there are exceptions 
to it, of course; that once the parties agree and write it 
down, that is the agreement. It may be subject to interpre- 
tation, as it will be in this case, of course. But I don’t think, 
Mr. Patton, that I will accept your offer of proof because I 
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think we are going far afield. The contract has been writ- 
ten. It’s here. It is to be interpreted on the basis of the 
facts. 


Now whether there are violations of the act, or unfair 
labor practice as to those inherent in this case, will be re- 


solved on the facts, and on the law on the basis of how the 
law has been written and the interpretation of your con- 
tract. If we get into this sort of thing, nothing decisive will 
come out of it, I’m afraid. 


IT reject your offer. 


Mr. Pearce: If Your Honor please, could I be heard just 
a moment? 

Trial Examiner: Sir? 

Mr. Pearce: I said, may I be heard? 

Trial Examiner: Oh, of course. 

Mr. Pearce: It is not my purpose to argue the ruling; 
but, to make clear the offer of proof we are making, and to 
amplify it, and to state it is our representation that if this 
witness were permitted to go into the conversations at the 
bargaining session, he would testify that the question of 
whether or not the carriers could actually, and, as a matter 
of actuality, handle the freight, if their Union employees 
refused to, was discussed ; that the carriers represented that 
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they thought that they could handle the freight through 
other means, such as supervisors, officers, railroads, piggy- 
back, Non-Union employees, extras, casuals, and the like, 
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provided the Union would have no objection to their using 
those methods; and that the Union took the position at the 
bargaining session, and is bound by that position, that in 
the event the regular employees refused to handle, that the 
Union would have no objection to the company’s using these 
other means to handle it, and would not consider the use of 
these other personnel as a violation of the contract. 


. * * * * . e e 


Trial Examiner: All I can do is summarize some of the 
facts now in the record. There hasn’t been a scintilla of 
evidence to the effect that any Employer heard the Union 
say the Union objects to a supervisor handling the goods— 
not a thing. 
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Q. (By Mr. Patton) Mr. Mathis, was there any agree- 
ment with reference to the clauses of the contract under at- 
tack in this proceeding that was not incorporated in the 
contract? <A. No, sir. 
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Q. (By Mr. Patton) What was the reason for the erec- 
tion of the picket line? 

Mr. Thompson: I want to note an objection to that, too, 
just for the record. 

Trial Examiner: Yes, sir. 

The Witness: The company discharged some 50 or 56 
employees, and further refused to bargain with the Local 
Union for a renewal of the contract. 


* * * ° * * . s 
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Trial Examiner: I wonder, Mr. Coben, if you will tell 
me—I don’t seem to find it in my notes, whether or not 
Brown Transport Corp. was a party to General Counsel’s 
Exhibit 3 prior to the strike on January 31st, over-the-road 
or local, either one? 

Mr. Cohen: It did show, as I recall, the local. 

Mr. Elarbee: They were a party only to the local agree- 
ment. 

Trial Examiner: Thank you. 

Mr. Pearce: Could that be stipulated, so we wouldn’t 
have any question about it? 

Trial Examiner: I guess it is. It is a statement on the 
record. I’m sure counsel will stipulate. 

Mr. Patton: We so stipulate. 

Mr. Elarbee: I understand the stipulation to be that 
we were a party only to the local agreement. 

Mr. Pearce: To the local agreement; not the over-the- 
road. 

Mr. Patton: That is correct. 

Mr. Pearce: It expired January 31, 1961. 

Direct Examination (Continued) 
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Q. (By Mr. Patton) Mr. Mathis, in your experience in 
hearing numerous grievances and negotiating contracts, 
and your work in general for both the Southern Conference 
and Local Union 728, have you become familiar with the 
term known as lease operator? A. Yes, sir. 

Q. Please describe for the record what a lease operator 
is. A. A lease operator is generally a man that owns his 
own equipment, tractor, and sometimes trailer, the combi- 
nation; and he will make a lease with a company for gen- 
erally, I think, in compliance with the law, it’s a 30-day 
lease, but rarely does he ever operate more than one trip, 
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one way. A company in Atlanta would put on a lease 
operator maybe to run to Miami, Florida. He would pick 
up the load at the company’s terminal and deliver the load 
to the company’s terminal at the other point, whether it 
be Miami or any other city. 

Q. Are lease operators utilized by interstate common 
carriers? <A. Yes, sir. 

Q. Now, Mr. Mathis, are you familiar with the term, 
piggy-back? A. Yes, sir. 

Q. Please relate what piggy-back is? A. Piggy-backing 
is where a freight company would make an agreement, or 
a contract, with the railroad. They will deliver a trailer 
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to the railhead in one city. The railroad will take it from 
the railhead in that city to a railhead in another city, where 
the company will pick it up again and deliver iti: 

Q. Now when you say “it,” do you mean the trailer of 
the common carrier? A. The trailer; yes. The company 
will pick up the freight at one point, and deliver it at the 
other point, and the railroad will handle it in between. 

Q. And to be sure the record is straight, when you say 
“company,” do you mean a motor carrier? A. Yes, sir. 

Q. Now who is billed for the piggy-backing by the rail- 
road? 

Mr. Thompson: I want to object to that on the grounds 
that it hasn’t been shown that this gentleman is qualified 
to testify in such a vastly general fashion about some sys- 
tem that is worked between trucking companies and rail- 
roads, which he has no connection with, other than being 
an international representative of this Union. 

Mr. Patton: If Your Honor please, I would like— 

Trial Examiner: I will assume Mr. Mathis must have 
some general knowledge. He is subject to cross-examina- 
tion, Mr. Thompson. 
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Q. (By Mr. Patton) What is your answer, sir, as to who 
is billed? A. The common carrier would pay the freight 
bill to the railroad. 
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Q. Would that be the common carrier, whose vehicle 
was transported? A. Yes. 

Q. That is transported over the railroad? .A. Yes. 

Q. Mr. Mathis, when did the picket line of Truck Drivers 
& Helpers Local Union 728 go up at Brown Transport 
Corp.? A. About midnight of January 31, 1961. 

Q. Is that picket line still in existence at Brown Trans- 
port Corp.? <A. Yes, sir. 

Q. So far as you are aware, has the picket line been in 
existence at all times between February Ist and the present 
date at Brown Transport? <A. Yes, sir. 

Q. What was the reason for the erection of the picket 
line? 

Mr. Elarbee: Objection, if Your Honor please. I don’t 
think that is material as to why this picket line was put up. 

Trial Examiner: Let’s see if Mr. Mathis’ answer is any 
different from that of Mr. Brown, your client. 

The Witness: Brown, for three or four months prior to 
the expiration of the contract, contacted his employees— 

Mr. Elarbee: Now if Your Honor please, what Brown did 
in contacting his employees is certainly not relevant nor 
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material. 

Trial Examiner: What was the reason for the picket 
line, Mr. Mathis, so far as you know? 

The Witness: The reason the picket line was established 
was because the company fired some 56 employees: and, of 
course, the refusal on their part to sit down and negotiate 
anew contract. 
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Mr. Elarbee: If Your Honor please, I object to that. 
This is getting into the nature of whether or not what we 
did was a refusal to bargain. It is a conclusion on his part. 

Trial Examiner: I disagree with you. General Counsel 
asked Mr. Brown the same question. Mr. Brown said that 
pickets were set up because he refused to renew an agree- 
ment. 

Mr. Elarbee: Right. 

Trial Examiner: And under examination, Mr. Brown 
also said, Yes, it was true that he had let some 50 to 55 
men go. Now the reasons given by Mr. Mathis will have to 
be weighed, if he gives reasons. That’s what he thinks, at 
least. 

Mr. Elarbee: All right. 

Q. (By Mr. Patton) Now, Mr. Mathis, did Mr. Brown 
make any threats to the employees as to what he would do? 

Mr. Elarbee: Now if Your Honor please, this is the very 


thing I was objecting about. 
Trial Examiner: All right. Objection sustained. 
Mr. Patton: If Your Honor please, I would like to make 
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an offer of proof. 

Trial Examiner: You have made your offer of proof on 
that point, last Friday, and I rejected it. You made it at 
some length. I am not going into 8(a) (3)’s as to any reason 
why Mr. Brown fired these people at all. 

Mr. Patton: I might state, if Your Honor please, that 
a reason that I feel— 

Mr. Elarbee: Now if Your Honor please, if Mr. Patton 
is going to get up here and spread on the record all these 
facts, then I am going to ask the witness to leave the room. 

Trial Examiner: He can spread all he wants to. I have 
ruled. The more he says, the more you have to have 
stricken from the record; that’s all I have to say. 


281 


Mr. Elarbee: All right. 

Mr. Patton: I would like, if Your Honor please, for the 
record, to make my position clear on the record as to my 
reason for feeling that the evidence is competent. 

Trial Examiner: You made your reasons clear last Fri- 
day, Mr. Patton, and I ruled on it. I don’t want to hear 
that argument again. 

Mr. Patton: Well, if Your Honor please, I would like to 
make a complete offer of proof with referenco— 

Trial Examiner: I think your offer is complete. 

Mr. Mathis, you step out of earshot, and I'll listen to 
it again, Mr. Patton, at your insistence only. 
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(The witness left the hearing room.) 

Mr. Patton: If Your Honor please, if permitted to do 
so, the witness would testify that several months prior 
to January 31, 1961, Brown Transport Corp. advised its 
employees, city pickup and delivery employees at Athens, 
Georgia that they would be discharged if they did not 
withdraw from the Teamsters Union and join a group of 
over-the-road drivers in a so-called Independent Union; 
that the employees did not withdraw from the Teamsters, 
whereupon the threat was carried out. The employees were 
discharged. And that was the subject of a charge with the 
National Labor Relations Board in which Brown Transport 
Corp. entered into a settlement agreement with the National 
Labor Relations Board, posting a cease and desist order, 
and reinstating the employees, who were— 

Trial Examiner: That is another case, Mr. Patton. I 
am not interested in it. The only thing I am interested in 
now is Section 8(e) of the statute. The fact that there 
was a dispute apparently between the Teamsters and Brown 
Transport Corp., I am not going into the details of that 
dispute at all. I am not interested; it is not material to 
the issues in this case. 
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The question is whether or not the employees employed 
by Brown, who were members of the Teamsters Union, in 
the course of their duties elected not to handle goods of 
Brown—not the employees of Brown. I didn’t mean to say 
that. The employees of other carriers refused to handle 
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the goods of Brown. That is the sole issue of the case. 
Now whether or not, as a matter of law, that is illegal. 

I am not going in an try a case involving disputes lead- 
ing up to discharge. I won’t do it. I told you last Friday. 
If you disagree with me, you know your remedy under the 
rules. I am not going to take it, and I don’t want to hear 
any more about it. 

Mr. Patton: If Your Honor please, I think to preserve 
my remedy under the rule, though, I would have to com- 
plete my offer of proof. I do request permission to do that. 
It will only be two or three more sentences. But I do think, 
in order to protect my rights in the record, that I would 
have to complete my offer of proof. 

Now this witness would also testify that the employees 
in Macon, Georgia were advised by Brown Transport Corp. 
that they would be discharged if they did not get out of the 
Teamsters Union. 

Trial Examiner: When was this? 

Mr. Patton: This was within a month or two—within the 
two months of the picket line being erected, that this threat 
was made at Macon. 


Trial Examiner: At a time when there was a local agree- 
ment in effect between Brown and the Teamsters? 


Mr. Patton: That is correct. 
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Trial Examiner: Well, that is not material to this case. 
That was another case, by your very words. It was settled, 
or stipulated, or something happened. 
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Mr. Patton: I am now talking not about the case which 
was settled, which was at Athens, Georgia; but I am now 
talking about something that happened at Macon. 

Trial Examiner: <All right; go ahead. 

Mr. Patton: These employees were advised by the com- 
pany that if they did not get out of the Teamsters Union, 
their work would be given to a cartage company and they 
would be discharged. Then, under this threat, they did 
withdraw from the Teamsters. 

That here in Atlanta, the employees in Atlanta, Georgia 
were advised by Brown Transport Corp. that if they did 
not get out of the Teamsters, that their work would be 
given to a cartage company and they would be discharged. 
‘And that some 52 out of approximately 56 employees signed 
a statement to the effect that they wanted the Teamsters 
to continue to represent them. And that on January 31st, 
every employee who signed that statement was discharged 
by Brown Transport Corp. Only those employees, who did 


not sign it, being retained; and Brown Transport Corp. 
then moved its operations to the terminal of Hudson Haul- 
ing Company, and since that time has operated Brown 
Transport Corp. as operating Hudson Hauling Company 
in every sense of the word. And the employees of Hudson 
Hauling Company, under the instructions of Brown Trans- 
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port Corp. have delivered the freight, and none of these 
52 employees have been reinstated. 

That completes my offer—and that that was the reason 
for the picketing. If Your Honor please, that completes 
my offer of proof. I might say that J think it is relevant 
as showing that the actions of Brown were so flagrant as 
to make more likely a refusal to handle freight, even in the 
absence of the contract which is now under attack, than 
would be the situation in a less flagrant case. 

Trial Examiner: All right now, Mr. Patton, I have let 
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you ask Mr. Mathis the reason he thought the pickets were 
established at Brown. That’s as far as I shall go. As far 
as that’s concerned, that’s all right. The rest of it, I re- 
ject—finally, I hope. 


* * * 


Trial Examiner: Mr. Cohen? 
Mr. Cohen: Yes. 
Cross-Examination 

Q. (By Mr. Cohen) Mr. Mathis, I think it was Friday 
you mentioned extra employees working for the various 
carriers. Do these extra employees work elsewhere than 
for the particular carriers? A. Yes. 

Q. Beg your pardon? A. Extra employees under the 
city contract; yes, they work elsewhere. 

Q. How about these casual employees in the city? A. 
The same way. 

Q. Extra over-the-road employees? A. Extra over-the- 
road employees generally only work for that one company. 
They have seniority with the company, and they wouldn’t 
work for anybody generally except the company they are 
employed by. 

Q. How about the casual over-the-road employees? A. 
They may work for half a dozen different companies. 

Mr. Cohen: No further questions. 

Q. (By Mr. Elarbee) Mr. Mathis, I believe Friday in 
your testimony, you testified that as to extra employees, 
the company was under no obligation to call these em- 
ployees or any obligation to these employees, for that mat- 
ter; is that correct, sir? A. Under the city contract, that 
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is correct. 


Q. Now is the extra employee under any obligation to 
make himself available to that company? <A. No. 
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Q. Does the company have any assurance that such extra 
employees will be available if they call them? A. Well, 
there is a great supply of extra casual employees in the 
city for freight lines, and they can never have any problem 
of getting the extra and casual employees. 


Q. I believe that’s responsive to my question. I will ask 
you again, does the company have any assurance, other than 
the fact that there has been in the past a great number of 
them available, according to your testimony; does the com- 
pany have any assurance other than just the hope that they 
will be available? A. Well, other than the fact that they 
can pick up the phone, and, in most cases, they don’t even 
have to do that. The people go to a dock for a shape-up 
operation. This takes place on every dock in the City of 
Atlanta. 


Q. All right, sir. Now you say you have a shape-up oper- 
ation on every dock in the City of Atlanta every day? A. 
Well, I don’t know that it happens every day. 


Q. Well, How often would you say it happened, Mr. 
Mathis? A. I’d say on 60 or 70% of the docks, it happens 
every day. On some of the other docks it may happen only 
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two or three times a week. 

Q. Were you present in the hearing room the other day 
when, I believe, Mr. Durham testified about extra employ- 
ees; that some had come by the terminal? Were you present 
then? A. Yes. 

Q. Would you say that his testimony was a fair state- 
ment of the situation that existed at Central Freight Lines? 
A. If he said that the people come to his dock for extra 
work, yes, sir; it’s true. 

Q. Now how much of your time do you spend in the City 
of Atlanta, Mr. Mathis? A. I spend about 20 days a month 
in the City of Atlanta. 
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Q. Do you at the present time have the direct and per- 
sonal responsibility for any barn or freight terminal in the 
City of Atlanta, or are they assigned to other assistant 
business agents of your Local Union? A. All of the freight 
barns in the City of Atlanta are assigned to other assistant 
agents. 

Q. You do not have a single one assigned to yourself 
personally? A. No. 

Q. How many years has it been, Mr. Mathis, since you 
personally have represented a barn or been assigned to a 
terminal as a member of your Local Union? A. Well, it’s 
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been four or five years since I was assigned. However, I 
represent all of them from time to time. 
Q. Now when you say you represent all of them from 
time to time, in what capacity would you do that, Mr. 
Mathis? A. As a business agent of Local 728. 


Q. In connection with any grievances that might arise? 
A. Yes. 


Q. Let’s go into this shape-up a little bit further. You 
have testified that practically every terminal in the City of 
Atlanta has a shape-up. I guess that’s where a bunch of 
employees gather around every morning, looking for work; 
is that right? A. Every morning, or evening. 

Q. Every morning, or every evening? A. 5:00 or 6:00 
o’clock in the afternoon is a popular time for extra em- 
ployees. 

Q. Now how long has it been since you’ve seen one of 
these? A. Well, I guess it’s been two or three months. 

Q. Do you remember where that was, Mr. Mathis? A. 
Central Freight Lines. 

Q. At Central? A. Yes. 

Q. Now how many of these employees were standing 
around at this shape-up at that time? A. Six or eight, I 
guess, at this particular time. 
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Q. Who do they report to or go to see at this shape-up? 
A. They talk to the dock foreman. 

Q. Now how many employees would you say would be 
available at all of these shape-ups that occurred? <A. All 
over the city? 

Q. Yes. <A. All of them together? 

Q. No; at each place. Let’s take each place. A. Well, 
it varies. Ryder Truck Lines may have 40 men show up 
for a shape-up. 

Q. That’s every day? A. No; not every day. 

Q. How often? A. Well, they will have probably 40 on 
Saturday morning, the same amount or possibly more on 
Sunday. On Monday morning they may have 20 or 25. 

Q. Now isn’t it true, Mr. Mathis, that most of the people 
that come around a freight line for extra work are people 
that come around on Saturday and Sunday, on the week- 
ends, when they are not at their regular jobs and are trying 
to pick up extra work? A. No. No; that’s not true. 

Q. Well, then why would you say there were so many 
more on Saturday and Sunday than on the other times? 
A. Because the company uses more on Saturday and Sun- 
day. They don’t use any of their regular employees on 
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Saturday and Sunday in most cases, and they fill out with 
casual employees. However, a freight operation is usually 
heavy two or three days a week. The other two or possibly 
three days are normal, or light. So their own employees 
handle the freight during these light days. Now this is not 
in every case. This is the normal situation. On the heavy 
days, they use a large number of casuals. 

Q. Has this type of thing been going on for a number 
of years to your own knowledge? A. It’s been going on for 
ten years to my knowledge. 
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Q. Has there been any substantial change in the number 
of people reporting to these terminals over the years? A. 
In the last four or five years, there has; it’s gotten bigger. 

Q. It’s gotten bigger in the last four or five years. Would 
you say it’s gotten a little bigger in the last year, or year 
andahalf? <A. I guess it has; yes. 

Q. Or is it still about the same, so far as you know? A. 
I guess, in the last three or four months, it’s been bigger 
than it’s ever been. 

Q. You say the last one you saw was about three months 
ago? A. Two or three months ago. 

Q. And before that, when was the last one that you saw? 
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A. It was Associated Transport, I guess, maybe a week or 
two weeks before that. 
Q. Well, if we went back about three months, that would 


take us about to the Ist of February, wouldn’t it? A. 
That’s about right. 

Q. Well, what you are testifying to is that you, of your 
own personal knowledge, don’t know how many, if any, 
were available at any single terminal from February 1st 
until the present time; do you, Mr. Mathis? A. Of my 
own personal knowledge, I don’t know how many were 
available at any freight line at any particular time. 

Q. For the last three months? A. I know they were 
available. 

Q. All right. Did you see them? A. No; I did not see 
them. 

Q. All right. A. However, there are many, many em- 
ployees that come by the Union Hall, evailable for extra 
work. The companies know that the contract provides that 
they will call the Union Hall for extra work. They are 
available if they are called. I know, of my own knowledge, 
that these people were available for extra work. 


iad * * ° iad * . s 
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TONY L. KIRBY 


a witness called by and on behalf of the Respondents, being 
first duly sworn, was examined and testified as follows: 


Direct Examination 


Q. (By Mr. Pearce) Will you please state your full 
name? <A. Tony L. Kirby. 


Q. And your address? A. 797 Wylie Street, S. E., At- 
lanta 16. 


Q. Where are you now employed? A. Jack Cole Com- 
pany, as Terminal Manager. 

Q. Have you been so employed in that capacity since 
January of this year? <A. Yes, sir. 

Q. Has your company interchanged freight with Brown 
Transport Company during the current year? A. Yes, 
sir. 
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Q. State whether or not your company did business with 
Brown Transport Corp. during the months of February 
and March of this year. A. We did. 


Q. During this period, did your company handle freight 
tendered to you by Brown Transport Corp., or freight to 
be forwarded to Brown Transport Corp.? <A. Yes, sir. 


Q. Did you handle both types, that is, coming in and 
going out? A. Coming and going; very little going to 
Brown in view of our operating rights, where we have 
freight coming out of our eastern and northern terminals. 
Most of that freight is interchanged in Birmingham, rather 
than bringing it to Atlanta; but we have interchanged 
freight with them this year. 


Q. I believe you said most of it was coming from Brown, 


going the other way? A. Well, most of what we have re- 
ceived, I will say, has come from Brown. What we have 
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received has come from Brown. We have given them very 
little. 

Q. I am referring you to the period of January and 
February of this year; was that true during that period? 
A. Yes, sir. 

Q. Now by what means did your company handle this 


589 


Brown Transport Corp. freight, and I direct your attention 
to the question of whether this was by regular employees, 
or other means? A. Yes, sir. Brown delivered the freight 
to our dock. 


Q. Well, state whether or not, when Brown delivered the 
freight to your dock, did your regular dockmen and check- 
ers handle it? A. Well, I have a very small operation here. 
Of the 700 employees with the company, I only have 11, 
and most of these boys are on the streets. My dock foreman 
signed for the freight, but my employees loaded the freight 
onto the road units. 

Q. Now when you state “my employees,” state whom you 
are talking about. A. I mean my regular employees. No 
casual employees were used, I would not think—I don’t 
think so. Possibly during that period we did have extra 
employees, or casuals, who did load out some of the freight. 

Q. All right. Now state whether or not during this 
period of January, February and March of this year, your 
regular over-the-road driver employees handled such 
Brown freight on over-the-road runs? A. Yes, sir; they 
did. 

Q. Are your regular checkers and dockmen members of 
Teamsters Local 728? A. Yes, sir. 
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Q. Are your regular over-the-road drivers members of 
Teamsters Local 728? <A. Yes, sir. 
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Q. Did you have during this period any refusals by your 
dockmen or checkers to handle freight going to or from 
Brown Transport Corp.? A. No, sir. Business had been 
so poor, I think they would take anything. 

Q. Did you during this period have any refusals by any 
of your over-the-road drivers, regula: over-the-road drivers 
to handle freight going to or from Brown Transport Corp.? 
A. No, sir; I did not. 

Q. Were you able during the period, that I have referred 
to, to handle all freight tendered to you, either coming 
from Brown Transport Corp., or going to Brown Transport 
Corp? A. There was no refusal. 

Q. I say, during this period, was your company able to 
handle all freight? A. Yes, sir. 

Q. Tendered to you? A. Yes, sir. 

Mr. Pearce: All right, That’s all. 

Cross-Examination 


Q. (By Mr. Cohen) Mr. Kirby, who normally checks in 


591 


interline freight? A. Well, Mr. Cohen, due to the small 
operation I have, and with all of my men being on the 
streets, unless there is a man around the terminal available, 
then my dock foreman usually signs for and receives for 
freight. 

Q. If men are available, who are those receivers? A. Of 
course, the man or the employee—the dock employees 
would. 

Q. Now you say “men on the street,” what does that 
mean? <A. Well, I mean by that, men who are out Geliver- 
ing and picking up. I don’t have any dock employees at 
all, as Ryder would have, that work around the clock. We 
only have an 8-hour operation here—8 to 10 hours. 

Q. Did the dock foreman—I think you said the dock fore- 
man checked in Brown’s freight? <A. Yes. 
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Q. Did he check it in throughout the period of February 
and March of this year, the Brown freight? <A. Yes, sir. 

Q. Did he do that for the other carriers, also? A. Yes, 
sir. 

Q. How does the amount of business you do with Brown 
compare with the amount of business you do with other 
carriers? A. Well, again going back to my statement of 
the freight moving in from our northern and eastern ter- 
minals, we have very little freight that is interchanged in 
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Atlanta. As an example, we have a terminal in Detroit and 
a terminal here; but it has to be interchanged once, coming 
to Atlanta. So quite often, we will bring in a trailer load 
from Detroit to Birmingham and give it to Dixie Highway 
Express or United, or any carrier coming into Atlanta, and 
give it to those people and bring it on in here. So I have 
very little interchange freight to give. I can’t get, or give, 
freight to carriers coming out of the East—and by the 
East I mean Philadelphia and New York, when we have 
terminals there, ourselves. In other words, we could go 
up and solicit the freight and haul it direct. So I have very 
little interchange freight, and that is with all carriers; and, 
of course, Brown included. 

Q. And that would mean the outbound freight, then; is 
that what you are talking about? <A. Yes, sir: both in- 
bound and outbound. Now I have off Brown this year re- 
ceived one trailer load, I believe around the 23rd of Janu- 
ary; an Alcoa Aluminum shipment. Of course, that was 
before the month of February. 


* * * ° 
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Q. (By Mr. Cohen) Do you recall how many shipments 
of freight you received from Brown for you to interline 
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during the months of February and March? A. To give 
to Brown? 

Q. No; from Brown to you. <A. I think we received in 
that period possibly eight shipments, and that’s all; seven 
or eight shipments. 

Q. How does this compare with the amount of freight 
you received from other carriers? A. Well, that’s some- 
what difficult to answer. I do have freight coming in here 
out of Alabama, going into the Carolinas, that I inter- 
change of course with people other than Brown Transport. 
So I would say that it just isn’t much. We just don’t do 
much business with those people. 

Q. With whom? A. With Brown. 

Q. Compared with the other carriers, you don’t do much 
business with Brown? <A. That is correct. 


Q. Did you have any inbound shipments during February 
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and March of this year, that you received, to go to Brown? 
A. No, sir. 

Q. None at all? A. No, sir. 

Mr. Cohen: No further questions. 

Q. (By Mr. Elarbee) Mr. Kirby, as Terminal Manager, 
do you have occasion to see these loads of freight as they 
come in; do you have anything personally to do with them? 
A. Well, from time to time; yes, sir. 

Q. On a regular basis, or would it be when you were fill- 
ing in and helping out someone else? A. Possibly filling 
in, or quite often, or daily—I will change that—daily I 
check to see what’s coming and going. 

Q. Now is it true, Mr. Kirby, that most of the freight 
that you did handle with Brown prior to the first of Febru- 
ary was full trailer loads of Alcoa aluminum going to 
Leeds, Alabama? A. Yes, sir; that’s true. 
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Q. What would be your estimate of say a full trailer 
load of freight; 30,000 pounds, or in that neighborhood? 
A. Yes, sir. Alcoa loads 30,000, or upward. It is usually 
a good pay load, a good load. 

Q. For the month of December, 1960, would 31,878 
pounds sound about right to you as to what you handled 
for Brown in December? A. Received from Brown? 
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Q. Yes, sir. A. I would say, possibly so. Now I don’t 
know whether or not we, in that month, received a trailer 
load from them; but possibly we could have. 

Q. In January, would 30,636 pounds sound about right? 
A. Yes, sir. 

Q. Now do you know for a fact, Mr. Kirby, that during 
the month of February you received a single load from 
Brown during February? A. I received none in February, 
nor did I receive any in March. 

Q. From Brown? A. That’s correct. 

Q. All right, sir. Now during February, did you send any 
to Brown? A. I don’t think I did, Mr. Elarbee. I feel quite 
sure I did not, February or March. 

Q. How about 32 pounds to Brown in February, does that 
sound right to you? A. Well, it’s very possible. 

Q. And none in March? A. That is correct. 

Mr. Elarbee: I have no further questions. 

Trial Examiner: Let me see if I understand this, Mr. 
Kirby. Mr. Pearce directed your attention to the period of 
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February and March; and, if I understood you correctly, 
you said that Brown Transport delivered freight to your 
dock that was signed for by the foreman and loaded by 
regular employees, and over-the-road drivers pulled the 
freight, without refusal of any kind; and that your company 
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handled all freight tendered to it by Brown. Now, if I un- 
derstand correctly, vou handled no freight from Brown 
during this time. 

The Witness: 1 believe his question was: Did I give 
Brown freight? And during that period, I did not. 

Q. (By Trial Examiner) Wel, did you receive freight 
from Brown? <A. Yes, sir. 

Q. (By Mr. Elarbee) Now, Mr. Kirby, you testified that 
you received freight. Do you remember of your own per- 
sonal knowledge now, Mr. Kirby, I am asking you per- 
sonally; do you remember seeing any freight from Brown 
during February or March? A. Yes, sir; we handled some 
freight. 

Q. All right, sir. I want you to tell me approximately, as 
best you can recollect, when it was, Mr. Kirby? <A. I can 
bring vou the freight bills, Mr. Elarbee. 

Q. All right, sir. Could youdo that? A. I’ll be delighted 
to. 

Q. I’d appreciate it. A. I have the file, as a matter of 
fact. It is at my house. I will be glad to go over and get it. 
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Mr. Elarbee: I wonder if we could excuse this witness, 
if Your Honor please, and have a chance to recall him when 
he brings his bills in? Our records show none. We may be 
wrong. 

The Witness: Yes; I’ll be glad to produce the bills. 

Trial Examiner: Well, it seems to me that you are 
getting down to the crux of the case here. Will it take you 
long to get the records? 

The Witness: No, sir. 

Trial Examiner: Why don’t you get them for us. 

The Witness: <All right, sir. 

Trial Examiner: Would you have any questions along 
any other line? 
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Mr. Elarbee: I’ve got one question. 

Q. (By Mr. Elarbee) Mr. Kirby, do you have a shape-up 
every morning at your place? A. Well, with this small 
operation, I do have people who are available, or that we 
can contact. 

Q. That you can contact? A. Yes, sir. 

Q. What I’m asking you, Mr. Kirby, do you have a group 
of people come around and stand around your dock every 
day, looking for work? A. Yes, sir; most every day. 

Q. How many do you have, Mr. Kirby? A. Oh; possibly 
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one or two. 

Mr. Elarbee: O.K. Thank you. 

Redirect Examination 

Q. (By Mr. Pierce) I understand that subject to your 
verifying these by your bills, your best recollection is that 
during February and March of this year you received ap- 
proximately eight shipments from Brown? A. I would 
say, Mr. Pierce, something like that. 

Mr. Pierce: All right, sir. That’s all, Your Honor. 

Mr. Thompson: May J ask Mr. Kirby? 


Q. (By Mr. Thompson) For what period of time are you 
talking about those eight shipments? A. February and 
March. 


Q. Would that include the period from March 25th to 
April lst?) A. No. 

Q. Are you making any distinction there? A. Well; no, 
because no one did. But I can bring the bills for the 25th 
up, or call my office. As I stated, we do very little business 
with those people. 

Q. What we are interested in is from February 1st to 
March 25th. A. I can get those figure for you. 


Q. Now one other question: Your truck line doesn’t have 
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I.C.C. authority to transport freight from Detroit to At- 
lanta? A. That is correct. 
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Q. In other words, you have to interchange in Birming- 
ham on most of your stuff coming from the midwest, don’t 
you? <A. Yes, sir; unfortunately. 

Recross-examination 

Q. (By Mr. Elarbee) Does Brown run into Birmingham? 
A. They better not; no, sir. 

Q. (By Mr. Thompson) Your authority from Birming- 
ham to Atlanta is restricted to those two points; isn’t it? 
A. As a matter of fact, with all the points on the Jack Cole 
system, I can only solicit freight to three points direct: 
Birmingham, Mobile and Selma. 

Q. Out of Atlanta? A. That is correct. 

Mr. Thompson: Okay. That’s all. 

Mr. Cohen: I have one question. 

Q. (By Mr. Cohen) Other than the dock foreman and 
yourself, how many supervisors do you have? A. I just 
have the one for our sift. 

Q. The dock foreman? <A. Yes, sir. 

Q. You and he are the only supervisors? A. Yes, sir. 


Mr. Cohen: Thank you, sir. 
Mr. Pearce: That’s all. 
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Trial Examiner: Can you get the information by tele- 
phone? 

The Witness: Sure; I can be back in 15 minutes. 

(The witness stepped down.) 

Mr. Pearce: Could we have about a five-minute recess 
now, please, sir? 

Trial Examiner: Yes; five minutes. 
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(Short recess. ) 

Trial Examiner: Are you ready? 

Mr. Pearce: Mr. Canady. 

ALTON CANADY 
a witness called by and on behalf of the Respondents, being 
first duly sworn, was examined and testified as follows: 
Direct examination 

Q. (By Mr. Pearce) Will you please state your full name? 
A. Alton Canady. 

Q. And your home address? A. 1725 Mary Lou Lane, 
Atlanta, Georgia. 

Q. Where are you presently employed? A. McLean 
Trucking Company. 

Trial Examiner: Which trucking company? 

The Witness: McLean. 

Q. (By Mr. Pearce) In what capacity? A. District Man- 
ager. 


Q. Have you been so employed since January of this 
year? A. Yes, sir. 
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Q. Has your company interchanged freight with Brown 
Transport Corp. during the current year? A. Yes, sir. 


Q. State whether or not your company did business with 
Brown Transport Corp. during the months of February 
and March of this year. <A. Yes, sir. 


Q. During this period, did your company handle freight 
tendered to you by Brown Transport Corp., or freight to be 
forwarded to Brown Transport Corp? A. Yes, sir. 


Q. Do you recall whether or not during this period you 
handled both types of freight; that is, freight going to 
Brown, and freight coming from Brown? A. Yes, sir. 


Q. By what means did your company handle this Brown 
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Transport Corp. freight; that is, by regular employees, or 
by other means? A. Regular and casual employees. 

Q. I didn’t hear that. A. Regular employees and casual 
employees. 

Q. State whether or not during February and March of 
this year your regular checkers and dockmen checked 
freight coming from or going to Brown Transport Corp? 
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A. Yes. sir. 

Q. State whether or not during this period your regular 
over-the-road driver employees handled such Brown freight 
on over-the-road runs. A. Yes, sir; they did. 

Q. Are your regular checkers and dockmen members of 
Teamsters Local 728? A. Yes, sir. 

Q. Now of what Union are your regular over-the-road 
drivers members of? A. I think it’s Local 391, Winston- 
Salem, North Carolina. 

Q. Is that the Teamsters Local 391? A. Yes, sir. I’m 
not sure on the number. I think it’s 391. 

Q. You would state that it was the Winston-Salem 
Teamsters Local? A. Yes, sir. 

Q. Did you have during this period any refusals by your 
dockmen or checkers to handle freight going to or from 
Brown Transport Corp? A. Not tomy knowledge; no, sir. 

Q. Did you have during this period any refusals by your 
over-the-road drivers to handle freight going to or from 
Brown Transport Corp.?. A. Not tomy knowledge; no, sir. 

Q. Were you able during this period, that is, February 
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and March of 1961; were you able during this period to 
handle all freight tendered to you, either coming from 
Brown Transport Corp., or going to Brown Transport 
Corp.? A. As far as I know; yes, sir. 


Mr. Pierce: That’s all. 
Cross-Examination 

Q. (By Mr. Cohen) Mr. Canady, where do you inter- 
change with Brown? A. I’d say 98% of our traffic is inter- 
lined over Augusta, Georgia. 

Q. Do you handle their freight here in Atlanta? A. An 
occasional shipment; but, like I say, 98% of our traffic is 
over Augusta, Georgia. 

Q. Do you know if you handled any of Brown’s freight 
here in Atlanta? 

Trial Examiner: I don’t know exactly what that means; 
I'm sorry. When you say 98% of the freight is interlined 
at Augusta, Georgia; do you mean 98% of your business 
with Brown? 

The Witness: Yes. 

Trial Examiner: At that place, rather than Atlanta? 

The Witness: That’s right, due to operations convenience. 

Trial Examiner: Yes, sir. 

Q. (By Mr. Cohen) Do you know if you handled any 
Brown freight in your Atlanta terminal during the months 
of February and March of this year? A. I don’t know. 
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Q. Ibeg your pardon? <A. Ido not know. 

Q. Where are you normally located in doing your work? 
A. Atlanta, Georgia. Well, I travel now; I travel through- 
out the district, but my office is here. 

Q. Do you stay in Atlanta most of the time? A. No, sir; 
I don’t, to my sorrow. 


Q. How much of your time do you spend in Augusta? 
A. In Augusta, Georgia? 


Q. Yes, sir. A. Well, I visit Augusta, Georgia—I may 
spend a night in Augusta, Georgia, or maybe two nights, 
depending on the situation. 
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Q. In February and March of this year, do you recall how 
many days you were in Augusta at your Augusta terminal? 
A. I was there—I’m not sure during the month of Febru- 
ary, it may have been once or twice; but I do know of one 
visit during February or March, the first part of March. 

Q. Then you certainly were not present when these Brown 
shipments were handled by your company? <A. No, sir; I 
was not. 


Mr. Cohen: No further questions. 
Q. (By Mr. Elarbee) Mr. Canady, do you know whether 
or not there was any picketing in Augusta? A. Not to my 
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knowledge; no, sir. 

Q. Are your employees in Augusta members of the same 
Local 728, as the ones in Atlanta? A. Yes, sir; Local 728. 

Q. The ones in Augusta? A. The ones in Augusta— 
they are members of Local 728. 

Q. And the road drivers are Local 391; is that right? 
A. That’s right. I’m not sure whether it’s 71 or 391. We 
have two Locals; one in Charlotte, and one in Winston, and 
I can’t ever remember which is which, whether it’s 391 or 
71. 

Q. And your testimony is that you don’t know whether or 
not your company in the Atlanta terminal handled any 
freight with Brown during February and March in Atlanta? 
A. Not to my knowledge, Mr. Elarbee. I couldn’t testify to 
any freight that was handled. 

Mr. Thompson: Are you through? 

Mr. Elarbee: That’s all. 

Q. (By Mr. Thompson) Mr. Canady, is your company a 
signatory to the Southeastern Over-the-Road contract? 
A. Southeastern Over-the-Road contract? 

Q. Yes, sir. A. I don’t think we are. Our road drivers 
are domiciled in Winston-Salem and Charlotte, North Caro- 
lina; Indianapolis, Indiana, and Charleston, West Virginia. 
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Q. They come under contracts, other than the Southeast- 
ern over-the-road? A. Our road drivers; yes, sir. 
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Mr. Thompson: I have no further questions. 

Mr. Patton: Just a minute, if Your Honor please. 

Q. (By Trial Examiner) Mr. Canady, I just am not quite 
clear in my own mind. Mr. Pearce asked you certain ques- 
tions concerning the February and March period in 1961, 
and I understood you to say that your company did handle 
freight, both tendered by and forwarded to Brown during 
that period? A. Yes, sir. Our company did; and, like I 
say, over in Augusta, Georgia. 

Q. What about Atlanta? That is the point of my confu- 
sion. Mr. Elarbee just asked you about Atlanta. <A. Let 
me explain this to you, if I may? 

Q. Yes. A. Common carriers may interline over any 
point they choose, that is, for the mutual benefit of both 


carriers. We have a concurrence with Brown over Atlanta, 
and we also have a concurrence with Brown over Augusta, 
Georgia. Now our companies agreed to interline traffic over 
Augusta, Georgia, rather than Atlanta, Georgia. 

Q. I see. A. Due to the better financial arrangements 
between the two carriers, to avoid backhaul. So we elected 
to do business over Augusta instead of Atlanta. 
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Q. Just that simple? <A. Yes, sir. 
Redirect examination. 

Q. (By Mr. Pearce) Now let me see, just to be sure I 
understand what this testimony is. Your dock employees, 
checkers and dockmen at Augusta, I believe you stated were 
members of Teamsters 728? A. That’s right. Let me ex- 
plain this, too. In Augusta, Georgia our employees are 
Teamster members. However, in a small terminal, we have 
what is known as a combination terminal, and the employees 
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do anything under the contract; they check, they drive, they 
do whatever is necessary. 

Q. Now your over-the-road drivers, who would go in and 
out of Augusta; what Union are they members of? A. 
They are members of the Teamsters Union. 


Q. Now under what contract do they operate; do they 
operate under the Southeastern over-the-road agreement? 
A. No. I think the name of their contract—I deal mostly 
with the terminal operations—I think the name of that con- 
tract is the Carolina Over-the-Road contract. 

Q. The Carolina Over-the-Road contract? A. Yes, sir; 
I’m not real sure on that point. 


Q. Let me direct your attention to the Central States 
Over-the-Road contract. A. Yes, sir. 
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Q. Would you refresh your memory as to whether or not 
those drivers are perhaps under that contract? A. No, sir. 
I do not think that our drivers serving the Augusta termi- 
nal would operate under the Central States contract. 

Q. You think it would be under the Carolina? <A. Caro- 
lina; yes, sir. We have what is known as the west-bound 
board for road drivers operating westbound, and road driv- 
ers operating southbound, and also road drivers operating 
eastbound. Westbound drivers do not come further south 
than Charlotte, if I’m not mistaken. 


Q. Your drivers, who operate in and out of Augusta, 
would you state, if you can, where they are domiciled— 
where most of them are domiciled? A. Winston-Salem, 
North Carolina. 

Q. Do you, by any chance, have with you, or have avail- 
able the freight bills involving Brown Transport Corp. 
freight during these months we mentioned? A. Yes, sir; 
I do. I can’t say I have all of the freight bills, but I do have 
some of them. 
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Q. You do have some of them? A. Yes, sir. 
Q. Do you have them in court? A. Yes, sir. 
Q. CouldI see them? A. Yes, sir. 
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Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 

Mr. Pearce: First, I had better get these marked. 

Trial Examiner: If you are going to do it, you had better 
do it right. 


Mr. Pearce: Will you give me a short recess and let me 
count them? 


Trial Examiner: Yes. 
(Short recess.) 
Mr. Pearce: Will you mark these for identification, 


please? 

(Thereupon, the documents above referred to were 
marked Respondent’s Exhibits Nos. 3 and 4 for identifica- 
tion.) 

Q. (By Mr. Pearee) Mr. Canady, I hand you documents 
identified as Respondent’s Exhibit 3, consisting of five way- 
bills of Brown Transport Corp., and I will ask you to state 
if you know what those documents are. A. Yes, sir. These 
are copies of Brown freight bills covering traffic coming 
from Brown to McLean Trucking Company. 

Q. Is there any month involved in the dates in that par- 
ticular group, that you could suggest? <A. I believe these 
are dated, the first one, 2/7 through 2/28. 
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Q. In other words, those were in the month of February, 
1961? A. Yes. : 
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Q. Now I hand you a packet of waybills of Brown Trans- 
port Corp. marked Respondent’s Exhibit 4, and state if 
those are the same documents for the month of March, 1961. 
A. Yes, sir. 

Q. Now are those the original permanent records of your 
company of these particular shipments of freight? A. Yes, 
sir; this is the consignee’s copy. 

Q. Well, would you explain how that is done; I mean, 
how many copies are made, and who gets copies of such 
waybills?| A. Well, it depends upon the accounting pro- 
cedure of the company you have reference to. I don’t know 
how many copies Brown has, but I’m sure they have at 
least three. 

Q. State whether or not this is the copy that is left with 
you. A. Yes, sir; it is. 


Q. And this is your company’s original and permanent 
record of these shipments? <A. Yes, sir. 
Mr. Thompson: How many were in that last batch? 


Mr. Pearce: Yes. I don’t know whether the witness has 
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counted them, but I will be glad for him to state that for 
the record. 

The Witness: I will count them. 21. 

Q. (By Mr. Pearce) That is for the period of March, isn’t 
it; those are the ones you have counted? <A. Yes, sir; that 
is March 2 through March 30, 1961. 

Q. I believe you stated that was 21? A. Yes, sir; my 
best count. 

Trial Examiner: Is that Augusta, or Atlanta? 

The Witness: Augusta, Georgia. 

Mr. Thompson: Mr. Examiner, I don’t mean to be mis- 
understood. I am not requiring that the witness count 
them. I will take Mr. Pearce’s and Mr. Patton’s count. I 
was just curious to have the number for my own informa- 
tion. 
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Mr. Pearce: Would you identify these as being Respond- 
ent’s exhibit. 

(Thereupon, the documents above referred to were marked 
Respondent’s Exhibit No. 5 for identification.) 

Q. (By Mr. Pearce) I hand you a packet of documents 
containing 383 freight bills and 52 reports, marked Re- 
spondent’s Exhibit 5; and ask you to state, if you know, 
what they are. A. Well, we have two documents actually. 
One is a copy of the freight bill, the other is what we refer 
to as a manifest covering the freight bills, showing the 
collections and what-have-you. For the most part, these 
are copies of our freight bills covering traffic from McLean 
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Trucking Company to Brown Transport in Augusta, 
Georgia. 
Q. Would each of these freight bills represent a separate 


shipment, although grouped perhaps in one load? A. I 
would say, for the most part, they do represent individual 
shipments. However, we may have one pro continued on 
another pro. I didn’t check it for that; but, for the most 
part, they are. 


Q. Each of the freight bills represents a separate ship- 
ment? <A. Yes, sir. 

Q. Now are those also the original permanent records 
of your company with reference to that type of shipment? 
A. These are the permanent records for our terminal. 

Q. Yes, sir. Would you examine those bills and state the 
period covered datewise, that is, the first period and the 
last period covered so we could get the period of time that 
those bills cover? A. I believe they are through—I didn’t 
check all the dates; I think, January 27th through April 
18th. 

Q. All right, sir. That is as far as you can tell by a quick 
examination of what the dates are? A. Yes. 
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Q. All right, sir. May I see those now just a minute, 
please? A. Yes, sir. 
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Mr. Pearce: Your Honor, I want to tender into evidence 
Respondent’s Exhibit 3. 


Q. (By Mr. Pearce) Do you have one of those packets up 
there? <A. Yes. 


Mr. Pearce: I’m sorry; that’s what I’m missing. 

I want to tender in evidence Respondent’s Exhibit 3, 
Respondent’s Exhibit 4, and Respondent’s Exhibit 5. 

Trial Examiner: Any objections? 

Mr. Thompson: I would like to ask a question or two 
about them, if I may, on voir dire. 

Trial Examiner: I suppose it’s necessary. Why we take 
this laborious route, I don’t know. Go ahead. 

Voir Dire Examination 

Q. (By Mr. Thompson) I believe you identified respond- 
ent’s Exhibit 5 as covering freight bills from McLean to 
Brown in Augusta, Georgia; is that right? A. Yes, sir. 

Q. Do the other two, Respondent’s 3 and 4, also show 
freight interchanged in Augusta? A. Yes, sir. 3 and 4 
refer to the freight bills to us now. 

Q. It was all handled in Augusta; is that right? A. Yes, 
sir. 

Trial Examiner: Is that all? 


614 


Mr. Thompson: That’s all. 

Trial Examiner: Without objection then, Respondent’s 
Exhibits 3, 4 and 5 are received in evidence. 
(The documents heretofore marked Respondent’s Exhibits 
Nos. 3, 4 and 5 for identification were received in evidence.) 
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Mr. Pearce: May I make the request of the Examiner, 
and also of the several counsel here, that in as much as 
these represent records— 

Trial Examiner: You may substitute duplicates; is that 
what you want? 

Mr. Pearce: Yes; that is what I want. 

Trial Examiner: All right. 

Mr. Thompson: During the process, could we either have 
one set of copies made for our use, or some access to them? 
I don’t want to put him to the expense of making copies 
for everybody, but I would like at some point to have ac- 
cess to them. 

Mr. Pearce: We will work something out on that. I will 
say formally we will you in possession of them. 

Mr. Thompson: All right, sir. 

Mr. Pearce: That’s all. 

Mr. Elarbee: Hold it just a minute. 

Mr. Cohen: No. questions. 

Recross-Examination 

Q. (By Mr. Elarbee) Mr. Canady, do you know what 

business agent services your local people or handles their 
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believe he is stationed in Savannah, Georgia. 

Q. Savannah, Georgia? A. Yes, sir. 

Q. Now these, Respondent’s Exhibit 3, which you say 
represent shipments from McLean going to Brown in 
Augusta; were those shipments handled by your drivers, 
driving over to Brown’s terminal in Augusta and leaving 
the freight over there; is that the way it would normally 
be handled? A. Mr. Elarbee, it is a give and take situa- 
tion. One day we may send freight to Brown, and the next 
day they may come over and pick it up. 

Q. They may pick it up at your terminal? A. That’s 
right. 
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Q. You don’t know exactly how these were handled? 
A. No, sir. 

Q. To your knowledge, was there any picket line at 
Brown’s terminal in Augusta; did you ever hear of it when 
you were in Augusta? A. Not to my knowledge; no. 

Q. As a matter of fact, Mr. Canady, did you ever hear 
any discussion at all of the dispute that Brown Transport 
had among any of your employees at Augusta? A. I did 
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not hear of it myself; no, sir. 

Q. Do you know whether or not there was ever any kind 
of a notice posted on the bulletin board over in Augusta 
on or about March 22 or 23rd, 1961, concerning the Brown 
dispute? <A. I don’t know. 

Q. You do not know? A. No. 

Mr. Elarbee: Thank you, sir. 

Mr. Thompson: No questions. 

Mr. Pearce: That’s all. 

Trial Examiner: Thank you, Mr. Canady. 

(Witness excused.) 

Mr. Pearce: If Your Honor please, for the record I wish 
to state that Mr. Kirby, who has testified previously, and 
who was requested by counsel for the Charging Party to 
go get his freight bills, has now returned to the court room 
and has his freight bills with him for such purpose as coun- 
sel for the Charging Party or counsel for the General Coun- 
sel wishes to make use of them. 

Mr. Elarbee: I have had an opportunity to see them off 
the record; I mean, during the recess. I have a couple of 
questions I would like to ask Mr. Kirby about them, and 
then I’ll be through. 

Trial Examiner: Mr. Kirby. 


TONY L. KIRBY 
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recalled as a witness by and on behalf of the Respondents, 
having previously been sworn, was examined and testified 
further as follows: 
Further Recross-Examination 
Q. (By Mr. Elarbee) Mr. Kirby, I have here the six way- 
bills which you brought in. I am going to hand them to 
you and ask you to look at them, please, sir, and tell me 
what employee of yours receipted and checked the freight 
on those waybills?. A. On five of the freight bills, my dock 
foreman signed for them. 
Q. And who signed the other one, Mr. Kirby? A. One 
of my drivers, or dockmen. 
Q. One of your dockmen? A. Yes, sir. 
Q. And what is the date of the bill which he signed? 
A. 3/24. 
Q. 1961? A. Yes, sir. 


Q. Now, Mr. Kirby, It is pretty much your normal busi- 
ness in this particular terminal in Atlanta to handle your 
freight through your supervisors; is that right, sir? A. 
Yes, sir. 

Q. Would you say that is the way you handle it most 
of the time? A. Yes, sir. 
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Q. When the freight is checked onto your dock in At- 
lanta, do you then take the bill on into the office, or the 
supervisor that handles it? A. Yes, sir; and process them. 

Q. When it is processed and the freight is put on your 
long haul truck, are the bills then placed in an envelope 
and given tothe driver? A. Yes, sir. 

Q. Unless he opened the envelope in these circumstances, 
Mr. Kirby, and looked through each one of these bills; 
would he have an way of knowing what kind of freight was 
on that truck? <A. No, sir. 
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Q. To your knowledge, do you know whether or not any 
of your over-the-road drivers knew they pulled any Brown 
freight during this time? 

Mr. Pearce: If Your Honor please, that calls for a con- 
clusion. He couldn’t possibly know what was in the minds 
of his over-the-road drivers. 

Mr. Elarbee: I'll strike the question and start over. 

Q. (By Mr. Elarbee) Did you ever have an over-the-road 
driver mention to you, or say anything to you about the 
fact that they were pulling Brown freight? A. No, sir. 

Q. Do you know if during the normal operations, Mr. 
Kirby, your over-the-road driver would have any occasion 
to open up this envelope and look through the bills? 
A. I would not think so. 


619 


Q. You don’t know, yourself, whether these particular 


shipments were originally scheduled or routed through 
some other carrier; do you? A. I do not know, sir. 


Mr. Thompson: May I see those a minute? 
Mr. Elarbee: Yes. 


Q. (By Mr. Elarbee) Was a notice posted on your bulle- 
tin board about March 22nd or somewhere in that area, 
Mr. Kirby? A. Yes, siz. 

Q. The one we have referred to in this hearing previ- 
ously as Charging Party’s Exhibit 2? A. Yes, sir. 

Q. 1; excuse me, sir. A. Right. Which exhibit, I don’t 
know; but I know of the letter. 

Q. Yes, sir. Mr. Kirby, these trailer load shipments that 
you received from Brown; would that be done by your 
trailer being sent over to Brown’s place and Brown loading 
it onto your trailer and then bringing it back over to your 
yard? A. Not necessarily. As a rule, on those loads we 
interchange trailers. 

Q. Did you interchange any trailers after the strike 
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started, Mr. Kirby? A. No, sir. 

Mr. Thompson: Are you through? 

Mr. Elarbee: Yes. 

Q. (By Mr. Thompson) Mr. Kirby, I have looked 
through these bills of lading, or whatever they are, that 
you brought here to the court room. It looks like from them 
—and you correct me if I’m wrong—that there were four 
shipments which Brown gave you during March of 1961. 
Would that be your understanding? I say, during March, 
up until about the 24th of March. A. That is correct; yes, 
sir. 

Q. Did you have any shipments from Brown to you dur- 
ing February of 1961? A. Brown to me? 

Q. Yes, sir. A. No; I don’t think so. I checked the file 
when I received the subpoena, and I brought all the bills, 
unless I overlooked one, which I don’t think I did. 

Q. As far as you know, there were no shipments handled 
by you from Brown during February of 1961? A. That is 
correct. 

Q. And up until approximately March 24th, during 
March of 1961, there were four shipments totalling approxi- 
mately 10,000 pounds that you handled from Brown; is 
that correct? A. Yes, sir. 

Mr. Thompson: I have no further questions. 
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Mr. Pearce: Will you identify these, please, sir. 


(Thereupon, the documents above referred to were 
marked Respondent’s Exhibit No. 6 for identification.) 
Further Redirect Examination 
Q. (By Mr. Pearce) Mr. Kirby, I hand you seven Brown 
Transport Corp. waybills marked Respondent’s Exhibit 6. 
I ask vou if those are the documents you have been refer- 
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ring to in your testimony immediately preceding this 
moment; those are the documents you have been talking 
about? .A. Yes, sir. 

Q. Tell us what they are, please, sir. A. They are our 
office copies of freight we have received from Brown 
Transport. 

Q. Those are the original permanent records of your 
company respecting those shipments? A. Yes, sir. 

Mr. Pearce: I tender them in evidence, Your Honor. 

Mr. Thompson: If Your Honor please, I want to object 
to some of them. I think we should, for the sake of not 
cluttering up the record any more than necessary; we 
should exclude what came in after March 24th because it’s 
been rather clear in this record that the period after that 
would not be material. There was a stipulation to handle 
it after that. 

Trial Examiner: Well, don’t you trust me to note the 
difference in dates when I start going over these things? 


622 


Mr. Thompson: I trust you implicitly, Mr. Examiner. 

Trial Examiner: Let’s save a little time. With the ob- 
jection noted by Mr. Thompson, Respondent’s Exhibit 6 
will be received. 


(The documents heretofore marked Respondent’s Exhibit 
No. 6 for identification were received in evidence.) 

Mr. Thompson: How many are there? 

Mr. Pearce: Seven. 

May I ask the right to duplicate them and introduce 
duplicates? 

Trial Examiner: Yes, sir. Just work out your arrange- 
ments with the reporter, Mr. Pearce, if you will, please. 

Mr. Pearce: Yes. Thank you, sir. 

Mr. Patton: Nothing further for Mr. Kirby, Your Honor. 
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Mr. Thompson: Let me ask one other question. It will 
be a short one. 

Q. (By Mr. Thompson) Do you serve Evergreen, Alia- 
bama direct out of Atlanta? A. No, sir. 

Q. Where do you have to go? A. Interchange in Birm- 
ingham. 

Q. In other words, to take a shipment to Evergreen, Ala- 
bama, you have to go to Birmingham and interchange, and 
then take it to Evergreen, is that right? <A. Yes, sir. 
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Mr. Thompson: Thank you, sir. 


Mr. Pearce: May this witness be excused, subject to 
recall? 


Trial Examiner: Yes. 
(Witness excused.) 
Mr. Patton: At this time, I would like to call Mr. Krepps 
to the stand. 
HORACE KREPPS, JR. 


a witness called by and on behalf of the Respondents, being 
first duly sworn, was examined and testified as follows: 


Direct Examination 


Q. (By Mr. Patton) Please state your full name. 
A. Horace Krepps, Jr. 


Q. And what is your address? 


Trial Examiner: I’m sorry; I didn’t get that. I didn’t 
catch his name. 


Q. (By Mr. Patton) Give your name again, please. 
A. Horace Krepps, Jr., K-r-e-p-p-s. 

Q. And what is your address? A. 132 Campbell Road, 
Smyrna, Georgia. 

Q. Where are you employed? A. Hennis Freight Lines, 
Inc. 
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Q. In what capacity? A. Terminal Manager. 
Trial Examiner: Which one is this now? 
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The Witness: Hennis Freight Lines, Inc. 

Q. (By Mr. Patton) Were you so employed during Jan- 
uary of this year? <A. Yes, sir. 

Q. Has your company interchanged freight with Brown 
Transport Corp.? 

Trial Examiner: Just a minute, please. 

Q. (By Trial Examiner) What is your position? A. Ter- 
minal Manager. 

Trial Examiner: <All right, Mr. Patton. I’m sorry. 

Mr. Patton: Yes, sir. 

Q. (By Mr. Patton) Has your company interchanged 
freight with Brown Transport Corp. during the current 
year? <A. Yes, sir. 

Q. State whether or not your company did business with 
Brown Transport Corp. during the months of February 
and March of this year? A. Yes, sir; we did. 

Q. During this period, did your company handle freight 
tendered to you by Brown Transport Corp., or freight to be 
forwarded to Brown Transport Corp.? <A. Yes, sir. 

Q. Do you recall whether or not during this period you 
handled both types of freight, that is, freight going to 
Brown and freight coming from Brown? A. Yes, sir. 
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Q. By what means did your company handle this Brown 
Transport Corp. freight? A. By what means? 

Q. Yes; just explain how it was handled and by whom it 
was handled. A. Well, Brown’s employees, or Hudson 
Hauling Company after February 1st would deliver Brown’s 
freight to our terminal. Brown’s employees would unload 


316 


the freight onto floats or four-wheel carts, and then the traf- 
fie was signed for on most occasions by supervisory per- 
sonnel, but on one occasion by a Union employee. And 
on freight going to Brown Transport from Hennis Freight 
Lines, Brown would pick the traffic up; Brown’s men would 
load the freight and sign the freight bill. 

Q. Now was all of the over-the-road freight handled? 
A. Over-the-road freight was loaded out on outbound units 
from Atlanta, Georgia, northbound, by Union personnel, 
and was pulled over-the-road by Union drivers. 

Q. I believe you have testified that the freight was loaded 
on the over-the-road vehicles by Union men and transported 
by Union men. You have reference to the Teamsters? A. 
Yes, sir. 


Q. The Teamsters Union. 


Mr. Patton: You may take the witness. 
No; wait a minute, if Your Honor please. I would like to 
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ask one further question. 

Q. (By Mr. Patton) Were you able during this period to 
handle all freight tendered to you, either coming from 
Brown Transport Corp., or going to Brown Transport 
Corp.? A. We did; yes, sir. 

Mr. Patton: You may take the witness. 

Trial Examiner: Now let me ask a question. What dif- 
ference does it make really in the issues of this case as to 
whether or not Jack Cole Company, or McLean Trucking 
Company, or Hennis Freight, or any other company, suf- 
fered no particular effects stemming out of the dispute be- 
tween the Teamsters and Brown? The Respondents have 
been confronted with testimony intended to show that there 
had been contraventions of Section 8(e) of the Act through 
the refusal of certain employees of other carriers to handle 
goods. Now that seems to me to raise an issue of fact, 
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whether or not that sort of interference, the stoppage of 
the handling of freight, and so on, at terminals of companies 
other than Brown, the circumstances surrounding the in- 
ability of these companies to handle freight actually consti- 
tuted by virtue of the provisions of the agreement between 
the Teamsters and the Conference and the Local, actually 
constituted a violation of the statute. To me, I can no 
particular point in putting in testimony to the effect that 
other carriers were not affected. I don’t think that is ma- 
terial. 
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Mr. Pearce: Is Your Honor asking for a response to 
that? 


Trial Examiner: I am telling you how I feel about it; and 
I am indicating, too, that I’ve heard just about enough along 
that line, so far as I’m concerned. 


Mr. Pearce: If Your Honor please, I would state this to 


the Examiner: That at the outset of this testimony, the 
Respondents objected to all of this testimony on the ground 
that it was irrelevant; that under the General Counsel’s 
statement that his contention was that this clause under 
attack is illegal per se, we moved to exclude, and have con- 
sistently with Your Honor’s consent, maintained the motion 
to exclude all of the testimony. 

However, there has been let into the record testimony of 
some of these carriers listed in the complaint as involved 
carriers, as to what happened to the freight at their termi- 
nals. 

Trial Examiner: Yes. 

Mr. Pearce: Now I think, if that is going to be allowed 
to stand in the record, I think we should be allowed to de- 
velop what happened at the other terminals, that the Gen- 
eral Counsel and the Charging Party didn’t see fit to bring 
before the Examiner so as to get a complete picture. 

Trial Examiner: Yes; that’s the point of my concern. 
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Now, Mr. Pearce, perhaps I committed error, reversible 
error, when I permitted testimony to come in from the other 
side of your case as I did. I took that risk. It is a caleu- 
lated risk. If I'm wrong, I will be reversed, of course, as I 
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should be. That’s not the point of my inquiry here at the 
moment, myself, as to whether or not it makes any differ- 
ence whether other common carriers, who interchanged 
freight with Brown, were affected, or were not affected, in 
the sense that they were, or were not, able to move freight 
for various reasons. 


Now the testimony of Mr. Kirby and Mr. Canady, and 
the testimony of Mr. Krepps at the moment, goes to show 
that it didn’t make a difference so far as these carriers were 
concerned; that is, the dispute that existed between the 
Teamsters and Brown. But they were able to go ahead and 
handle Brown’s freight in the normal course. And I just 


wonder if that is really a defense, whether it makes any 
difference. 

Mr. Pearce: Now of course Your Honor will understand 
that I have no disposition to argue the correctness or incor- 
rectness of Your Honor’s ruling. You have made the proper 
statement that you did rule. Then we must proceed on that 
basis. The reason I referred to it is that in the light of the 
evidence that has been let in as to some of the carriers listed 
in the complaint, I think that we are entitled to develop the 
rest of the carriers. 

Trial Examiner: Now, Mr. Pearce, here is what I think 
properly you can do: You can attack the testimony that is 
in, and you can raise a factual issue by testimony through 
your witnesses regarding what has been put in on the prima 


629 


facie case of the General Counsel—and I won’t quarrel with 
that for a moment. That is your right; I am sure of that. I 
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don’t think, however, that it makes any difference that Hen- 
nis was able to transact business in the normal course, even 
though there was this fuss going on between the Teamsters 
and Brown at the time. 

Mr. Pearce: All I can say at this point is that I have 
great respect for Your Honor’s rulings. 

Trial Examiner: No. 

Mr. Pearce: But at this point it occurs to me that the 
Respondents must continue to tender this type of evidence, 
until you stop us. 

Trial Examiner: How much further do you propose to 
go? 

Mr. Pearce: Quite a bit, sir. 

Trial Examiner: Well, then if objection is made, I will 
cut it off. 


Mr. Thompson: I think you're right, too; and I want to 
support it with an objection. 


Trial Examiner: However, I would like to keep the issue 
clear for the benefit of the Respondent Teamsters, as well 
as other parties, so we will know where we are. 

I am taking the very firm position that, as I said a mo- 
ment ago, I think this testimony is immaterial. Now Re- 
spondents, of course, disagree with me. 

I don’t think you are meeting the other case, Mr. Pearce, 
by this type of testimony. I'll take your offer. If your con- 
templated procedure now is to follow this with other testi- 
mony from representatives of other lines, if that’s it, then 
I will stop you now, and leave you to your remedy. 


Mr. Pearce: All right, sir. Well, I should make my offer 
of proof then. This is the ruling, then, that I am not to be 
permitted to bring any other of the listed carriers in the 
complaint to prove that they handled Brown freight during 
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the period of February and March, and to prove how they 
handled it; is that the ruling? 


° * * * oe e 
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Mr. Pearce: When we adjourned a moment ago, I be- 
lieve we had pending before the Examiner some objections 
to my testimony. What is the ruling? 

Trial Examiner: Well, Mr. Elarbee had moved to strike 
the testimony, as I understand it, of Mr. Krepps, and I 
think he intended to include Mr. Canady and Mr. Kirby, in 
respect to their testimony going to show that their par- 
ticular principals, the Jack Cole Company, McLean Truck- 
ing Company and Hennis Freight Lines, testimony to the 
effect that those three carriers had been able to handle 
freight delivered to them, or for forwarding to other car- 
riers, where Brown was involved, is that correct, Mr. Elar- 
bee? 

Mr. Elarbee: That is correct, sir, such as whatever the 
record might show. I don’t think it is material and I move 
to strike it. 

Trial Examiner: Yes. And my ruling was that I granted 
the motion to strike. 

Mr. Pearce: Yes, sir. Your Honor, also, I want to be 
in complete respect to your rulings now. Your Honor had 
also suggested to me that you didn’t want me to proceed 
further. I don’t want to continue offering matters, if Your 
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Honor wants to rule it out. Otherwise, I am ready to pro- 
ceed with further testimony of that sort. 

Trial Examiner: I understand your offer, Mr. Pearce. I 
just think it would be a useless thing because I would ad- 
here to my ruling. 


Now if you want to go ahead and call your witnesses, in 
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the face of my gentle threat that I will also exclude that, 
well, I am not going to cut you off. It seems to me that if 
the testimony would be the same, that it wouldn’t make 
much difference whether you call them or not. The issue is 
there for the Board to decide. 

Mr. Pearce: Yes, sir. 

Trial Examiner: Now if I’m wrong, of course there will 
be a remand; and, at that time, you may put in testimony. 

Mr. Pearce: Let me make then what I think is a fair and 
sincere offer of proof, which might enable you to shorten 
it; I don’t know. But I would like to say that if permitted 
to continue with this witness we have on the stand—we 
do have one on the stand, don’t we? 

Mr. Patton: Yes, sir. 


Trial Examiner: I thought Mr. Krepps had heen ex- 
cused. 


Mr. Patton: I don’t think so, Your Honor. He was right 


in the middle of testifying when we brought up this ques- 
tion. 


Trial Examiner: Well, you make your offer of proof, 
then. 


Mr. Pearce: Yes. I would continue with the witness on 
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the stand, and then I would call a substantial number of 
other carriers listed as carriers in the complaint, and would 
prove by these carriers that during the period of February 
and March of 1961 they did handle freight of Brown Trans- 
port Corp., coming in from Brown, or going to Brown. 
Now in all candidness, so that I won’t be overstating my 
offer, all of these witnesses will not testify that their own 
regular employees handled it. Many of them, I represent 
to the Examiner, will testify that they handled goods by 
other means, such as supervisory personnel, railroads, and 
other means other than their regular employees. Some will 
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testify that their regular employees handled it; and, unless 
stopped by the Examiner, I will proceed with each one of 
these carriers that I have interviewed. 

Trial Examiner: The basis of my ruling, of course, was 
on the expectation or understanding, however you want to 
say it, that the testimony from representatives of other 
carriers would be to the effect that their own regular em- 
ployees handled Brown’s freight. 

Now going a step further on the basis of your present 
offer of proof, I think I would still adhere to my ruling, 
because again I say that the testimony that supervisors or 
other than drivers or regular checkers or dockmen handled 
the freight wouldn’t prove much on your side of the case. 
Unless I am missing the point completely, that, you have 
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brought out real well in cross-examination of witnesses 
called by General Counsel. 

Tf I understand the Respondent Union’s position, it is 
partly to the effect, at least, that there is nothing illegal 
about the clauses in question in the contract because the 
clauses are intended to exclude from the job duties of cer- 
tain employees the handling of goods they don’t want to 
handle because of a labor dispute, and that the Teamsters 
say under those clauses the Employer is free to utilize any 
other means of moving the freight—supervisors, independ- 
ent contractors, or what-have-you; and the Teamsters say, 
in that case, “We won’t interfere. We are prepared to pro- 
tect the men’s rights on the job, whether he is going to 
handle so-called hot goods.” 

So for that reason, I would reject your broadened offer, 
Mr. Pearce. 

Mr. Pearce: All right, sir. And what will the Examiner 
do with the witness on the stand? Now he is right in the 
middle of offering such proof. Should we finish with him; 
or, in view of the fact that Your Honor has ruled— 
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Trial Examiner: I don’t think—If you feel that you 
would be prejudiced by his being dismissed now, you can go 
ahead; but I don’t think you will be. I think your legal posi- 
tion is secure on the record. It is your choice, Mr. Pearce. 

Mr. Pearce: I am not asking the Examiner to stop me. 
I am just trying to be cooperative and respectful. There is 
no point in my continuing— 
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Trial Examiner: That’s the way I feel about it. I should 
think you should withdraw him, and stand on your objec- 
tion. 

Mr. Pearce: I will just let it stand where it is. I will 
stop with him. 


Mr. Pearce: My conferee has suggested here that in my 
offer of proof, I was not too meticulous in the way I de- 
scribed the alternative means. He suggests I should say 
“‘handled through piggy-back operations on the railroad,’’ 
and I meant my offer of proof simply to say in all sincerity 
that the witnesses would not all testify that their regular 
employees handled it, but many of them would testify that 
they handled it by various other means. 

Trial Examiner: Yes; that’s what I understood you to 
make. 

Mr. Pearce: I think, as far as I’m concerned then, he 
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can be excused. 


AFTERNOON SESSION 
(Whereupon, at 2:00 o’clock, p.m. the hearing was re- 
sumed pursuant to the taking of the recess.) 
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Trial Examiner: Proceed. 

Mr. Pearce: Your Honor, I believe the Union can com- 
plete its case with perhaps the tender of a document or two, 
and a suggested stipulation. 

I am going to ask the counsel for the General Counsel if 
he will stipulate with me that a letter directed to Honorable 
Walter C. Phillips by Mullinax, Wells, Morris & Mauzy, 
dated March 10th, and contained as Exhibit A to General 
Counsel’s Exhibit 1-BB was received by the Regional Di- 
rector, and was not answered in writing. 

Trial Examiner: Was not answered? 

Mr. Cohen: Was not answered in writing. It is so stip- 
ulated. 

Mr. Elarbee: Is this letter in evidence? 

(No response.) 

Mr. Pearce: Now, if Your Honor please, there is a final 
thing which the Respondents wish to tender. I would like 
to have the reporter mark this as an exhibit for Respond- 
ents. 

(Thereupon, the document above referred to was marked 
Respondent’s Exhibit No. 7 for identification.) 

Mr. Pearce: And another document, I would like to have 
marked. 
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(Thereupon, the document above referred to was marked 
Respondent’s Exhibit No. 8 for identification.) 

Mr. Pearce: Now if Your Honor please, I am going to 
tender in evidence documents marked Respondent’s Exhibit 
7 and Respondent’s Exhibit 8. They are the settlement 
agreement in case No. 10-CC-460, and the settlement stipula- 
tion in Civil Action No. 7531, United States District Court 
for the Northern District of Georgia. 


I wish to explain to the Examiner my purpose in re- 
versing my objection to the admission of these documents 
as follows: 


Tit ss” Wan ve 
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At the time the document identified as Respondent’s Ex- 
hibit 8 was tendered for evidence by the General Counsel, 
the Respondents objected to it on the grounds that it was 
immaterial and irrelevant. Since that time the General 
Counsel and the Charging Party have introduced some 
evidence relating to certain notices that were posted on 
certain bulletin boards, and the happenings that happened 
on or about or after the time of the posting of such notices, 
that has been let in evidence; and, in view of that, and in 
view of the inferences that I am sure the General Counsel 
and Charging Party will argue and are seeking to bring 
about, I think that it has now become important that the 
settlement agreement and the settlement stipulation both be 
entered into the record so it can be apparent exactly what 
these notices were when they arose and out of what they 
arose. And so for those reasons, and apologizing to the 
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Examiner for having to change my position—— 

Trial Examiner: No. It is a change since the objection. 

Mr. Pearce: I do intend to introduce R-7 and R-S. 

Mr. Cohen: No objections. 

Mr. Elarbee: As to R-8, it is the Charging Party’s posi- 
tion that it has no objection, in as much as it does relate 
to the contract at issue in this case. 

As to Respondent’s Exhibit 7, I have no particular feeling 
about a settlement agreement in a different case, except to 
think that I don’t think it’s material or relevant to the case 
before Your Honor in this proceeding. This was a CC case 
which was settled by the Union. I will not state a formal 
objection, but I do think it’s immaterial to this case. 


Mr. Thompson: I want to voice an objection to both of 
them on the grounds that they are documents which arose 
out of cases, which did not involve any of the carrier parties 
to this case, and therefore should not be binding on them, 
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and should not be admissible as evidence in this case, since 
they are not material and do not relate to this case. 

Trial Examiner: The exhibits will be received, Respond- 
ent’s Exhibits 7 and 8, over the objection stated by Mr. 
Thompson. 

(The documents heretofore marked Respondent’s Ex- 
hibits Nos. 7 and 8 for identification were received in 
evidence.) 
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Mr. Pearce: I would like to ask the General Counsel and 
the Charging Party and any of the representatives for car- 
riers if they will stipulate that these, R-7 and R-S, may be 
received as the originals. The actual documents I have, 
which were supplied to me by the General Counsel’s counsel, 
one of them purports to be signed on the typewriter, and the 
other one, R-8, does not appear to be signed. I would like 


to ask the stipulation of the several counsel that these docu- 
ments were signed and that these may be received as the 
originals, and that they were fully executed. 

Mr. Cohen: I so stipulate. 

Mr. Elarbee: You mean, the documents were fully ex- 
ecuted? 


Mr. Pearce: Yes. 

Mr. Elarbee: I'll stipulate to that. 

Mr. Thompson: I can neither stipulate nor object be- 
cause I never have seen the documents, but I do not insist 
that they be proved as to authenticity, however. 

Mr. Pearce: That’s all J am asking. 

With that, the Union rests. 

Trial Examiner: Mr. Thompson, do you propose to call 
witnesses? 


Mr. Thompson: I do not propose to call any witnesses or 
present any evidence. 
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Mr. Cohen: Your Honor, I should like to ask you to re- 
consider your ruling on General Counsel’s Exhibit 8, which 
was rejected, in view of your receipt in evidence of the 10-L 
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stipulation. I think it was Respondent’s Exhibit 8. 

Trial Examiner: Yes. You may have something to say, 
Mr. Pearce. 

Mr. Pearce: Yes. I haven’t seen it yet. I mean, I haven’t 
seen it recently. 

(Document handed to Mr. Pearce, being GC-8.) 

Mr. Pearce: I have no objection to this. 

Trial Examiner: Very well, it may be marked in evidence. 
I will withdraw my rejection. Mark General Counsel’s Ex- 
hibit $ in evidence. 


(The document heretofore marked General Counsel’s Ex- 
hibit No. 8 for identification was received in evidence.) 


* * * * * * 
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ARTICLES OF AGREEMENT 


SOUTHERN CONFERENCE LOCAL FREIGHT 
FORWARDING, PICKUP AND 
DELIVERY AGREEMENT 


For the Period Beginning February 1, 1958, 
and ending January 31, 1961 


PREAMBLE 


To cover all city pickup and delivery employees em- 
ployed in the operation of common, contract, and private 
carriers in the states of Alabama, Mississippi, Florida, and 
Tennessee, and the cities of Asheville, North Carolina, 
Atlanta, Georgia and its jurisdiction, and Savannah, 
Georgia and its jurisdiction. 


hereinafter referred 
to as the Employer, and the Southern Conference of Team- 
sters and Local Union No , affiliated with the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, hereinafter referred to 
as the Union, agree to be bound by the terms and provisions 
of this Agreement. 


The execution of this Agreement on the part of the Em- 
ployer shall cover all city pickup and delivery operations 
of the Employer in said described areas. 


ARTICLE NI. 
Protection of Rights 


It shall not be a violation of this Agreement and it shall 
not be cause for discharge if any employee or employees 
refuse to go through the picket line of a Union or refuse to 
handle unfair goods. Nor shall the exercise of any rights 
permitted by law be a violation of this Agreement. The 
Union and its members, individually and collectively, re- 
serve the right to refuse to handle goods from or to any 
firm or truck which is engaged or involved in any contro- 
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versy with this or any other Union; and reserve the right 
to refuse to accept freight from, or to make pickups from, 
or deliveries to establishments where picket lines, strikes, 
walkout or lockout exist. 


The term ‘‘unfair goods”’ as used in this Article includes, 
but is not limited to, any goods or equipment transported, 
interchanged, handled, or used by any carrier, whether 
party to this Agreement or not, at any of whose terminals 
or places of business there is a controversy between such 
carrier, or its employees on the one hand, and a labor union 
on the other hand; and such goods or equipment shall con- 
tinue to be “unfair” while being transported, handled or 
used by interchanging or succeeding carriers, whether par- 
ties to this Agreement or not, until such controversy is 
settled. 


The Union agrees that, in the event the Employer be- 
comes involved in a controversy with any other union, the 


Union will do all in its power to help effect a settlement. 


The Union shall give the Employer notice of all strikes 
and/or the inteent of the Union to strike any Employer 
and/or place of business, and/or the intent of members’ 
refusal to handle unfair goods. The Carriers will be given 
an opportunity to deliver any and all freight in their physi- 
cal possession at the time of receipt of notice. Any freight 
received by a Carrier up to mid-night of the day of notifi- 
cation shall be considered to be in its physical possession. 
However, freight in the possession of a connecting Carrier 
shal not be considered to be in the physical possession of 
the delivering Carrier. The insistence on the part of any 
Employer that his employees handle unfair goods or go 
through a picket line after they have elected not to, and 
such refusal has been approved in writing by the responsi- 
ble officials of the Southern Conference of Teamsters, shall 
be sufficient cause for an immediate strike of all such Em- 
ployers’ operation without any need to go through the 
grievance procedure herein. 
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MEMORANDUM OF AGREEMENT 


SoutHern Coxrerence Over-THE-Roap AGREEMENT 
Fepruary 1, 1961 Expinc January 31, 1964 


PREAMBLE 


Add to present language: New Orleans, La., Cincinnati, 
Ohio, and any other cities where the Local Unions have 
drivers employed by Employers in the above named states. 


ARTICLE I. SCOPE OF AGREEMENT 


Section 1: Same as in present Agreement. 
Section 2: Same as in present Agreement. 
Section 3A: Same as in present Agreement. 
Section 3B: Same as in present Agreement. 
Section 44: No change. 


Section 5. Transfer of Company Title or Interest. This 
Agreement shall be binding upon the parties hereto, their 
successors, administrators, executors and assigns. In the 
event an entire operation is sold, leased, transferred or 
taken over by sale, transfer, lease, assignment, receivership 
or bankruptcy proceedings, such operation shall continue 
to be subject to the terms and conditions of this Agreement 
for the life thereof. On the sale, transfer or lease of an 
individual run or runs, only the specific provisions of this 
Contract, excluding supplements or other conditions, shall 
prevail. It is understood by this section that the parties 
hereto shall not use any leasing device to a third party to 
evade this contract. The employer shall give notice of the 
existence of this Agreement to any purchaser, transferee, 
lessee, assignee, ete., of the operation covered by this 
Agreement or any part thereof. Such notice shall be in 
writing with a copy to the Union at the time the seller, 
transferee, or lessor executes a contract of transaction as 
herein described. 
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In the event the employer fails to give the notice herein 
required and fails to require the purchaser, the transferee, 
or lessee to assume the obligations of this contract, the 
employer shall be liable to the Union and to the employees 
covered for all damages sustained as a result of such 
failure to give notice or such failure to require assumption 
of the terms of this contract. 


Section 6. Riders. Riders or supplements to this Agree- 
ment providing for better wages, hours, and working condi- 
tions, which have previously been negotiated by Local 
Unions and Employers affected and put into effect, shall 
be continued. No new Riders or supplements to this Agree- 
ment shall be negotiated by any of the parties hereto. 


ARTICLE II. UNION SHOP AND DUES 


Section 1. (a) The Employer recognizes and acknowl- 
edges that the Local Unions affiliated with the Southern 
Conference of Teamsters are the exclusive representatives 
of all employees in the classifications of work covered by 
this Agreement for the purpose of collective bargaining as 
provided by the National Labor Relations Act. 


(b) All present employees who are members of the Local 
Union on the date of execution of this subsection shall re- 
main members of the Local Union in good standing as a 
condition of employment. All present employees who are 
not members of the Local Union and all employees who 
are hired hereafter shall become and remain members in 
good standing of the Local Union as a condition of employ- 
ment on and after the 31st day following the beginning of 
their employment or on and after the 31st day following the 
date of execution of this subsection, whichever is the later. 
This provision shall be made and become effective as of 
such time as it may be made and become effective under 
the provisions of the National Labor Relations Act, but 
not retroactively. 


(c) When the Employer needs additional employees he 
shall give the Local Union equal opportunity with all other 
sources to provide suitable applicants, but the Employer 
shall not be required to hire those referred by the Local 
Union. 

(d) No provision of this Article shall apply in any state 
to the extent that it may be prohibited by State Law. If 
under applicable State Law additional requirements must 
be met before any such provisions may become effective, 
such additional requirements shall first be met. 


Section 2. If any agency shop clause is permissible in 
any State where the other provisions of this Article cannot 
apply, the following Agency Clause shall prevail: 


1. Membership in the Union is not compulsory. Em- 
ployees have the right to join, not join, maintain, or drop 
their membership in the Union, as they see fit. Neither 
party shall exert any pressure on or discriminate against 
an employee as regards such matters. 


2. Membership in the Union is separate, apart and dis- 
tinct from the assumption by one of his equal obligation to 
the extent that he receives equal benefits. The Union is 
required under this Agreement to represent all of the em- 
ployees in the bargaining unit fairly and equally without 
regard as to whether or not an employee is a member of 
the Union. The terms of this Agreement have been made 
for all employees in the bargaining unit and not only for 
members in the Union, and this Agreement has been ex- 
ecuted by the Employer after it has satisfied itself that the 
Union is the choice of a majority of the employees in the 
bargaining unit. 


Accordingly, it is fair that each employee in the bargain- 
ing unit, pay his own way and assume his fair share of the 
obligation along with the grant of equal benefit contained 
in this Agreement. 
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3. In accordance with the policy set forth under subpara- 
graphs (1) and (2) of this Section all employees shall as a 
condition of continued employment, pay to the Union, the 
employee’s exclusive collective bargaining representative, 
an amount of money equal to that paid by other employees 
in the bargaining unit who are members of the Union, which 
shall be limited to an amount of money equal to the Union’s 
regular and usual initiation fees, and its regular and usual 
dues. For present employees, such payments shall com- 
mence thirty-one (31) days following the effective date or 
on the date of execution of this Agreement, whichever is 
the later, and for new employees, the payment shall start 
thirty-one (31) days following the date of employment. 


(e) If any provision of this Article is invalid under the 
law of any state wherein this Agreement is executed, such 
provision shall be modified to comply with the requirements 
of State Law or shall be renegotiated for the purpose of 
adequate replacement. If such negotiations shall not result 
in mutually satisfactory agreement, either party shall be 
permitted all legal or economic recourse. 


(f) In those instances where subsection (b) hereof may 
not be validly applied, the Employer agrees to recommend 
to all employees that they become members of the Local 
Union and maintain such membership during the life of 
this Agreement, to refer new employees to the Local Union 
representative, and to recommend to delinquent members 
that they pay their dues since they are receiving the bene- 
fits of this Agreement. 


(g) To the extent such amendments may become per- 
missible under applicable Federal and State Law during 
the life of this Agreement as a result of legislative, admin- 
istrative or judicial determination, all of the provisions of 
this Article shall be automatically amended to embody the 
greater Union Security provisions contained in the 1947- 
1949 Central State Area Over-The-Road Motor Freight 
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Agreement, or to apply or become effective in situations 
not now permitted by law. 


(h) Nothing contained in this Section shall be construed 
so as to require the Employer to violate any applicable law. 


Section 4. A new employee shall work under the pro- 
visions of this Agreement but shall be employed only on a 
thirty (30) day trial basis, during which period he may be 
discharged without further recourse: provided, however, 
that the Employer may not discharge or discipline for the 
purpose of evading this Agreement or discriminating 
against Union members, After thirty (30) days the em- 
ployee shall be placed on the regular seniority list. In case 
of release within the thirty (30) day period, the Employer 
shall notify the Local Union in writing. 


If employees are hired through an Employment Agency, 
the Employer is to pay the Employment Agency fee. 


However, if the Union was given equal opportunity to 


furnish employees under Article II, Section l(c), and if 
the employee is retained through the probationary period, 
the fee need not be paid until the 31st day of employment. 


Section 5. Check-Off of Monthly Dues, Initiation Fees 
and Uniform Assessments. The Employer agrees to deduct 
from the pay of all employees covered by this Agreement 
the dues, initiation fees and/or uniform assessments of the 
Local Union having jurisdiction over such employees and 
agrees to remit to said Local Union all such deductions 
prior to the end of the month for which the deduction is 
made, provided that the Union delivers to the Employer 
a written authorization, signed by the employee, irrevocable 
for one year or expiration of this Agreement, whichever 
shall oceur sooner. The Union shall certify to the Employer, 
in writing each month, a list of its members working for the 
Employer who have furnished to the Employer such author- 
ization, together with an itemized statement of dues, initia- 
tion fees, and uniform assessments owed, to be deducted 
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for such month, from the pay of such members. The Em- 
ployer shall deduct and remit to the Union in one lump sum 
the amount so certified in respect to each such member from 
the first pay check of such member following the receipt of 
such certification of statement, and within seven (7) days 
following such deduction remit the same to the Union. 


ARTICLE II]. STEWARDS 


The Employer recognizes the right of the Union to desig- 
nate job stewards and alternates from the Employer’s 
seniority list. There shall be only one active steward dur- 
ing each shift at any one time. The Union shall notify the 
Employer the names of job stewards. 


The authority of job stewards and alternates so desig- 
nated by the Union shall be limited to and shall not exceed, 
the following duties and activities: 

1. the investigation and presentation of grievances to his 
Employer or the designated company representative 
in accordance with the provisions of the collective 
bargaining agreement: 


the collection of dues when authorized by appropriate 
Local Union action: 


the transmission of such messages and information 
which shall originate with, and are authorized by the 
Local Union, or its officers, provided such messages 
and information 


(a) have been reduced to writing, or, 


(b) if not reduced to writing, are of a routine nature 
and do not involve work stoppages, slow-downs, 
refusal to handle goods, or any other interference 
with the Employers business. 


Job stewards and alternates have no authority to take 
strike action, or any other action interrupting the Em- 
ployer’s business, except as authorized by official action of 
the Union. 
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The Employer recognizes these limitations upon the 
authority of job stewards and their alternates, and shall 
not hold the Union liable for any unauthorized acts. The 
Employer in so recognizing such limitations shall have the 
authority to impose proper discipline, including discharge, 
in the event the shop steward has taken unauthorized 
strike action, slowdown, or work stoppage in violation of 
this Agreement. 


ARTICLE V. SENIORITY 


Section 1. Seniority shall prevail.—30 days posting no 
protest. 


Section 2. A list of the employees in the order of their 
seniority shall be posted in a conspicuous place at the place 
of their employment. 


Section 2A. Terminal seniority as measured by length 
of service at such terminal shall prevail, except as provided 
to the contrary below. Where the Unions and the Employ- 
ers, party of this Agreement, have other types of seniority 
than provided for in this agreement, they may continue 
same by mutual agreement and by filing a written memoran- 
dum of the mutual agreement with the Grievance Com- 
mittee. 


Section 2B. Controversy regarding seniority shall be 
settled by the Employer and the Union. Failing a settlement 
by these parties, the matter shall be processed under the 


grievance procedure set out in Articles 7 and 8 of this 
Agreement. 


Section 3. Same as present Agreement. Add—Any pro- 
test to the Seniority list must be made in writing within 30 
days from the date of posting the list or the seniority list 
shall be considered correct and final. 


Section 4A. Vacancies, changes of runs, new runs and 
new positions, except as hereinafter provided, are subject 
to seniority and shall be posted for bids. The employee 
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with the highest seniority who bids shall receive such 
vacaney, change of run, new run or new position. The 
posting shall be at a conspicuous place so that all eligible 
employees will receive notice of the vacancy, run or position 
open for bid. Bids shall remain open for a period of seven 
(7) days, and runs shall be awarded within seven (7) days 
thereafter. Seniority shall not govern assignment of equip- 
ment. 


The bulletining of regular runs shall include the days 
and destination, the routes, type of run and number of days 
each week. Regular runs are subject to cancellation upon 
proper notice. The number of regular runs to be posted 
for bids shall be determined by taking 75% of the number 
of runs operating between two (2) destinated points loaded 
in both directions for a period of 12 months. The minimum 
runs shall not be subject to bid. All peddle runs and/or 
runs paid on a mileage basis shall be posted for bid once 
each twelve (12) months. The bid and/or dispatch day shall 


be the calendar day, midnight to midnight, unless mutually 
agreed to otherwise by the Local Union and Employer 
involved. Such agreement must be in writing and signed 
by the parties to the agreement with a copy filed with the 
Secretaries of the Grievance Committees as provided for 
in this Agreement. 


Section 4B. Extra employees at an away from home 
terminal shall be dispatched back to their home terminal 
in the same order as dispatched from home terminal and 
may be dispatched ahead of regular employees, provided 
such dispatch does not result in cancellation of regular 
runs back to the home terminal. A reguiar bid employee at 
an away from home terminal shall be dispatched out in the 
same order as he was dispatched from his home terminal. 


A driver is not eligible for dispatch until his elapse time 
in the terminal is equal to the minimum running time plus 
the rest period. The Local Union and Employer shall arrive 
at an Agreement on the minimum running time and this 
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Agreement shall be in writing with copies filed with the 
Secretaries of the Grievance Committee. 


If no trip is available to extra employee’s home terminal, 
he may be dispatched to another point after all domiciled 
employees are dispatched, and in such instance after reach- 
ing his destination such employee may not be required to 
go to any point other than his home terminal; or if no trip 
is available to his home terminal he may be dispatched in 
the direction of his home terminal, provided if from such 
third destination point he may be dispatched to his home 
terminal in one tour of duty. 


If the dispatch of a regular employee is broken, he will 
be paid his original dispatch plus all miles driven off route 
and plus all work time performed off route. 


If the dispatch of an extra emplovee is broken, he shall be 
paid the applicable rate for the type of run he actually per- 
forms subject to the eight (8) hour minimum guarantee. 


Kither a regular or extra employee may be dispatched on 
via dispatch without regard to extra employee at the via 
terminal. 


A regular run may be cancelled in order to return an 
extra driver back to his home terminal for a weekend or a 
holiday, or at any time with empty equipment. 


The dispatch of extra drivers at away from home termi- 
nals back to their home terminal shall not result in cancella- 
tion of the regular driver’s trip back to his home terminal. 
An extra driver at a point away from his home terminal 
shall be entitled to the first extra trip back to his home 
terminal. After regular people are protected. 


Section 5. Opening new Branches, terminals, division or 
operation. 


1. When a new branch, terminal, division or operation is 
opened (except as a replacement for existing operations or 
as a new division in a locality where there are existing 
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operations), the employer shall offer to all employees 
covered by this Agreement the opportunity to transfer to 
regular positions in the new branch, terminal, division or 
operation in the order of their company or classification 
seniority, with first preference to employees in those 
branches, terminals, divisions or operations which are af- 
fected in whole or in part by the opening of the new branch, 
terminal, division or operation. 

This provision is not intended to cover situations where 
there is replacement of an existing operation or where a 
new division is opened in a locality where there is an exist- 
ing terminal. In these latter situations, laid-off or extra em- 
plovees in the existing facilities shall have first opportunity 
for employment at the new operation in accordance with 
their seniority. If all regular full-time positions are not 
filled in this manner, then the provisions of the above para- 
graph shall apply. 

2. The transferred employees, other than those referred 
to in the exception to Section 1, above, shall, for a period 
of thirty (30) days following the transfer, have an un- 
qualified right to return to their old branch, terminal, 
division or operation if it is still in existence and carry 
with them their seniority at that old branch, terminal, divi- 
sion or operation. Employees who avail themselves of the 
transfer privileges because they are on lay-off at their 
original terminal may exercise their seniority rights if 
work becomes available at the original terminal during the 
two year lay-off period allowed them at their original 
terminal. 

Transferred employees shall have, after 30 days, the 
same privileges with respect to subsequent transfers as set 
forth in Paragraph 1 above. 

Section 6. Closing of Branches, Terminals, Division or 
Operations. 


1. When a branch, terminal, division or operation is 
closed and the work of the branch, terminal, division or 
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operation is eliminated, an employee who was formerly em- 
ployed at another branch, terminal, division or operation 
shall have the right to transfer back to such former branch, 
terminal, division or operation and exercise his seniority 
based on the date of hire at the branch, terminal, division 
or operation into which he is transferring provided he has 
not been away from such original terminal for more than 
two years. 

2. When a branch, terminal, division or operation is 
closed or partially closed and the work of the branch, termi- 
nal, division or operation is transferred to another branch, 
terminal, division or operation in whole or in part, an em- 
ployee at the closed or partially closed down branch, termi- 
nal, division or operation shall have the right to transfer to 
the branch, terminal, division or operation into which the 
work was transferred if work is there available. Such em- 
ployee, however, shall go to the bottom of the seniority 
board and shall have the right of job selection only in ac- 
cordance with his seniority at such terminal. However, he 
shall exercise his company seniority for lay-off purposes 
and all other contract benefits. 

Section 7. Where any employee is required, through no 
fault of his own to change residence in order to follow 
employment as a result of an approved change of operation, 
the employer shall move the employee or pay his moving 
expense. This shall not apply to moves within the 75-miles 
radius as defined in the peddle-run provision. The Em- 
ployer shall not be responsible for moving or moving ex- 
penses if employee changes his residence as a result of 
voluntary transfer. 


Section 8A. Same as present Agreement, Article V, Sec- 
tion 5A. 


Section 8B. Same as present Agreement, Article V, Sec- 
tion 5B. 


Section 9. Same as present Agreement, Article V, Section 
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Section 10. Same as present Agreement; except change 
$75.00 to $85.00 and add paragraph: 


“Regular road drivers on lay-off status shall be returned 
to the regular employment status upon the earning of 
$65.00 in any seven (7) day period. 


Seniority shall be broken only by discharge, voluntary 
quit or more than a two (2) year lay-off. In the event of a 
lay-off, an employee so laid off shall be given two (2) 
weeks notice of recall mailed to his last known address. In 
the event employee fails to make himself available for work 
at the end of said two (2) weeks, he shall lose all seniority 
rights under this Agreement. When an employee on lay-off 
status is returned to regular employment as provided in 
the paragraph above, he must then be given another lay-off 
notice and will have two (2) years to return to work before 
loss of seniority rights. 


(The road driver may be required to drop a trailer at an 


interline terminal at point of destination of his run when 
the terminal of his own Employer is closed.) 


ARTICLE VI 


Section 1. Same as present Agreement. Strike word mini- 
mum. 


Section 2. Same as present Agreement. 
Section 3. Same as present Agreement. 


Section 4. Same as present Agreement. Add “and/or 
operation” 


ARTICLE VII: GRIEVANCE COMMITTEES. 


Section 1. (a) The Employer and the Union shall create 
and maintain either permanent State or Multiple State 
Committees covering the States covered by this Agreement. 
It shall be the function of these Committees to adjust the 
disputes which cannot be settled between the Employer and 
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the Local Union. The Bi-State or Tri-State Committee 
shall consist of three (3) members from each group. Each 
member may have the privilege of appointing an alternate 
in his place. When a Bi-State or Tri-State meeting is 
ealled it shall be compulsory for each member of the Com- 
mittee, or his alternate, to attend. Each Bi-States or Tri- 
State Committee shall meet within seven (7) days after 
either group’s Committee Chairman serves written notices 
on the other requesting a meeting and the place of the 
meeting and the exact date of same shall be mutually 
agreed upon. 


The Operators and the Unions shall together create a 
permanent Joint Area, The Southeast Areas, the Southwest 
Area, and the Central States Area. This Joint Area Com- 
mittee shall meet at established times and at a mutually 
convenient location. 


(b) Present terminals, breaking points, or domiciles shall 


not be transferred or changed without the employer first 
having asked for and receiving approval from the sub- 
committee on change of operations, the members of which 
shall be appointed by the Joint Area Committee at each 
Quarterly Meeting. This shall not apply within a 25-mile 
radius. 


Section 2. The Multi-State Committee and the Joint 
Area Committee shall at their first meeting formulate rules 
of procedure to govern the conduct of their respective 
proceedings. The Employer and the Union each agree to 
notify the other in writing, giving the names of their re- 
spective representatives who will compose both Multi-State 
and Joint Areas Committees, and the Chairman of each, 
within thirty (30) days after the signing of this Agree- 
ment. Thereafter, during the term of this Agreement, any 
changes in representatives on either Multi-State Committee 
or the Joint Area Committee, will be by written notification 
to the other party’s respective Committee Chairman. It is 
understood that any grievance of any employee working 
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under this Agreement shall be processed by the Grievance 
Committee set out in the Southwest Area Agreement. This 
shall not be construed to prohibit a Local Union in any 
other territory from filing and processing a grievance aris- 
ing under contracts in such areas if such grievance is a 
result of an operation under this Agreement. 


ARTICLE VIII. GRIEVANCE PROCEDURE 


Section 1. The Unions and Employers agree that there 
shall be no strike or lockout or work stoppage without first 
having used all methods of settlement as provided for in 
this Agreement, for any alleged violation of this Agreement 
or controversies as to interpretation of any Article of this 
Agreement or any grievance arising from this Agreement. 
Disputes shall first be taken up between the Employer and 
the Local Union involved. Failing adjustment by these 
parties, the following procedure shall be mandatory. The 
dispute shall be referred to the appropriate Multi-State 
Committee for settlement. The decision of the Multi-State 
Committee by a majority vote will constitute final settle- 
ment and be binding on both parties and no appeal may be 
taken to the Joint Multi-State Committee in such cases. 


Section 2. Where a Joint Multi-State Committee is un- 
able to agree or come to a decision in the case, by majority 
vote, such case shall automatically be put on the Agenda of 
the next Joint Area Committee meeting and must be de- 
cided by the Joint Area Committee at the next Joint Areas 
Committee meeting. The decision of the Joint Area Com- 
mittee, by majority vote, shall be final and binding on both 
parties. If the Joint Area Committee is unable to agree or 
come to a decision in the case by a majority vote, leaving a 
deadlock decision the case shall be automatically put on the 
agenda of the next Joint Southwest-Southeast-Central 
States Area Committee. 


Section 3. Any Committee’s failure to meet, not due to 
the complaining side’s fault, refusal of either party to 
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submit to grievance procedure at any stage, or failure to 
comply with Comnnittee’s final decision, withdraws the bene- 
fits of these articles. It is further mutually agreed that the 
Local Union will, within two (2) weeks of the date of the 
signing of this Agreement, serve upon the Employer a 
written notice, which notice will list the Union’s authorized 
representatives who will deal with the Employer, make 
commitments for the Union generally, and in particular 
have the sole authority to act for the Union in calling or 
instituting strikes or any stoppages of work, and the Union 
shall not be liable for any activities unless so authorized. 
The Union shall upon request of the Employer notify the 
Employer if a strike is authorized. 

Section 4. It is further agreed that in all cases of an 
unauthorized strike, slowdown, walkout, or any unauthor- 
ized cessation of work, in violation of this Agreement, the 
Union shall not be liable for damages resulting from such 
unauthorized acts of the emplovees. While the Union shall 
undertake every reasonable means to induce such em- 
ployees to return to their jobs during any such period of 
unauthorized stoppage of work mentioned above, it is 
specifically understood and agreed that the Company dur- 
ing the first twenty-four (24) hour period of such unau- 
thorized work stoppage, shall have the sole and complete 
right to discipline short of discharge, and such employees 
shall not be entitled to or have any recourse to any other 
provision of this Agreement. After the first twenty-four 
(24) hour period of such stoppage and if such stoppage 
continues, however, the Company shall have the sole and 
complete right to immediately discharge any employee par- 
ticipating in any unauthorized strike, walkout or any other 
cessation of work, and such employees shall not be entitled 
to or have any recourse to any other provisions of this 
Agreement. 

Section 5. It is further agreed and understood that the 
Southern Conference of Teamsters shall not be liable for 
any strike, breach, or default in violation of this Agreement 
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unless the act is expressly authorized by its Executive 
Board. The Southern Conference of Teamsters shall make 
immediate effort to terminate any strike or stoppage of 
work which is not authorized by it without assuming lia- 
bility therefor. 

Section 6. It is understood and agreed that failure of the 
Southern Conference of Teamsters to authorize a strike by 
a Local Union shall not relieve such Local Union of liability 
for a strike authorized by it and which is in violation of 
this Agreement. 


Section 7. Notwithstanding anything herein contained, 
it is agreed that in the event any Employer is delinquent 
at the end of a period in the payment of his contribution to 
the Health and Welfare or Pension Fund or Funds, created 
under this Agreement, in accordance with the rules and 
regulations of the Trustees of such Fund, or in the event 
any Employer fails to comply with Article > Section 

within the specified time, after the proper official of 
the Local Union has given seventy-two (72) hours written 
notice to the Employer of such delinquency in Health and 
Welfare or Pension payments and/or failure to comply 
with Article , Section the employees or their 
representatives shall have the right to take such action as 
may be necessary until such delinquent payments are made; 
and it is further agreed that in the event such action is 
taken the Employer shall be responsible to the employees 
for losses resulting therefrom. 


Section 7. (a) Provided, however, that the Joint South- 
west, Southeast-Central States Area Committee shall have 
the right to review and reverse any decision of the Joint 
Multi-State and make a final decision on the case if the 
Joint Southwest, Southeast-Central States Area Committee 
has reason to believe the decision was not based on the 
facts as presented to the Multi-State or Joint Area Com- 
mittee or in the possession of either party and not pre- 
sented to the Bi-State; provided, further, however, that 
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such action by the Joint Southwest-Southeast-Central 
States Area Committee may be taken only by unanimous 
vote. 


Section 8, It is agreed that all matters pertaining to the 
interpretation of any provisions of this Agreement may be 
referred by either the Union Committee’s Secretary or the 
Operator Committee’s Secretary to the Joint Area Com- 
mittee at any time for final decision, and such Joint Area 
Committee shall be convened on seventy-two (72) hours 
notice to handle matters so referred. (Any reference in the 
above Article to a “Joint Area Committee” means the Joint 
Southwest-Southeast-Central States Area Committee.) 


Section 9. Examination of Records. The Local Union, 
Multi-State Committee or Joint Area Committee shall have 
the right to examine time sheets and any other records per- 
taining to computation or any individual or individuals 
whose pay is in dispute. 

Section 9B. Deadlocked cases may be submitted to um- 
pire handling if a majority of the Joint Area Committee 
determine to submit such matter to an umpire for decision. 
Otherwise, either party shall be permitted all legal or 
economic recourse. 


ARTICLE IX. PROTECTION OF RIGHTS 
Section 1. Picket Line. 


“it shall not be a violation of this Agreement and it shall 
not be cause for discharge or disciplinary action in the 
event an employee refuses to enter upon any property 
involved in a labor dispute or refuses to go through or work 
behind any picket line, including the picket line of Unions 
party to this Agreement and including picket lines at the 
Employer’s places of business. 


Section 2. Struck Goods 


Recognizing that many individual employees covered by 
this contract may have personal convictions against aiding 
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the adversary of other workers, and recognizing the pro- 
priety of individual determination by an individual work- 
man as to whether he shall perform work, labor or service 
which he deems contrary to his best interests, the parties 
recognize and agree that: 


“It shall not be a violation of this Agreement and it shall 
not be a cause for discharge or disciplinary action if any 
employee refuses to perform any service which, but for 
the existence of a controversy between a labor union and 
any other person (whether party to this Agreement or 
not), would be performed by the employees of such person. 


“Likewise, it shall not be a violation of this Agreement 
and it shall not be a cause for discharge or disciplinary 
action if any employee refuses to handle any goods or 
equipment transported, interchanged, handled or used by 
any carrier or other person, whether a party to this Agree- 
ment or not, at any of whose terminals or places of business 
there is a controversy between such carrier, or person, or 


its employees on the one hand and a labor union on the 
other hand; and such rights may be exercised where such 
goods or equipment are being transported, handled or used 
by the originating, interchanging or succeeding carriers 
or persons, whether parties to this agreement or not. 


“The Employer agrees that it will not cease or refrain 
from handling, using, transporting, or otherwise dealing 
in any of the products of any other employer or cease 
doing business with any other person, or fail in any obliga- 
tion imposed by the Motor Carriers’ Act or other applicable 
law, as a result of individual employees exercising their 
rights under this Agreement or under law, but the Employer 
shall, notwithstanding any other provision in this Agree- 
ment, when necessary, handle, use, transport or otherwise 
deal in such products and continue doing such business by 
use of other employees (including management and repre- 
sentatives), other carriers, or by any other method it deems 
appropriate or proper. 
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Section 3. 

“Within five (5) working days of filing of grievance 
claiming violation of this Article IX, the parties to this 
Agreement shall proceed to the final step (Article VIII, 
Sections 1(¢) and 1(d) of the Grievance Procedure, without 
taking any intermediate steps, any other provision of this 
Agreement to the contrary notwithstanding. 


Section 4. Hazardous Work 


“In the event it should be finally determined, after appeal, 
if available and taken, by any tribunal of competent juris- 
diction that employees covered by this Agreement may be 
required to make deliveries to, pick-ups from or enter upon 
the premises of any person who is involved in a labor dis- 
pute, the Employer shall provide the following additional 
benefits to such employees in view of the additional hazards, 
difficulties, and hardships of performing such duties: 


‘“‘J, An insurance policy which provides life insurance, 


hospital and medical benefits, and compensation for partial 
and permanent disabilities, all of which shall be no less than 
three (3) times similar benefits provided by applicable 
workmen’s compensation laws. Where the Employer is 
not covered by such Workmen’s Compensation Law, he shall 
voluntarily assume his obligations under the law, and, in 
addition, provide the above benefits. 


“2. Wages which are no less than three (3) times the rate 
of pay or earnings otherwise applicable for all services 
performed on the day or the entire tour of duty during the 
course of which the above-stated duties must be performed. 


“3, The Employer shall also, upon request of the Union 
of employee involved, provide adequate protection against 
possible injury to such employee or his family which may 
result from the performance of such duties. 

“4. If required to testify before any tribunal with regard 
to the matters referred to in this Article, the employee shall 
be reimbursed for lost wages. 
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Section 5. Sympathetic Action 


In the event of a labor dispute between any Employer or 
Union, party to this Agreement, during the course of which 
such Union engages in lawful economic activities which 
are not in violation of this Agreement, then any other 
affiliate of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America having 
an agreement with such Employer shall have the right to 
engage in lawful economic activity against such Employer 
in support of the Union which is party to this Agreement 
notwithstanding anything to the contrary in the Agree- 
ment between such Employer and such other affiliate.” 


ARTICLE X. DISCHARGE OR SUSPENSION 


Section 1. The Employer shall not discharge nor suspend 
nor take any other disciplinary action as respects any em- 
ployee without just cause, but in respect to discharge, sus- 
pension or other disciplinary action shall give at least one 
warning notice of the complaint against such employee to 
the employee in writing, by Certified Mail or in person and 
a copy of the same to the Union affected, by Certified Mail; 
except that no warning notice need be given to an employee 
before he is discharged if the cause of such discharge is 
dishonesty, drinking of or under the influence of alcoholic 
beverages or narcotics while on duty, or drinking alcoholic 
beverages on company property, or recklessness resulting 
in serious accident while on duty, or the carrying of unau- 
thorized passengers, or the failure to report an accident. 
The warning notice as herein provided shall not remain 
in effect for a per period of more than nine (9) months 
from date of said warning notice. All warning notices, 
discharges, suspension, or other disciplinary action must 
be by proper written notice to the employee and the Union 
affected. Any employee may request an investigation as to 
his discharge of suspension. Should such investigation 
prove that an injustice has been done an employee he shall 


351 


be reinstated. The Joint Multi-State Committee, Tri-State 
Committee, Southwest Area Committee, and the Joint 
Southeast-Southwest-Central States Committee shall have 
the authority to order full, partial or no compensation for 
time lost. Appeal from discharge, suspension or warning 
notice must be taken within ten (10) days from the date of 
discharge, suspension or warning notice. If the employee 
involved is not within the home terminal area when the 
action of discharge, suspension or warning notice is taken, 
the ten (10) day period will start from the date of his return 
to the home terminal, provided the employee returns home 
at the approximate time he would have arrived home if he 
had completed his tour of duty. If no decision has been 
rendered on the appeal within fifteen (15) days the case 
shall then he taken up as provided for in Article 
Agreement. 


ARTICLE XI. Loss or Damage 


There shall be no charge for loss or damage unless clear 
proof of negligence is shown. This Article is not to be 
construed as permitting charges for loss or damage to 
equipment under any circumstances. 


ARTICLE XII. Bonds Same as present Agreement and 
add interpretations 


ARTICLE XIII. EXAMINATIONS AND 
IDENTIFICATION FEES 


Section 1. Any physical or mental examination shall be 
promptly complied with by all employees, provided, how- 
ever, the Employer shall pay for all such physical or mental 
examinations. The Company reserves the right to select 
their own medical examiner or physician and the Unions 
may, if in their opinion think an injustice has been done an 
employee have said employee re-examined at the Union’s 
expense. If the two physicians disagree they shall mutually 
agree on a third physician whose decision shall be final and 
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binding. The expense of 3rd physician shall be divided 
equally between the Employer and the Union. If the Em- 
ployer should require an employee to go to some point 
other than his own home terminal to take an examination 
when he doesn’t take a run to such point, he shall be reim- 
bursed for his transportation, lodging and meal expenses. 
If he is at such point and takes an examination on his off- 
duty time, no expenses shall be allowed. 


This does not apply to anyone who has not completed his 
30 day probationary period and has not been placed on the 
seniority list. 

Section 2. Any fee required for identification shall be 
paid for by the Employer except such identification re- 
quired by State of Federal Laws. 


ARTICLE XIV. UNIFORMS. Same as present Agreement. 
ARTICLE XV. Same as present Agreement. 

ARTICLE XVI. Same as present Agreement. 

ARTICLE XVII. Same as present Agreement. 


ARTICLE XIX. LODGING 


Comfortable, sanitary lodging shall be furnished by the 
Employer in all cases where an employee is required to take 
a rest period away from his home terminal. Comfortable, 
sanitary lodgings shall mean an air-conditioned room with 
not more than two beds in it and not more than two drivers 
sleeping in the room at the same time, except in dormitories 
at company-owned terminals with janitor service, clean 
sheets, pillow cases, blankets, hot and cold water, air-condi- 
tioning and/or proper heat, and easy access to clean, sani- 
tary toilet and facilities in the building. 


In lieu of the Employer furnishing satisfactory lodging, 
the employee shall be paid $3.00 for each rest period; ex- 
cept where accommodation is unavailable at such figure and 
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it is necessary for employee to pay in excess of $3.00, he 
shall receive reimbursement of actual cost of room. The 
Employer shall furnish transportation to and from the 
nearest public transportation, when there is unreasonable 
delay at away-from-home terminal, provided there is no 
public transportation available in the near vicinity and fur- 
ther provided that this provision shall not apply where 
driver is allowed to use tractor for transportation. 


Room rent of owner-operator shall not be deducted from 
gross receipt or truck earnings regardless of whether truck 
rental is at minimum rate or above. 


By mutual agreement between the parties, employees may 
be housed or lodged in a dormitory in the Company’s termi- 
nal. Such dormitory shall provide accommodations for each 
driver and all of the facilities and conveniences of Class-A 
Hotel, including but not limited to janitor service, clean 
sheets, pillow cases, blankets, air-conditioning and proper 


sanitary conditions. 


All employees shall be required to continue the use of any 
presently approved facilities and if a dispute develops 
such dispute processed under the grievance procedure as set 
out in Article 7 and 8, except in regard to cleanliness, air, 
conditioning, heating and etc., shall be immediately cor- 
rected. 


ARTICLE XX. DEFECTIVE EQUIPMENT AND DAN- 
GEROUS CONDITIONS OF WORK 


No employee shall be compelled to take out equipment 
that is not mechanically sound and properly equipped to 
conform with all applicable city, state and federal regula- 
tions. 


All equipment which is refused because not mechanically 
sound or properly equipped shall be appropriately tagged 
so that it cannot be used by other drivers until repaired. 
After an employee has reported equipment unsafe the 
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Maintenance Department will be required to put an O.K. 
slip on the equipment before the equipment may be put back 
in service. 

Under no circumstances will an employee be required 
or assigned to engage in any activity involving dangerous 
conditions of work or danger to person or property or in 
violation of any applicable statute or court order; (how- 
ever, this does not relate to type of cargo handled) or in 
violation of a Government regulation relating to safety of 
person or equipment. 


All city and road equipment presently in service shall 
be equipped with heaters. All replacements, new equipment 
and/or rebuilt equipment shall be equipped with heaters 
and defrosters. 


ARTICLE XXI. PAY PERIOD 


All regular employees covered by this Agreement shall 
be paid in full each week and not later than the end of their 
working period. Not more than seven (7) days shall be held 
on an employee. Provided a pay clerk on duty, all other 
employees shall be paid at the end of their working period. 
Each employee shall be provided with a statement of his 
#ross earnings and of deductions made for any purpose. 


Any Employer may change from a present seven (7) days 
withheld to the fourteen (14) days by giving proper notice 
to the involved employees and the Local Union, and then 
withhold one (1) additional day each week until the maxi- 
mum of fourteen (14) days is withheld, in the event the 
withholding is longer than seven (7) days. Thiurs payday 
on the 14 days. 


ARTICLE XXII. 


Section 1. Paid-For Time, General. Same as present 
Agreement. 


Section 2. Call-In Time. Same as present Agreement. 
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Section 3. Lay-Over. Where a driver is required to lay 
over away from his home terminal, lay-over pay shall com- 
mence following the fifteenth (15th) hour after the end of 
the run. If driver is held over after the fifteenth (15th) 
hour, he shall be guaranteed three (3) hours pay, in any 
event, for lay-over time. (Mechanical breakdown and equip- 
ment failure is not to be included in the three (3) hours 
guarantee, instead driver will be paid for actual time de- 
layed only in such event.) If he is held over more than 
three (3) hours, he shall receive lay-over pay for each hour 
held over up to eight (8) hours in the first twenty-three (23) 
hours of lay-over period, commencing after the run ends. 
This pay shall be in addition to the pay to which the man 
is entitled if he is put to work at any time within the twenty- 
three (23) hours after the run ends. The same principle 
shall apply to each succeeding eighteen (18) hours. 


Employees shall receive meal allowance immediately 
after the seventeenth (17th) hour of the first lay-over 
period, and immediately after the tenth (10th) hour on 
subsequent lay-overs after the first period. On Sundays 
and Holidays, meals shall be allowed in addition. 


Driver shall not be compelled to report to work at home 
terminal until he has had ten (10) hours off-duty time. 


ARTICLE XXIII. Same as present agreement. (PICK- 
UP AND DELIVERY) 


ARTICLE XXIV. MILEAGE AND HOURLY RATES 


Section 1.(a) The mileage rates per mile shall be as fol- 
lows: 


2-1-61 2-1-62 2-1-63 
Single Axle Units 9.425 9.675 9.925 
Tandem Axle Units 9.675 9.925 10.175 
Tandem 5-Axle Units 9.800 10.050 10.300 
Jeeps, Double Bottom Units or a 
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2-1-61 2-1-62 2-1-63 
Combination of Vehicles 
or Units 10.825 11.075 11.325 
Two-Man Rate 11.585 11.835 12.085 
Single-Man Rate 5.7925 5.9175 6.0425 


(b) Hourly rates of pay for employees shall be as follows: 
2-1-61 8-1-61 2-1-62 2-1-63 
$2.73 $2.76 $2.84 $2.94 

The rest of Section 1 in present agreement. 

Section 2. Employees may be required to assist in load- 
ing and/or unloading of freight at terminal in route when 
required to do so by Employer, provided however, such 
request does not result in lay-off or loss of employment to 
other employees. This section will not apply when the work 
performed plus the miles driven would exceed the ten (10) 
hour limitation resulting in the loss of a trip or trips to 
the employee. 


Section 3. Same as present Agreement, and add “If as a 
result of logging of miles as provided in this Section, it is 
determined that the Company is paying less than the actual 
miles traveled, the mileage payment shall be increased 
effective the date the miles were logged. If, however, a 
reduction in mileage pay becomes necessary as a result of 
the logging of mileage such reduction in mileage shall be 
decreased no more than 1/3 annually. 


ARTICLE XXV. PEDDLE RUN 


Section 1. Hourly rates for peddle runs shall be as 
follows: 
2-1-61 8-1-61 2-1-62 2-1-63 
$2.73 $2.76 $2.84 $2.94 


Rest of this Section same as present agreement. 


Section 2. Same as Union Proposal, add note “(Peddle 
Driver may deliver freight and pick up freight within the 
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25-mile radius of a terminal provided the freight is to be 
delivered during normal tour of duty on his peddle run. 
ARTICLE XXVI. Same as present Agreement. 
ARTICLE XXVII. Same as present Agreement. 
ARTICLE XXVIII. TWO-MAN OPERATION—Same as 
Central States———————_ language agreed upon between 
Sleeper Cab Committee. 

ARTICLE XXIX. Same as Central States present agree- 
ment. 

ARTICLE XXX. Same as present Agreement, except pro- 
vide for three (3) weeks after eleven (11) years, and four 
(4) weeks after 18 years. 


ARTICLE XXXI. Same as present Agreement, except add 
paragraph “If holiday falls within a 30-day period after a 
regular employee is put on lay-off, the employee shall be 
paid for such holiday. 


ARTICLE XXXII. HEALTH AND WELFARE SAME 
AS CENTRAL STATES 

ARTICLE XXXIII. PENSION FUND SAME AS CEN- 
TRAL STATES 

ARTICLE XXXIV. SAME AS PRESENT AGREE- 
MENT 

ARTICLE XXXV. SAME AS PRESENT AGREE- 
MENT 

ARTICLE XXXVI. SAME AS CENTRAL STATES 

ARTICLE XXXVII. SAME AS PRESENT AGREE- 
MENT 

ARTICLE XXXVIII. SAME AS CENTRAL STATES 

ARTICLE XXXIX. SAME AS PRESENT AGREE- 
MENT 


ARTICLE XXXX. INSPECTION PRIVILEGE 


Authorization agents of the Local Union shall have ac- 
cess to the Employer Establishment during working hours 
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ing conditions, collection of dues and ascertaining that the 


Agreement is being adhered to. 


ARTICLE XXXXI. Sub Contracting 


(a) The Employer agrees to refrain from using the serv- 
ices of any person who does not observe the wages, hours 
and conditions of employment established by Labor Unions 
having jurisdiction over the type of service performed. 


(b) For the purpose of preserving work and job oppor- 
tunities for the employees covered by this Agreement, the 
Employer agrees that no work or services presently per- 
formed or hereafter assigned to the collective bargaining 
unit will be subcontracted, transferred, leased, assigned or 
conveyed in whole or in part to any other plant, person, or 
non-unit employees except upon the written consent of the 
Union and the Southern Conference of Teamsters, unless 
otherwise provided in this Agreement. The Employer may 
subcontract work when all of his regular employees are 
working except that in no event shall road work presently 
performed or runs established during the life of this Agree- 
ment be farmed out. 


Overflow loads may be delivered by drivers other than 
the Employers’ employees provided all provision of this 
contract are observed. Overflow loads may also be delivered 
by other agreed-to methods or as presently agreed to. 


ARTICLE XXXXII. NATIONAL AGREEMENT 


The parties of this Agreement accept the principles of a 
National Over-The-Road Agreement. Accordingly, the Em- 
ployer and the Union parties to this Agreement shall, upon 
written notice ninety (90) days before the termination of 
this Agreement, by the Union to the Employer, enter into 
negotiations for the purpose of negotiating such National 
Agreement. However, nothing herein contained shall be 
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construed as requiring any party hereto to be committed to 
a policy of completed uniformity in all matters which are 
covered by such National Agreement. 


ARTICLE XXXXIII. MULTI-EMPLOYER UNIT 


The undersigned Employer agrees to be bound by all of 
the terms and provisions of the attached Agreement, and 
also agrees to be bound by the interpretations and enforce- 
ment of the Agreement. 


The Employer further agrees to participate in joint nego- 
tiations of any modification or renewal of the contract and 
to become a part of the multi-employer unit set forth in the 
contract. 


ARTICLE XXXXIV. PIGGY-BACK, BARGE, ETC. 


The Union reserves the right to re-open this Agreement 
for the purpose of negotiating for employees engaged in 
operations which combine with or are part of other methods 
of operations such as “Piggy-back”, barge, ete. If the par- 
ties are unable to agree upon such matters, the Union may 
engage in lawful economic recourse in support of its de- 
mands. This shall not apply to such operations that were 
in existence prior to June 1, 1954. 


Effective February 1, 1962, for each trailer or container 
placed on, or delivered to, rail flat car, birdy-back, fishy- 
back or barge operation the sum of five dollars ($5.00) 
shall be paid into either the Pension or the Health and 
Welfare Fund as the Union may direct, provided the par- 
ties have not before then agreed to a mutually satisfactory 
alternative to the problems created by such methods of 
transportation. To that end the parties shall appoint a 
committee to study and recommend possible solutions. 


ARTICLE XXXXV. TERMINATION CLAUSE 


Contract to provide for three (3) year period from Feb- 
ruary 1, 1961 to and including January 31, 1964. 
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This Agreement on part of the Union is subject to ap- 
proval by the Southern Conference of Teamsters, and the 
membership of the Local Unions parties to this Agreement. 


Inadvertent errors, grammatical errors, corrections and 
omissions may be made when the new Agreement is printed. 


In witness whereof the parties hereto have set their 
hands and seals this 24th day of January, 1961, effective as 
of February 1, 1961. 


For the Southern Confer- For Southeast Areas Motor 

ence of Teamsters Nego- Carriers Labor Relations 

tiating Committee. Associations Negotiating 
Committee. 
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Soutien 
Conferenc e 


OVER-THE-ROAD 
MOTOR FREIGHT 
AGREEMENT 


Period Covered—February 1, 1961 
to January 31, 1964 
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PREAMBLE 


To cover the drivers employed in the operation of com- 
mon, contract and private carriers in the State of Alabama, 
Florida, Georgia, Kentucky (excluding Louisville), Missis- 
sippi, Tennessee, New Orleans, Louisiana, Cincinnati, Ohio, 
and any other cities where the Local Unions have drivers 
employed by Employers in the above named States. 


, hereinafter 
referred to as the Employer, and the Southern Conference 
of Teamsters and Local Union Number. , affiliated 
with the International Brotherhood of Teamsters, Chaf- 
feurs, Warehousemen and Helpers of America, hereinafter 
referred to as the Union, agree to be bound by the terms 
and provisions of this Agreement. 


ARTICLE 9 
Protection oF RicHTs 
Section 1. Picket Line. 


It shall not be a violation of this Agreement and it shall 
not be cause for discharge or disciplinary action in the 
event an employee refuses to enter upon any property in- 
volved in a labor dispute or refuses to go through or work 
behind any picket line, including the picket line of Unions 
party to this Agreement and including picket lines at the 
Employer’s place or places of business. 


Section 2. Struck Goods. 


(a) Recognizing that many individual employees covered 
by this Agreement may have personal convictions against 
aiding the adversary of other workers, and recognizing the 
propriety of individual determination by an individual 
workman as to whether he shall perform work, labor or 
service which be deems contrary to his best interests, the 
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parties recognize and agree that: It shall not be a violation 
of this Agreement and it shall not be a cause for discharge 
or disciplinary action if any employee refuses to perform 
any service which, but for the existence of a controversy 
between a labor union and any other person (whether party 
to this Agreement or not), would be performed by the em- 
ployees of such person. 


Likewise, it shall not be a violation of this Agreement and 
it shall not be cause for discharge or disciplinary action if 
any employee refuses to handle any goods or equipment 
transported, interchanged, handled or used by any carrier 
or other person, whether a party to this Agreement or not, 
at any of whose terminals or places of business there is a 
controversy between such carrier or person, or its em- 
ployees on the one hand and a Labor Union on the other 
hand; and such rights may be exercised where such goods 
or equipment are being transported, handled or used by the 
originating, interchanging or succeeding Carriers or per- 
sons whether parties to this Agreement or not. 


The Employer agrees that it will not cease or refrain 
from handling, using, transporting, or otherwise dealing in 
any of the products of any other Employer or cease doing 
business with any other person, or fail in any obligation 
imposed by the Motor Carriers’ Act or other applicable law, 
as a result of individual employees exercising their rights 
under this Agreement or under law, but the Employer shall, 
notwithstanding any other provision in the Agreement, 
when necessary, handle, use, transport or otherwise deal in 
such products and continue doing such business by use of 
other employees (including management representatives), 
other Carriers, or by any other method it deems appro- 
priate or proper. 


Grievances 


(b) Within five (5) working days of filing grievance 
claiming violation of this Article 9, the parties to this 
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Agreement shall proceed to the final step (Article 8, Section 
2) of the Grievance Procedure, without taking any inter- 
mediate steps, any other provision of this Agreement to the 
contrary notwithstanding. 


. ° * * 
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Unsitep States or AMERICA 
BerorE THE NationaL Lazor Revations Boarp 
TentH Recion 


Truck Drivers anp Hewers Lo- 
caL Uxton No. 728, Inxvernattona 


emer 
BroTHERHOOD oF TEAMSTERS Case No. 


10-CC-460 
and 


Brown Transport Corp. 


SETTLEMENT AGREEMENT 


The undersigned labor organization (herein called the 
Union) and the undersigned charging party (herein called 
the Charging Party), in settlement of the above matter, 
and subject to the approval of the Regional Director for 
the National Labor Relations Board (herein called the 
Regional Director), HEREBY AGREE AS FOLLOWS: 


POSTING OF NOTICE—Upon approval of this Agree- 
ment, the Union will post immediately in conspicuous places 
in and about its offices, including all places where notices to 
members are customarily posted, and maintain for a period 
of at least sixty (60) consecutive days from the date of post- 
ing, copies of the Notice to All Members attached hereto and 
made a part hereof. The Union will submit forthwith signed 
copies of said Notice to the Regional Director who will for- 
ward them to the employers whose employees are involved 
herein, for posting, the employers willing, in conspicuous 
places in and about the employers’ places of business where 
they shall be maintained for a period of at least sixty (60) 
consecutive days from the date of posting. 


COMPLIANCE WITH NOTICE—The Union will com- 
ply with all the terms and provisions of said Notice. 

It is understood that this Settlement Agreement does not 
affect the Union’s right to engage in lawful primary picket- 
ing. 
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It is further understood that the signing of this Settle- 
ment Agreement by the Union does not constitute an admis- 
sion that it has violated the Act. 


EFFECTUATION—The Complaint and Notice of Hear- 
ing heretofore issued in this case shall be considered with- 
drawn upon the approval of this Agreement by the Regional 
Director. In the event the Charging Party fails or refuses 
to become a party to this Agreement, then, if the Regional 
Director in his discretion believes it will effectuate the 
policies of the National Labor Relations Act, he shall de- 
cline to issue a Complaint herein and this Agreement shall 
be between the Union and the undersigned Regional Direc- 
tor. A review of such action may be obtained pursuant to 
Section 102.19 of the Rules and Regulations of the Board 
if a request for same is filed within ten (10) days thereof. 
This Agreement is contingent upon the General Counsel 
sustaining the Regional Director’s action in the event of a 
review. 


PERFORMANCE—Performance by the Union with the 
terms and provisions of this Agreement shall commence 
immediately after the Agreement is approved by the Re- 
gional Director, or, in the event the Charging Party does 
not enter into this Agreement, performance shall com- 
mence immediately upon receipt by the Union of advice 
that no review has been requested or that the General 
Counsel has sustained the Regional Director. 


NOTIFICATION OF COMPLIANCE—The undersigned 
perties to this Agreement will each notify the Regional 
Director in writing what steps the Union has taken to com- 
ply herewith. Such notification shall be made within five 
(5) days, and again after sixty (60) days, from the date of 
the approval of this Agreement, or, in the event the Charg- 
ing Party does not enter into this Agreement, after the 
receipt of advice that no review has been requested or that 
the General Counsel has sustained the Regional Director. 
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Contingent upon compliance with the terms and provisions 
hereof, no further action shall be taken in the above case. 


Truck Drivers & Helpers Local Union 
No. 728 
(Union) 
/s/ Edwin Pearce 
/s/ John S. Patton, Attorneys 
(Name and Title) 
Date Executed: April 7, 1961 
/s/ Walter C. Phillips 


Regional Director 
National Labor Relations Board 


Brown Transport Corp. 
(Charging Party) 
/s/ by Fred W. Elarbee, Jr., Atty. 


(Name and Title) 


Recommended: 


/s/ Paul L. Harper, Atty. 
National Labor Relations Board 


Date Approved: April 7, 1961 
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NOTICE TO ALL MEMBERS OF 


Truck Drivers & Hetpers Locan Union No. 728, 
INTERNATIONAL BroTHERHOOD OF TEAMSTERS 


Pursuant to a Settlement Agreement approved by the Re- 
gional Director of the National Labor Relations Board, and 
in order to effectuate the policies of the National Labor 
Relations Act, we hereby notify you that: 


We will not (1) engage in, or induce or encourage 
any individual employed by Brown Transport Corp., 
Carol Hudson, d/b/a Hudson Hauling Co., Georgia- 
Florida-Alabama Transportation Co., Ine., Northern 
Freight Lines, Gordons Transports, Inc., or by any 
other person engaged in commerce or in an industry 
affecting commerce to engage in, a strike or a refusal 
in course of his employment to use, manufacture, proc- 
ess, transport, or otherwise handle or work on any 
goods, articles, materials, or commodities, or to per- 
form any services, or (2) threaten, coerce or restrain 
the aforementioned persons, or any other person en- 
gaged in commerce or in an industry affecting com- 
merce, where in either case an object thereof is forcing 
or requiring Brown Transport Corp. to enter into any 
agreement which is prohibited by Section S(e) of the 
National Labor Relations Act, as amended. 


We will not (1) engage in, or induce or encourage 
any individual employed by Georgia-Florida-Alabama 
Transportation Co., Inc. Northern Freight Lines, 
Gordons Transports, Inc., or by any other person en- 
gaged in commerce or in an industry affecting com- 
merce to engage in, a strike or a refusal in the course 
of his employment to use, manufacture, process, trans- 
port, or otherwise handle or work on any goods, ar- 
ticles, materials, or commodities, or to perform any 
services, or (2) threaten, coerce or restrain Georgia- 
Florida-Alabama Transportation Co., Inc., Northern 
Freight Lines, Gordons Transports, Inc., or any other 
person engaged in commerce or in an industry affecting 
commerce, where in either case an object thereof is 
forcing or requiring Georgia-Florida-Alabama Trans- 
portation Co., Inc., Northern Freight Lines, Gordons 
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Transports, Inc., or any other person, to cease using, 
handling, transporting, or otherwise dealing in the 
products of Brown Transport Corp., or Carol Hudson, 
d/b/a Hudson Hauling Co., or to cease doing business 
with Brown Transport Corp., or Carol Hudson, d/b/a 
Hudson Hauling Co. 


Truck Drivers « Hevrers Locat Union No. 728, 
InrerNATIONAL BrorHERHOOD OF TEAMSTERS 
(Labor Organization) 


(Representative) (Title) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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Unrrep States Districr Court 
FOR THE NORTHERN District oF GEORGIA 
Atuanta Drvision 


Water C. Parmures, Recionat Direc- 
TOR OF THE TENTH REGION OF THE Na- 
tTionaL Lasor Retations Boarp, FOR 
AND ON BEHALF OF THE NaTionaL Lazor 
Rexations Boarp. 

Petitioner, 


is Civil No. 7531 


SovuTHERN CONFERENCE OF TEAMSTERS } 
anp Truck Drivers & Heupers Locan 
Usion No. 728, InTERNaTIONAL 
BroTtHERHOOoD oF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN, AND HELPERS 
oF AMERICA. 


Respondents. 


STIPULATION 


It is hereby stipulated and agreed by and between the 
attorneys for the respective parties hereto, subject to the 
approval of the Court that: 

1. Pending the final disposition by the National Labor 
Relations Board (herein called “the Board”) of the matters 
involved herein now pending before said Board, respond- 
ents, and each of them, their officers, representatives, 
agents, servants, employees, and all members and persons 
acting in concert of participation with them, within the 
jurisdiction of respondent, Truck Drivers & Helpers Local 
Union No. 728, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (here- 
in called Local 728), in Georgia and Southern Tennessee, 
will not: 


(a) Maintain, give effect to, or enforce, except as set 
forth in paragraph 2 hereof, the agreement entered into by 
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respondents with employers engaged in the transportation 
of freight on January 24, 1961, or thereafter, insofar as said 
agreement provides that—— 


ARTICLE IX. PROTECTION OF RIGHTS 

Section 1. Picket Line 

It shall not be a violation of this Agreement and it 
shall not be cause for discharge or disciplinary action 
in the event an employee refuses to enter upon any 
property involved in a labor dispute or refuses to go 
through or work behind any picket line, including the 
picket line of Unions party to this Agreement and in- 
cluding picket lines at the Employer’s places of 
business. 

Section 2. Struck Goods 

Recognizing that many individual employees covered 
by this contract may have personal convictions against 
aiding the adversary of other workers, and recognizing 
the propriety of individual determination by an in- 
dividual workman as to whether he shall perform work, 
labor or service which he deems contrary to his best 
interests, the parties recognize and agree that: 

It shall not be a violation of this Agreement and it 
shall not be a cause for discharge or disciplinary action 
if any employee refuses to perform any service which, 
but for the existence of a controversy between a labor 
union and any other person (whether party to this 
Agreement or not), would be performed by the em- 
ployees of such person. 

Likewise, it shall not be a violation of this Agreement 
and it shall not be a cause for discharge or disciplinary 
action if any employee refuses to handle any goods or 
equipment transported, interchanged, handled or used 
by any carrier or other person, whether a party to this 
Agreement or not, at any of whose terminals or places 
of business there is a controversy between such carrier, 
or person, or its employees on the one hand and a labor 
union on the other hand; and such rights may be ex- 
ercised where such goods or equipment are being trans- 
ported, handled or used by the originating, interchang- 
ing or succeeding carriers or persons, whether parties 
to this Agreement or not. 
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The Employer agrees that it will not cease or refrain 
from handling, using, transporting, or otherwise deal- 
ing in any of the products of any other employer or 
cease doing business with any other person, or fail in 
any obligation imposed by the Motor Carriers’ Act or 
other applicable law, as a result of individual em- 
ployees exercising their rights under this Agreement 
or under law, but the Employer shall, notwithstanding 
any other provision in this Agreement, when necessary, 
handle, use, transport, or otherwise deal in such pro- 
ducts and continue doing such business by use of other 
employees (including management and representative), 
other carriers, or by any other method it deems appro- 
priate or proper. 


Section 3. 


Within five (5) working days of filing of grievance 
claiming violation of this Article IX, the parties to this 
Agreement shall proceed to the final step (Article VITI, 
Sections 1(¢) and 1(d) of the Grievance Procedure, 
without taking any intermediate steps, any other provi- 


sion of this Agreement to the contrary notwithstanding. 


Section 4. Hazardous Work 


In the event it should be finally determined after 
appeal, if available and taken, by any tribunal of com- 
petent jurisdiction that employees covered by this 
Agreement may be required to make deliveries to, 
pick-ups from or enter upon the premises of any person 
who is involved in a labor dispute, the Employer shall 
provide the following additional benefits to such em- 
ployees in view of the additional hazards, difficulties, 
and hardships of performing such duties: 


1. An insurance policy which provides life insurance 
hospital and medical benefits, and compensation for 
partial and permanent disabilities, all of which shall be 
no less than three (3) times similar benefits provided 
by applicable workmen’s compensation laws. Where 
the Employer is not covered by such Workmen’s Com- 
pensation Law he shall voluntarily assume his obliga- 
tions under the law, and, in addition provide the above 
benefits. 
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2. Wages which are no less than three (3) times the 
rate of pay or earnings otherwise applicable for all 
services performed on the day or the entire tour of 
duty during the course of which the above-stated duties 
must be performed. 


3. The Employer shall also, upon request of the 
Union of employees involved, provide adequate pro- 
tection against possible injury to such employees or his 
family which may result from the performance of such 
duties. 


4. If required to testify before any tribunal with re- 
gard to the matters referred to in this Article, the em- 
ployee shall be reimbursed for lost wages. 


Section 5. Sympathetic Action 


In the event a labor dispute between any Employer 
or Union, party to this Agreement, during the course 
of which such Union engages in lawful economic activi- 
ties which are not in violation of this Agreement, then 
any other affiliate of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America having an agreement with such Employer 
shall have the right to engage in lawful economic activ- 
ity against such Employer in support of the Union 
which is party to this agreement notwithstanding any- 
thing to the contrary in the Agreement between such 
Employer and such other affiliate. 


(b) Enter into, maintain, give effect to, or enforce any 
other contract or agreement, express or implied, whereby 
any employer engaged in the transportation of freight 
ceases or refrains, or agrees to cease or refrain, from han- 
dling, using, selling, transporting, or otherwise dealing in 
any of the products of any other employer, or to cease do- 
ing business with any other person. 


2. Pending the final disposition by the Board of the mat- 
ters involved herein now pending before it respondents, 
within the jurisdiction of respondent Local 728 in Georgia 
and Southern Tennessee, will 
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(a) Modify Section 1 of Article IX of the aforesaid 
agreement to read as follows: 


Section 1. Picket Line 


It shall not be a violation of this Agreement, and it 
shall not be cause for discharge or disciplinary action 
in the event an employee refuses to enter upon any 
property involved in a lawful primary labor dispute, 
or refuses to go through or work behind any lawful 
primary picket line, including the lawful primary 
picket line of Unions party to this Agreement, and in- 
eluding lawful primary picket lines at the Employer’s 
place of business. 


(b) Modify Section 2 of Article IX of the aforesaid 
agreement by substituting therefore the following: 


Section 2. Struck Goods 


It shall not be a violation of this agreement and it shall 
not be a cause for discharge or disciplinary action if 
any employee refuses to perform any service which his 
employer undertakes to perform for an employer or 
person whose employees are on strike, and which serv- 
ice, but for such strike, would be performed by the em- 
ployees of the employer or person on strike. 


(ec) Modify Section 3 of Article IX of the aforesaid 
agreement to read as follows: 


Section 3. 

Within five (5) working days of filing of grievance 
claiming violation of this Article IX, as modified above, 
the parties to this agreement shall proceed to the final 
step (Article VIII, Section 1(c) and 1(d) of the Griev- 
ance Procedure, without taking any intermediate steps, 
any other provision of this Agreement to the contrary 
notwithstanding. 


(d) Section 5 of Article IX of the aforesaid agreement 
will be renumbered Section 4 and will read as follows: 
Section 4. Sympathetic Action 


In the event a labor dispute between any Employer or 
Union, party to this Agreement, during the course of 
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which such Union engaged in lawful economic activities 
which are not in violation of this Agreement, then any 
other affiliate of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers 
of America having an agreement with such Employer 
shall have the right to engage in lawful economic activ- 
ity against such Employer in support of the Union 
which is party to this agreement notwithstanding any- 
thing to the contrary in the Agreement between such 
Employer and such other affiliate. 


(e) Except as modified herein respondents will not main- 
tain, give effect to, or enforce Article IX of said agreement 
as provided in paragraph 1(a) hereof. 


3. Respondents will forthwith notify, in writing, all em- 
ployers engaged in the transportation of freight within the 
jurisdiction of respondent Local 728 in Georgia and South- 
ern Tennessee which, through their representative, South- 
east Areas Motor Carriers Labor Relations Associations 
Negotiating Committee, or directly, have entered into the 
aforementioned agreement with respondents containing the 
said Article IX, said employers, including, but not being 
limited to, Akers Motor Lines, Atlanta-Asheville Motor Ex- 
press, Atlanta Motor Lines, Atlanta-New Orleans Motor 
Freight, Benton Rapid Express, Carolina Freight Carriers, 
Central Truck Lines, Custom Cartage Company, Dance 
Freight Lines, Dixie Highway Express, Inc., Dixie-Ohio 
Express, Inc., Gordons Transports, Inc., Hennis Freight 
Lines, Inc., Hoover Motor Express, Huber and Huber Motor 
Express, Jack Cole Company, Johnson Freight Lines Com- 
pany, Johnson Motor Lines, Mason & Dixon Lines, Miller 
Motor Express, McLean Trucking Company, Murdock 
Freight Line, Parts Convoy Corporation, Pilot Freight 
Carriers, Inc., R. C. Motor Lines, R.C.A. Truck Lines, Road- 
way Express, Inc., Rutherford Freight Lines, Inc., Ryder 
Truck Lines, Ine., Ryder Truck Lines, Inc. of Tennessee, 
Terminal Transport Company, T.IM.E., Inc. Transcon 
Lines, Inc., Wilson Truck Company, Northern Freight 
Lines, and Pike Transfer Company, that respondents will 
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not, pending the final disposition by the Board of the mat- 
ters involved herein now pending before the Board, main- 
tain, give effect to, or enforce the provisions of Article IX 
of said Agreement, except as amended in paragraph 2 
hereof. A copy of said notice is attached hereto as Exhibit 
1 and made a part hereof. 


4. Pending the final disposition by the Board of the mat- 
ters involved herein now pending before the Board, re- 
spondent Local 728 will not: 


(a) Picket at or in the vicinity of any of the premises 
of Brown Transport Corp., or Hudson Hauling Co. (herein 
respectively called Brown and Hudson), or in any manner 
or by any means, including picketing, orders, directions, 
instructions, requests, or appeals, however given, made or 
imparted, or by any like or related acts or conduct, or by 
permitting any such to remain in existence or effect, engage 
in, or induce or encourage any individual employed by 
Brown, Hudson, Georgia-Florida-Alabama Transportation 
Co., Inc., Northern Freight Lines, Gordons Transports, Ine. 
(herein respectively called GFA, Northern and Gordons), 
or by any other person engaged in commerce or in an in- 
dustry affecting commerce, to engage in, a strike or a re- 
fusal in the course of his employment to use, manufacture, 
process, transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to perform 
any service, or in any manner or by any means, threaten, 
coerce, or restrain Brown, Hudson, GFA, Northern, Gor- 
dons or any other person engaged in commerce or in an 
industry affecting commerce, where in either case an object 
thereof is to force or require Brown to enter into an agree- 
ment containing the following provision: 


ARTICLE IX. PROTECTION OF RIGHTS 


Section 1. Picket Line 


It shall not be a violation of this Agreement and it 
shall not be cause for discharge or disciplinary action 
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in the event an employee refuses to enter upon any 
property involved in a labor dispute or refuses to go 
through or work behind any picket line, including the 
picket line of Unions party to this Agreement and in- 
cluding picket lines at the Employer’s places of busi- 
ness. 


Section 2. Struck Goods 


Recognizing that many individual employees covered 
by this contract may have personal convictions against 
aiding the adversary of other workers, and recognizing 
the propriety of individual determination by an indi- 
vidual workman as to whether he shall perform work, 
labor or services which he deems contrary to his best 
interest, the parties recognize and agree that: 


It shall not be a violation of this Agreement and it 
shall not be a cause for discharge or disciplinary action 
if any employee refuses to perform any service which, 
but for the existence of a controversy between a labor 
union and any other person (whether party to this 
Agreement or not), would be performed by the em- 
ployees of such person. 


Likewise, it shall not be a violation of this Agree- 
ment and it shall not be a cause for discharge or disci- 
plinary action if any employee refuses to handle any 
goods or equipment transported, interchanged, han- 
dled or used by any carrier or other person, whether a 
party to this Agreement or not, at any of whose termi- 
nals or places of business there is a controversy be- 
tween such carrier, or person, or its employees on the 
one hand and a labor union on the other hand; and such 
rights may be exercised where such goods or equipment 
are being transported, handled or used by the originat- 
ing. interchanging or succeeding carriers or persons, 


5) 
whether parties to this agreement or not. 


The Employers agree that it will not cease or refrain 
from handling, using, transporting, or otherwise deal- 
ing in any of the products of any other employer or 
cease doing business with any other person, or fail in 
any obligation imposed by the Motor Carriers’ Act or 
other applicable law, as a result of individual em- 
ployees exercising their rights under this Agreement 
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or under law, but the Employer shall, notwithstanding 
any other provision in this Agreement, when necessary, 
handle, use, transport or otherwise deal in such prod- 
ucts and continue doing such business by use of other 
employees (including management and_representa- 
tives), other carriers, or by any other method it deems 
appropriate or proper. 

Section 3. 

Within five (5) working days of filing of grievance 
claiming violation of this Article IX, the parties to this 
agreement shall proceed to the final step (Article VIII, 
Sections 1(¢) and 1(d) of the Grievance procedure, 
without taking any intermediate steps, any other pro- 
vision of this Agreement to the contrary notwithstand- 
ing. 


Section 4. Hazardous Work 


In the event it should be finally determined, after ap- 
peal, if available and taken, by any tribunal of compe- 
tent jurisdiction that employees covered by this Agree- 
ment may be required to make deliveries to, pick-ups 


from or enter upon the premises of any person who is 
involved in a labor dispute, the Employer shall provide 
the following additional benefits to such employees in 
view of the additional hazards, difficulties, and hard- 
ships of performing such duties: 


1. An insurance policy which provides life insurance, 
hospital and medical benefits, and compensation for 
partial and permanent disabilities, all of which shall 
be no less than three (3) times similar benefits pro- 
vided by applicable workmen’s compensation laws. 
Where the Employer is not covered by such Workmen’s 
Compensation Law, he shall voluntarily assume his 
obligations under the law, and, in addition, provide the 
above benefits. 


2. Wages which are no less than three (3) times the 
rate of pay or earnings otherwise applicable for all 
services performed on the day or the entire tour of 
duty during the course of which the above-stated duties 
must be performed. 


3. The Employer shall also, upon request of the 
Union of employees involved, provide adequate protec- 
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tion against possible injury to such employee or his 
family which may result from the performance of such 
duties. 


4. If required to testify before any tribunal with re- 
gard to the matters referred to in this Article, the em- 
ployee shall be reimbursed for lost wages. 

Section 5. Sympathetic Action 

In the event a labor dispute between any Employer 
or Union, party to this Agreement, during the course 
of which such Union engages in lawful economic activi- 
ties which are not in violation of this Agreement, then 
any other affiliate of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America having an agreement with such Employer 
shall have the right to engage in lawful economic activ- 
ity against such Employer in support of the Union 
which is party to this agreement notwithstanding any- 
thing to the contrary in the Agreement between such 
Employer and such other affiliate. 

or any other contract or agreement, express or implied, 
whereby Brown ceases or refrains or agrees to cease or re- 
frain from handling, using, transporting, or otherwise deal- 
ing in the products of any other employer, or to cease doing 
business with any other person, subject, however, to the 
right of respondent Local 728 to such contract provisions in 
accordance with paragraph 2 hereof. 


(b) In any manner or by any means, including picketing, 
except lawful primary picketing, orders, directions, instrue- 
tions, requests, or appeals, however given, made or im- 
parted, or by any like or related acts or conduct, or by 
permitting any such to remain in existence or effect, engage 
in, or induce or encourage, any individual employed by 
GFA, Northern, Gordons, or by any other person engaged 
in commerce or in an industry affecting commerce, to en- 
gage in, a strike or a refusal in the course of his employ- 
ment to use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, or com- 
modities or to perform any service, or in any manner or by 
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any means, threaten, coerce, or restrain GFA, Northern, 
Gordons, or any other person engaged in commerce or in 
an industry affecting commerce, where in either case an 
object thereof is to force or require GFA, Northern, 
Gordons, or any other person, to cease using, handling, 
transporting, or otherwise dealing in the products of, or to 
cease doing business with, Brown. 


5. Respondent Local 728 will forthwith, in writing, notify 
3rown and Hudson that it will withdraw the provisions of 
the aforementioned Article IX, except as amended in ac- 
cordance with paragraph 2 hereof, from any demand for a 
collective bargaining agreement which may have been, or is, 
claimed to have been, heretofore submitted to Brown by 
respondent Local 728. A copy of said notice is attached 
hereto as Exhibit 2, and made a part hereof. 


6. This stipulation is limited solely for use in the instant 
proceeding brought under Section 10(1) of the National 
Labor Relations Act, as amended (herein called “the Act”). 
It is further agreed that it shall not be used in any other 
proceeding, now pending or which may hereafter be insti- 
tuted, before any Court or before the Board. 


7. This stipulation shall not be construed as an admis- 
sion, finding or conclusion by petitioner, the General Coun- 
sel of the Board, or the Board, or anyone acting on their 
behalf, that Article IX of the agreement entered into by 
respondents on or about January 24, 1961, with employers 
engaged in the transportation of freight within the jurisdic- 
tion of respondent Local 728 in Georgia and Southern Ten- 
nessee, as amended in the manner set forth in paragraph 2 
hereof, does not fall within the purview of Section 8(e) of 
the Act, or that it is a contract or agreement, the entering 
into of which does not constitute an unfair labor practice 
within the meaning of Section 8(e) of the Act. 


8. In the event that respondents, or either of them, violate 
this agreement, the order to show cause issued herein on 
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March 13, 1961, and the petition upon which it is based 
may be brought on for argument, hearing and trial on three 
days’ notice. 


9. The making and execution of this stipulation shall not 
be construed as an admission by respondents, or either of 
them, that they engaged in any unfair labor practices. 


10. This case shall in the meanwhile remain on the docket 
of the Court. Upon compliance by respondents, and each of 
them, with their obligations undertaken hereunder, and the 
final disposition by the Board of the matters pending before 
it as aforesaid, petitioner shall cause this proceeding to be 
dismissed 


Dated at Atlanta, Georgia 
this day of March, 1961 


Attorney for petitioner 


Attorney for respondent 
Southern Conference of 
Teamsters 


Attorney for respondent 
Local Union No. 728, Inter- 
national Brotherhood of 
Teamsters, Chauffeurs, 
Warehousemen and Helpers 
of America 


Approved and so ORDERED 
This 22 day of March, 1961 


Frank Hooper 
United States District 
Judge 
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Pending the final disposition by the National Labor Rela- 
tions Board of cases numbered 10-CE-1 and 10-CC-460, 
filed against Southern Conference of Teamsters and Truck 
Drivers and Helpers Local Union No. 728, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America (herein respectively called Southern 
Conference and Local 728), Southern Conference and Local 
728 will not, within the jurisdiction of Local 728 in Georgia 
and Southern Tennessee, maintain, give effect to, or 
enforce, except as set forth below, Article IX of the agree- 
ment entered into on January 24, 1961, or thereafter, by 
Southern Conference and Local 728 with employers engaged 
in the transportation of freight. Furthermore, Southern 
Conference and Local 728 will not, within the jurisdiction 
of Local 728, enter into, maintain, give effect to, or enforce 
any other contract or agreement, express or implied, 
whereby any employer engaged in the transportation of 
freight ceases or refrains, or agrees to cease or refrain, 
from handling, using, selling, transporting, or otherwise 
dealing in any of the products of any other employer, or to 
cease doing business with any other person. 


Pending the final disposition by the National Labor Rela- 
tions Board of the matters now pending before it, as above 
set forth, Southern Conference and Local 728, within the 
jurisdiction of Local 728 will: 


(a) Modify Section 1 of Article IX of the aforesaid agree- 
ment to read as follows: 


Section 1. Picket Line 


It shall not be a violation of this Agreement, and it shall 
not be cause for discharge or disciplinary action in the 
event an employee refuses to enter upon any property 
involved in a lawful primary labor dispute, or refuses 
to go through or work behind any lawful primary picket 
line, including the lawful primary picket line of Unions 
party to this Agreement, and including lawful primary 
picket lines at the Employer’s places of business. 
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(b) Modify Section 2 of Article IX of the aforesaid 
agreement by substituting therefor the following: 


Section 2. Struck Goods 


It shall not be a violation of this agreement and it shall 
not be a cause for discharge or disciplinary action if 
any employee refuses to perform any service which his 
employer undertakes to perform for an employer or 
person whose employees are on strike, and which serv- 
ice, but for such strike, would be performed by the 
employees of the employer or person on strike, 


(c) Modify Section 3 of Article IX of the aforesaid agree- 
ment to read as follows: 


Section 3. 


Within five (5) working days of filing of grievance 
claiming violation of this Article IX, as modified above, 
the parties to this agreement shall proceed to the final 
step (Article VIII, Section 1(¢) and 1(d) of the Griev- 
ance Procedure, without taking any intermediate steps, 
any other provision of this Agreement to the contrary 
notwithstanding. 


(d) Section 5 of Article LX of the aforesaid agreement 
will be renumbered Section 4 and will read as follows: 


Section 4. Sympathetie Action 


In the event of a labor dispute between any Employer 
or Union, party to this Agreement, during the course 
of which such Union engaged in lawful economic activi- 
ties which are not in violation of this Agreement, then 
any other affiliate of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers 
of America having an agreement with such Employer 
shall have the right to engage in lawful economic activi- 
ty against such Employer in support of the Union which 
is party to this agreement notwithstanding anything 
to the contrary in the Agreement between such Em- 
ployer and such other affiliate. 


Except as modified herein, Southern Conference and 
Local 728 will not maintain, give effect to, or enforce Article 
TX of the aforementioned agreement. 
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You are hereby requested that this letter or copies thereof 
be posted by you at the usual places for posting notices to 
your employees or in conspicuous places at your various 
terminals. 


TRUCK DRIVERS AND HELPERS LOCAL 
728, INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMERICA 


SOUTHERN CONFERENCE OF 


TEAMSTERS 


(Officer) 


March 1961 


Brown Transport Corp. Hudson Hauling Co. 
1057 Ridge Avenue, S.W. 311 Foundry Street, N.W. 
Atlanta 15, Georgia Atlanta 3, Georgia 


Gentlemen: 


To the extent that there is any understanding that Truck 
Drivers and Helpers Local Union No. 728 has demanded 
that Brown Transport Corp. execute a contract containing 
Article IX of the current Southern Conference Area Freight 
Agreement dated January 24, 1961, said demand is here- 
by withdrawn. This Local Union will not make any demand 
that Brown Transport Corp. enter into any contract re- 
quiring said company, pending the final disposition by the 
National Labor Relations Board of Cases Nos. 10-CC-460 
and 10-CE-1 to maintain, give effect to, or enforce Article 
IX of said contract except as modified in accordance with 
paragraph 2 of the stipulation entered into on March 1961 
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by the parties to an action now pending in the United States 
District Court for the Northern District of Georgia entitled 
Phillips v. Southern Conference of Teamsters et al, Civil 
No. 7531. Furthermore, Truck Drivers and Helpers Local 
Union No. 728, will not demand that Brown Transport 
Corp. enter into any agreement requiring Brown Transport 
Corp. to maintain, give effect to, or enforce any contract or 
agreement, express or implied, requiring said company 
to cease or refrain from handling, using, selling, transport- 
ing or otherwise dealing in any of the products of any other 
employer, or to cease doing business with any other person. 


This letter does not constitute an admission by Truck 
Drivers and Helpers Local Union No. 728 that it has de- 
manded that Brown Transport Corp. execute a contract 
containing Article IX of Southern Conference of Teamsters’ 
contract therein nor does it constitute an admission that 
said Article IX of the Southern Conference of Teamsters 
contract is in violation of the National Labor Relations Act 
as amended. 


Very truly yours, 


Truck Drivers and Helpers Local Union No. 73 


“BG Cook, President and Business Agent 
EXHIBIT 2 
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Unitep States oF AMERICA 
Berore THE Nationay Lasor Retations Boarp 
Division or TriaL EXAMINERS 
Wasurneton, D. C. 


Truck Drivers anp Hewrers Lo- 
caL Unton No. 728, InTERNATIONAL 
BroTHERHOOD OF TEAMSTERS, AND 
SovuTHERN CoNFERENCE OF TEAMSTERS, 
AFFILIATED WITH THE INTERNATIONAL 
BroTHERHOoD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS 
oF AMERICA 
and 


Brown Transport Corp. 
and 


Axers Motor Lrves 

ATLANTA-ASHEVILLE Motor Express 

Attanta Motor Lives 

Attanta-NEW ORLEANS MoToR 
FREIGHT 

Benton Rarm Express 

Carotina FREIGHT Carriers Corp. 

CentraL Truck LINEs 

Jack CoLeE Company 

Custom CartTaceE CoMPANY 

Dance Freicat Lives 

Drxre Hicuway Express, Ine. 

Drxre-Oxnr0 Express, Inc. 

Gorpons Transports, Inc. 

Hennis Freicut Lives, Ive. 

Hoover Motor Express 

Huser anp Huser Moror Express 

Jounson Freicut Lives Company 

Jonxson Motor Lives 

Mason & Drxonw Lrves 


Case No. 10-CE-1 
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McLean Truckrnc Company 
Miter Motor Express 
Mvrpock Freicut Live 
NorrHern Freicat Lines 
Parts Convoy CorporaTION 
Pixe Transrer Company 
Prior Freicut Carriers, Ine. 
R. C. Moror Lryes 
R. C. A. Truck Lives 
Roapway Express, Inc. 
Rvurtserrorp Freicat Lrygs, Inc. 
Rypver Truck Lives, Inc. 
Ryver Truck Lives, Inc. or 
TENNESSEE 
Terminal Transport Company 
T.ILM.E., Inc. 
Transcon Lryes, Inc. 
Witson Truck Company 


Parties to the Contract 


Gilbert Cohen and John H. Fenton, Esqs., of Washing- 
ton, D. C., for the General Counsel. 


Edwin Pearce and John Patton, Esqs., of Atlanta, Ga., 
for Local Union No. 728. 


N. D. Wells, Jr., Esq., of Dallas, Tex. and David 
Previant, Esq., of Milwaukee, Wis., for Southern Confer- 
ence of Teamsters. 


Frank Constangy, M. A. Prowell, and Fred W. Elarbee, 
Jr., Esqs., of Atlanta, Ga., for Brown Transport Corp. 


Alexander E. Wilson, Jr., John E. Branch, and Robert T. 
Thompson, Esqs., of Atlanta, Ga., for Akers Motor Lines, 
Atlanta Motor Lines, Dance Freight Lines, Gordons Trans- 
ports, Inc., Miller Motor Express, Murdock Freight Line, 
Parts Convoy Corporation, Ryder Truck Lines, Inc., Ryder 
Truck Lines, Inc. of Tennessee, and Wilson Truck Company, 
Parties to the Contract. 
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Robert H. Cowan, Esq., of Nashville, Tenn., for Huber & 
Huber Motor Express, Terminal Transport Company, 
Johnson Freight Lines Company, and R. C. Motor Lines, 
Parties to the Contract. 


Jacob P. Billig, Esq., of Atlanta, Ga., for Pike Transfer 
Company, Party to the Contract. 


Joseph H. Blackshear and John N. Crudup, Esqs., of 
Gainesville, Ga., for Northern Freight Lines, Party to the 
Contract. 


Harold H. Clokey, Esq., of Atlanta, Ga., for Transcon 
Lines, Inc., Party to the Contract. 


Before: Arthur E. Reyman, Trial Examiner. 


INTERMEDIATE REPORT AND 
RECOMMENDED ORDER 


Statement of the Case 


This is a proceeding under Section 10(b) of the National 
Labor Relations Act, as amended, 29 U.S.C. 151, e¢ seq., 
and concerns primarily an interpretation of Section 8(e) 
of the Act, as amended, (Landrum-Griffith amendments, 73 
Stat. 519). 


On February 9, 1961, Brown Transport Corp. filed a 
charge alleging an unfair labor practice under Section 8(e) 
against Truck Drivers & Helpers Local Union No. 728, 
International Brotherhood of Teamsters, and the Southern 
Conference of Teamsters, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen & 
Helpers of America, Respondents herein. On February 24, 
1961, Brown Transport Corp. filed an amended charge 
against the above-named labor organizations and included 
therein some 35 Parties to the Contract mentioned below 
and “other motor freight common carriers” saying that said 
labor organizations entered into and maintained in effect 
with the named carriers, contracts and agreements which 
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instigated and caused and under which such employer com- 
mon carriers “ceased, refrained, and have continued to 
refuse and refrain,” from handling, transporting, and deal- 
ing in the freight and products of Brown Transport Corp. 
in violation of Section 8(e) of the Act. 


On March 14, 1961, the General Counsel of the National 
Labor Relations Board, through the Regional Director for 
the Tenth Region, on behalf of the Board, issued a com- 
plaint and notice of hearing. Timely answers to the com- 
plaint were filed by Local Union No. 728 and the Southern 
Conference, and on behalf of carriers, named Parties to the 
Contract, including Akers Motor Lines, Atlanta Motor 
Lines, Central Truck Lines, Dance Freight Lines, Gordons 
Transports, Ine., Huber & Huber Motor Express, Johnson 
Freight Lines Company, Miller Motor Express, Murdock 
Freight Lines, Northern Freight Lines, Parts Convoy Cor- 
poration, Pike Transfer Company, R. C. Motor Lines, 
Ryder Truck Lines, Inc., Ryder Truck Lines, Ine., of Ten- 
nessee, Terminal Transport Company, Transcon Lines, and 
Wilson Truck Company. 


This case came on to be heard before the undersigned 
Trial Examiner, at Atlanta, Georgia, on May 2, 1961, and 
was concluded on May 8. Each party named above was rep- 
resented by counsel, was afforded full opportunity to call 
witnesses, to examine and cross-examine, to present evi- 
dence, to make oral argument, and to file proposed findings 
of fact and conclusions of law. 


In question here is a basic interpretation of Section S(e) 
as written into the Act by the Landrum-Griffith amend- 
ments. 


Briefs have been filed by counsel for the General Counsel, 
the Charging Party (herein sometimes called Brown), 
Akers Motor Lines, Atlanta Motor Lines, Central Truck 
Lines, Dance Freight Lines, Gordons Transports, Inc., 
Johnson Motor Lines, Miller Motor Express, Murdock 
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Freight Lines, Ryder Truck Lines, Inc., Ryder Truck Lines, 
Inc., of Tennessee, and Wilson Truck Company. The South- 
ern Conference of Teamsters and Truck Drivers & Helpers 
Local Union No. 728, also briefed the case through counsel. 
Each brief has been carefully considered. 

Proposed findings and conclusions have been submitted 
by several of the above-named parties. 


On the basis of the whole record herein, and upon con- 
sideration of briefs and proposed findings and conclusions 
as submitted, and after hearing the witnesses, I make the 
following: 

I. Findings of Fact 


(a) The business of Brown Transport Corp. 


Brown Transport Corp., the Charging Party herein, dur- 
ing the times material hereto, was engaged and now is 
engaged in the transportation and handling of freight re- 


ceived from or to be delivered to consignors or consignees 
of freight by motor vehicle. 


(b) The business of the parties to the contract, as 
described in the complaint 


Akers Motor Lines, Atlanta-Asheville Motor Express, 
Atlanta Motor Lines, Atlanta-New Orleans Motor Freight, 
Benton Rapid Express, Carolina Freight Carriers Corpora- 
tion, Central Truck Lines, Jack Cole Company, Custom 
Cartage Company, Dance Freight Lines, Dixie Highway 
Express, Inc., Dixie-Ohio Express, Inc., Gordons Trans- 
ports, Inc., Hennis Freight Lines, Inc., Hoover Motor Ex- 
press, Huber & Huber Express, Johnson Freight Lines 
Company, Johnson Motor Lines, Mason & Dixon Lines, 
McLean Trucking Company, Miller Motor Express, Mur- 
dock Freight Line, Northern Freight Lines, Parts Convoy 
Coporation, Pike Transfer Company, Pilot Freight Car- 
riers, Inc., R. C. Motor Lines, R. C. A. Truck Lines, Road- 
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way Express, Inc., Rutherford Freight Lines, Inc., Ryder 
Truck Lines, Inc., Ryder Truck Lines, Inc. of Tennessee, 
Terminal Transport Company, T. I. M. E., Inc., Transcon 
Lines, Inc., and Wilson Truck Company (herein called the 
Employers), are engaged as common carriers by motor ve- 
hicle in the interstate transportation of freight. During the 
past calendar year, which period is representative of all 
‘times material herein, each of the Employers received more 
than $50,000 from the interstate transportation of freight. 
The Employers are, and have been at all times material 
herein, engaged in commerce within the meaning of Sec- 
tion 2(6) and (7) of the Act. 


II. The labor organizations involved 
Respondents, Local Union No. 728 and the Southern Con- 
ference, are, and have been at all times material herein, 
labor organizations within the meaning of Section 2(5) of 
the Act. 


III. The unfair labor practices 


The facts herein are not greatly in dispute. As noted 
above, the case revolves around the proper construction of 
Section 8(e), as applied to these facts. It seems expedient, 
at the outset, to say that on or about January 24, 1961,’ the 
Respondent labor organizations and the Employers, 
through their representative, Southeast Areas Motor Car- 
riers Labor Relations Associations Negotiating Committee, 
or directly, entered into a written memorandum of agree- 
ment, effective as of February 1, 1961, containing the fol- 
lowing provisions: 


ARTICLE IX. PROTECTION OF RIGHTS 


Section 1. Picket Line 


It shall not be a violation of this Agreement and it 
shall not be cause for discharge or disciplinary action 


? Unless otherwise noted all dates hereafter mentioned are for the year 
1961. 
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in the event an employee refuses to enter upon any 
property involved in a labor dispute or refuses to go 
through or work behind any picket line, including the 
picket line of Unions party to this Agreement and in- 
cluding picket lines at the Employer’s places of busi- 
ness. 


Section 2. Struck Goods 


Recognizing that many individual employees covered 
by this contract may have personal convictions against 
aiding the adversary of other workers, and recognizing 
the propriety of individual determination by an indi- 
vidual workman as to whether he shall perform work, 
labor or service which he deems contrary to his best 
interest, the parties recognize and agree that: 


It shall not be a violation of this Agreement and it 
shall not be a cause for discharge or disciplinary action 
if any employee refuses to perform any service which, 
but for the existence of a controversy between a labor 
union and any other person (whether party to this 
Agreement or not), would be performed by the em- 
ployees of such person. 


Likewise, it shall not be a violation of this Agree- 
ment and it shall not be a cause for discharge or disci- 
plinary action if any employee refuses to handle any 
goods or equipment transported, interchanged, han- 
dled or used by any carrier or other person, whether a 
party to this Agreement or not, at any of whose termi- 
nals or places of business there is a controversy be- 
tween such carrier, or person, or its employees on the 
one hand and a labor union on the other hand; and 
such rights may be exercised where such goods or 
equipment are being transported, handled or used by 
the originating, interchanging or succeeding carriers 
or persons, whether parties to this agreement or not. 


The Employer agrees that it will not cease or refrain 
from handling, using, transporting, or otherwise deal- 
ing in any of the products of any other employer or 
cease doing business with any other person, or fail in 
any obligation imposed by the Motor Carriers’ Act or 
other applicable law, as a result of individual em- 
ployees exercising their rights under this Agreement 
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or under law, but the Employer shall, notwithstanding 
any other provision in this Agreement, when necessary, 
handle, use, transport or otherwise deal in such prod- 
uets and continue doing such business by use of other 
employees (including management and_representa- 
tives), other carriers, or by any other method it deems 
appropriate or proper. 

Section 3. 

Within five (5) working days of filing of grievance 
claiming violation of this Article [X, the parties to this 
Agreement shall proceed to the final step (Article 
VIII, Sections 1(c) and 1(d) of the Grievance Proce- 
dure), without taking any intermediate steps, any other 
provision of this Agreement to the contrary notwith- 
standing. 

Section 4. Hazardous Work 


In the event it should be finally determined, after ap- 
peal, if available and taken, by any tribunal of compe- 
tent jurisdiction that employees covered by this 
Agreement may be required to make deliveries to, 


pick-ups from or enter upon the premises of any per- 
son who is involved in a labor dispute, the Employer 
shall provide the following additional benefits to such 
employees in view of the additional hazards, difficulties, 
and hardships of performing such duties: 


1. An insurance policy which provides life insurance, 
hospital and medical benefits, and compensation for 
partial and permanent disabilities, all of which shall 
be no less than three (3) times similar benefits provided 
by applicable workmen’s compensation laws. Where 
the Employer is not covered by such Workman’s Com- 
pensation Law, he shall voluntarily assume his obliga- 
tions under the law, and, in addition, provide the above 
benefits. 


2. Wages which are no less than three (3) times the 
rate of pay or earnings otherwise applicable for all 
services performed on the day or the entire tour of 
duty during the course of which the above-stated duties 
must be performed. 


3. The Employer shall also, upon request of the 
Union of employee involved, provide adequate protec- 
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tion against possible injury to such employee or his 
family which may result from the performance of such 
duties. 

4, If required to testify before any tribunal with re- 
gard to the matters referred to in this Article, the 
employee shall be reimbursed for lost wages. 

Section 5. Sympathetic Action 

In the event of a labor dispute between any Employer 
or Union, party to this Agreement, during the course 
of which such Union engages in lawful economic activi- 
ties which are not in violation of this Agreement, then 
any other affiliate of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America having an agreement with such Employer 
shall have the right to engage in lawful economic activi- 
ity against such Employer in support of the Union 
which is party to this Agreement notwithstanding any- 
thing to the contrary in the Agreement between such 
Employer and such other affiliate. 


The memorandum agreement of January 24 covered local 
freight and over-the-road operations of the carriers in their 
relation to the Respondents. On March 9 the Respondents 
and the Carriers entered into the Southern Conference 
Local Freight Forwarding, Pickup and Delivery Agreement 
and the Southeastern Area Over-The-Road Motor Freight 
Agreement, in which the “protection of rights” clauses in 
the memoranda of agreement were modified in some re- 
spects. The first three sections of the clauses were retained; 
the fourth section was deleted, and the fifth and last section 
was transposed to another article. The “protection of 
rights” clauses in the modified local freight agreement and 
in the modified over-the-road agreement are contained in 
Articles XI and IX respectively, in the formal exhibits 
herein. The issue here concerns the “protection of rights” 
clauses. 


The clauses mentioned above are practically identical as 
contained in the local freight pickup and over-the-road 
contracts. Article 9, Southern Conference Over-The-Road 
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Motor Freight Agreement, for the period February 1, 1961, 
to January 31, 1964, as finally executed, provides under the 
protection of rights clause, Section 1: 


It shall not be a violation of this agreement and it 
shall not be cause for discharge or disciplinary action 
[ete]... 

identically as set forth in Section 1 of Article IX of the 
memorandum of January 24. Section 2 of this Article 9 in 
the over-the-road agreement executed on March 9 is iden- 
tical to Section 2 of the memorandum of January 24. These 
same clauses appear in Article 11 in the Southern Confer- 
ence Local Freight and Forwarding, Pickup and Delivery 
Agreement for the period covering February 1, 1961, to 
January 31, 1964. Section 4 of Article IX of the memo- 
randum of January 24 is not in issue here, it having been 
transferred to another section of the last agreement be- 
tween the parties and, as I understand the situation, from 
statements made by counsel at hearing and in brief, the only 
issue here is in connection with Article IX as set forth in the 
January 24 memorandum, repeated in the March 9 con- 
tracts. 


Brown, the Charging Party, was a party to the local 
freight agreement which expired on January 31. It was 
requested by the president of Local 728 to execute another 
contract on or about January 25, which the president of 
Brown refused to do. At midnight on January 31, picket 
lines were thrown at Brown’s terminal in Atlanta. Brown, 
a common carrier by motortruck, maintains its principal 
office and place of doing business in Waynesboro, Georgia, 
and operates terminals in Savannah, Macon, Augusta, and 
Athens, Georgia, and at Knoxville, Tennessee, and, until 
January 31, at Atlanta. Brown was a party to a collective 
bargaining agreement with the Respondent Local Union No. 
728 covering its local pickup and delivery employees at 
its Atlanta, Macon, and Savannah, Georgia, terminals and 
with Local Union 621 of the Teamsters covering its pickup 
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and delivery employees at Knoxville. The agreement with 
Local No. 728, which ran from February 1, 1958, and 
which was terminated by the refusal of President Brown 
of Brown to renew or substitute a new agreement there- 
for, expired on January 31, whereupon Brown closed its 
Atlanta terminal and contracted out its pickup and delivery 
work in Atlanta to a private cartage concern, Hudson Haul- 
ing Company. The strike against Brown and picketing com- 
menced after midnight on January 31 and continued until 
approximately February 13, when picketing commenced at 
the premises of Hudson Hauling Company. Thereafter, as 
more fully set forth below, Brown experienced difficulty in 
handling goods consigned to or through it and says that the 
proof here shows that the carriers, parties to the Janu- 
ary 24 memorandum of agreements, then began refusing 
to process, check, transport or otherwise handle Brown’s 
freight when it appeared at the terminals of these various 
motor carriers for interchange or interlining. 


The more essential facts regarding the direct dispute 
between Local 728 and Brown will be discussed below. 


It is said on behalf of the Charging Party that the direct 
result of the refusal of certain of the motor carriers named 
as parties to the contract, through their dock or terminal 
employees and over-the-road drivers to handle or transport 
Brown’s freight, was that these several motor carriers with 
whom Brown normally did business almost completely 
ceased to handle or transport Brown’s freight. The testi- 
mony, practically uncontradicted as discussed below, shows 
that some carriers did attempt to handle Brown’s freight in 
a different manner than usual and that as a result the cus- 
tomers of Brown did not receive freight from Brown or 
forward freight to Brown for interchange or interlining. 


With this contention in mind, and also the provisions of 
Article IX of the memorandum of January 24, confirmed in 
the agreement of March 9, it seems convenient at this point 
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to state the issues as seen by the General Counsel, the 
Charging Party, the Respondents, and the carriers: 


(a) The General Counsel says that it should be decided 
at the very beginning whether the determination of an 
alleged violation of Section 8(e) is made on a per se basis, 
or whether it is necessary to prove the effects of the con- 
tract before a determination can be made. He states that 
his position is that the determination should be made on the 
per se basis. He states quite simply that the issue to be 
resolved is whether the “Protection of Rights” clauses con- 
tained in the several contracts entered into between the Re- 
spondent labor organizations and the named motor carriers 
are a violation of Section 8(e). 


(b) Brown, the Charging Party, says that the mere en- 
tering into the contracts which were agreed upon and ex- 
ecuted on January 24 was a violation of the Act per se 
because those motor carriers, parties to the contract, in 


agreeing to Section IX (which, it says, permits their em- 
ployees to refuse with immunity to handle the goods, freight 
and products of other primary employees) did in effect 
agree to a provision which would require them (the parties 
to the contract) to cease doing business with other em- 
ployees within the meaning of Section 8(e) of the Act. The 
Charging Party states the issues involved herein to be: 


(1) Whether or not the Memoranda of Agreement 
and specifically Articles [IX and X respectively thereof, 
entered into on January 24, 1961, between the Respond- 
ent Unions in this case and the various motor carriers 
named as Parties to the Contract, are, under the provi- 
sions of Section 8(e) of the Act, and in the light of the 
Congressional intent, legislative history, and prior de- 
cisional case law involving Section 8(b) (4), in violation 
of Section 8(e) of the Act without regard to effect or 
implementation? 


(2) Whether or not, without regard to legality of the 
contract at its inception and execution, it was and is 
unlawful in the light of the evidence demonstrating the 
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effect of the agreement upon certain of the motor car- 
riers who were parties to it? 


(3) Whether or not there was an actual legal and 
binding amendment to the contracts as executed on 
January 24, which occurred on March 9, 1961, and if 
there was such an amendment, whether or not the con- 
tracts as amended are in violation of Section S(e) of 
the Act, per se? 


(4) If the contracts were in fact amended on March 
9, 1961, are the amended contracts and the enforcement 
of same under the evidence adduced at the Hearing, a 
violation of Section S(e) of the Act? 
(¢) The Respondent labor organizations state the ques- 
tions involved to be these: 


I. Whether Section 8(e), on its Face, and as Applied 
to the Respondents, Denies Due Process of Law 
Guaranteed by the Fifth Amendment to the Con- 
stitution. 


II. Whether Respondents have Entered into an Ex- 
press Contract or Agreement Proscribed by Sec- 
tion 8(e) of the Act. 

III. Whether Respondents have Entered into an Im- 
plied Contract or Agreement in Violation of Sec- 
tion 8(e). 

(d) Counsel for Akers Motor Lines, Atlanta Motor 
Lines, Central Truck Lines, Dance Freight Lines, Gordons 
Transports, Inc., Johnson Motor Lines, Miller Motor Ex- 
press, Murdock Freight Line, Ryder Truck Lines, Inc., 
Ryder Truck Lines, Inc. of Tennessee, and Wilson Truck 
Company state the issues to be: 


A. Whether the specified provisions of the said col- 
lective bargaining agreement (hereinafter set forth) 
are per se violative of Section 8(e) of the National 
Labor Relations Act, as amended. 


B. Whether, in view of the evidence in the Record 
as to the effect of the said provisions of said collective 


bargaining agreement, the same are violative of Section 
8(e) of the Act. 
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(e) Huber & Huber Motor Express, R. C. Motor Lines, 
and Terminal Transport Company by implication in the 
record and in brief adopt the issues set forth by the other 
motor carriers in their briefs. 


Counsel for the General Counsel at the outset of the hear- 
ing herein, in response to a question from the Trial Ex- 
aminer, stated that the General Counsel proposed to stand 
on the proposition that the mere “entering into” of the 
memorandum of January 24 and the contract of March 9 
constituted a violation on the part of each of the parties 
thereto of Section 8(e). The Trial Examiner said that he 
was not quite satisfied, particularly in view of the language 
of the Supreme Court of the United States in Local 357 v. 
N.D.R.B., 47 LURRM 2906 (April 17, 1961), and N.L.R.B. v. 
News Syndicate Company et al., 47 LRRM 2916, 2918, 
decided that day. See p. 14, below. 


The Essential Facts and Effects of the 

Dispute between Local Union No. 728 

and the Southern Conference on the 
one side and Brown on the other 


Flowing out of the refusal or failure or choice of Brown 
not to accept the provisions of the January 21 memoranda 
of agreement, and the picketing of Brown on February 1, 
after the expiration of the prior agreements between it 
and the unions, certain events concerning the breakdown of 
customary interlining or interchanging of freight between 
Brown and other common carriers by motor vehicle 
occurred. 


Shortly after the opening of the hearing, I expressed 
doubt concerning the validity of the position taken by the 
General Counsel and the Charging Party that only “for any 
labor organization and an employer to enter into any agree- 
ment, express or implied . . .” does in itself constitute a 
per se violation of Section 8(e). Over objection, I received 
evidence of the following circumstances in connection with 
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the strike against Brown after the expiration or termina- 
tion of its agreements with the unions. I received evidence 
from the General Counsel, from the Charging Party, and 
from the Respondent Unions going to show the effects of 
the strike against Brown as it affected the business of each 
of the parties to the contract, as it affected Brown, and as 
it affected the customers of the named parties to the con- 
tract and the impact of the strike against Brown as to 
Brown’s customers and the thrust displayed under Article 
9 of the agreement, to which Brown refused to subscribe. 


After receiving such testimony I took testimony up to a 
certain point on behalf of the Respondent Unions going to 
show that certain of the carricrs were in no respect affected 
as the result of the dispute or disagreement between Brown 
and the Respondents. 


Consequently, as I write this report, I am in a position 
where in effect I have told counsel for the General Counsel, 


at the hearing, that I do not subscribe to his per se theory 
as stated, have permitted the introduction of evidence going 
to show the effect of the writing of Article 9 and at the same 
time have permitted counsel for the Respondents to intro- 
duce a limited amount of evidence going to show that some 
carriers were not affected in the least by the strike against 
Brown. 


The affirmative evidence which I admitted showing the 
effect of the strike against Brown is summarized as follows: 


1. Atlanta-New Orleans Motor Freight maintains a termi- 
nal in Atlanta. For the first few days after picketing began 
at Brown on February 1, freight was dispatched to the 
terminal of Atlanta-New Orleans on several different occa- 
sions, none of the freight was unloaded at Atlanta-New 
Orleans, and was returned to the terminal of Hudson Haul- 
ing Company (who had taken over the local pickup and 
delivery service of Brown). Trailer loads of freight were 
left on the yard of Atlanta-New Orleans, none of it was 
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moved; a driver for Hudson Hauling eventually was sent 
to Atlanta-New Orleans to pick it up and return it to the 
Hudson terminal. Regular dock employees of Atlanta-New 
Orleans, after freight had been dispatched to its terminal 
in Atlanta by Brown was handled in regular course; how- 
ever, an occasion arose when the Hudson Hauling driver 
arrived when the regular dock employees refused to check 
or handle Brown freight, the driver was told that the dock 
foreman would check his freight; the driver stayed there 
for several hours and during that time called Hudson Haul- 
ing Company, his employer, for instructions and was told 
each time to wait. Atlanta-New Orleans through its foreman 
did not either check the freight or allow Hudson Hauling 
through its driver to unload on the Atlanta-New Orleans 
dock. The driver, upon request of the foreman to move his 
truck away from the dock, did so—the trailer became de- 
tached from the truck and fell on the ground as a result of 
some unknown person having pulled the pin which attaches 
the trailer to the tractor. After several hours the trailer 
was picked up, reattached to the tractor and returned to 
the terminal of Hudson Hauling Company. The freight on 
that truck never was unloaded. According to Claude Brown, 
president of Brown, during the first several days after 
February 1, freight was dispatched to the terminal of 
Atlanta-New Orleans Motor Freight several times, but none 
of that freight was unloaded at Atlanta-New Orleans but 
was returned to the terminal of Hudson Hauling Company. 
Eventually several full trailer loads left on the yard at 
Atlanta-New Orleans were picked up and returned to the 
Hudson Hauling Company terminal. According to Presi- 
dent Brown, Sid Johnson, president of Atlanta-New Orleans 
was told by Johnson that Atlanta-New Orleans would not 
accept any Brown freight. On February 7 Brown was noti- 
fied by telegram from Atlanta-New Orleans and from 
Atlanta-Asheville Express that the interlining agreements 
which had been in effect between them were cancelled. 


2. Mason & Dixon Lines was delivered a load of freight 
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by Brown after a picket line was set up by Local No. 728 
at Brown on February 1, and was checked by a member of 
the Union. There were at least four other union employees 
and eight supervisors and office employees present who were 
not asked to handle the freight. That shipment was loaded 
outbound by supervisors. Thereafter the supervisors 
handled the freight. 


On February 15, 1961, two union over-the-road drivers 
were asked to pull loads of Brown freight and they refused. 
Upon their refusal, no other over-the-road drivers or per- 
sonnel of any sort were called to pull the Brown loads. 
These were the only drivers ever asked to pull Brown 
freight. Supervisors later moved these loads. Because there 
had been difficulty in handling these two loads, Mason & 
Dixon imposed an embargo on all Brown freight. 


THE MASON AND DIXON LINES, INC. 
KINGSPORT, TENNESSEE 
EMBARGO NOTICE NO. 92 


TO: All Concerned February 16, 1961 


Effectively immediately, an embargo is hereby placed on 
all traffic moving via or in connection with Brown Trans- 
port Corporation. 


This embargo is made necessary by labor difficulties 
being experienced. 


In the Atlanta terminal there were 72 city drivers and 
checkers, three of whom were shown to have refused to 
handle Brown freight, 15 percent unassigned employees, 
five foremen, two dispatchers, one warehouse super- 
intendent, an assistant terminal manager and a terminal 
manager. There were twelve over-the-road drivers domi- 
ciled in Atlanta and 200 in the system. Casual and extra 
employees were available. The company operates a central 
dispatch board to send drivers when needed to various 
terminals in the area served by the company. There was 
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no effort made to hire drivers through central dispatch nor 
to interrogate over-the-road drivers outside Atlanta as to 
whether they would handle freight. 


3. Ryder Truck Lines employed in Atlanta 12 supervi- 
sors, 90 to 100 dock workers, some 100 city drivers and 137 
road drivers domiciled in Atlanta. The company operates 
an extra board which supplies men for 40-50 percent of the 
over-the-road operations. Casual help customarily was 
used on pick-up and delivery but no effort was made to 
have them move Brown freight. Only a few of the union 
men were asked explicitly to handle Brown freight. 


Brown freight came across the Ryder dock daily. After 
February 1, it was all moved by supervisors. Much of the 
freight was moved by piggy-back (railroad flat car or box 
car). Railroad piggy-back operations are limited to rail- 
road terminal facilities which must necessarily include 
ramps on which vans can be hauled for loading on the rail- 
road car. On occasion the railroad sent its employees to 
the Ryder dock to pick up freight by truck. 


On only one occasion did the carrier fail to move Brown 
freight. That load was destined for Vero Beach, Florida 
and Miami, Florida. Pigey-back was available from Atlanta 
to Jacksonville, Florida. Ryder had the facilities to drive 
from Jacksonville to Vero Beach and on to Miami but on 
this occasion did not attempt to do so nor to find out if its 
Jacksonville drivers would pull the freight. No inquiry was 
made into the labor situation in Jacksonville. Previous to 
February 1 the company sometimes refused freight it was 
not equipped to handle. 


4. Wilson Truck Company employed in Atlanta some 154 
city drivers, checkers, and dockmen and some 14 or more 
over-the-road drivers. There were two foremen and a dis- 
patcher on each shift during the period involved. There 
was a central dispatch office in Nashville; however, the 
Atlanta terminal did not ask it for drivers from elsewhere 
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in the system. After February 1, some of the regular em- 
ployees were asked to handle Brown freight. On at least 
two occasions drivers who refused to pull trucks of Brown 
freight helped unload them after supervisors drove them to 
the consignee. At least one driver pulled a Brown load over 
the road. 


Wilson moved Brown freight by regular employees, sup- 
ervisory personnel, piggy-back by railroad, railroad ship- 
ments of less than carload lots. 


5. Hoover Motor Express’ Atlanta terminal employed 
30 checkers and dockmen, 25 city drivers and nine road 
drivers domiciled in Atlanta. There was one supervisor 
per shift, and 200 road drivers in the system. There is a 
central dispatch office in Nashville, which normally is called 
upon when extra drivers are needed. The carrier uses 
casual drivers, usually on Saturday and Sunday, holding 
no union seniority rights. 


Only a few regular employees were asked to handle 
Brown freight. It was handled by supervisors for a week 
after which one or two loads were handled by an inde- 
pendent ocntractor. When that independent contractor 
was unable to take another load, Hoover returned it to 
Brown and thereafter received no more freight from 
Brown. Central dispatch was not asked for drivers nor did 
this carrier attempt to get casuals to handle the Brown 
freight, nor were unassigned men called upon to handle it. 
The General Counsel’s witness admitted that the supervi- 
sors could have handled all the Brown freight ready to be 
moved on the dock. 


6. Central Truck Lines in its Atlanta terminal had some 
70 checkers and loaders and 35 city drivers. Thirty road 
drivers were domiciled in Atlanta. Three to five supervi- 
sors were on each of the three shifts. There were 200 road 
drivers in the system. Casual employees were used almost 
daily. Casuals sometimes come in to the dock looking for 
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work; the company maintained a list of 30 to 40 casual em- 
ployees available for reaching by telephone. 

With the exception of the first load delivered after Feb- 
ruary 1 Central handled all Brown freight tendered it al- 
though occasionally Brown trucks left without pulling up to 
the dock or contacting a foreman. The freight was han- 
dled by regular over-the-road drivers for 2 weeks and 
thereafter was handled by having Brown load a Central 
truck and having a Central driver pull it. Central also 
used at least two different independent contractors for 
over-the-road hauls, using equipment belonging to an in- 
dependent contractor. Other loads were pulled by loading 
Central trailers at Hudson Hauling Company and taking 
them over the road without returning to the Central dock. 
Central employed casual and extra labor. 

Central did not use piggy-back, though it was available, 
nor did it ask for drivers through central dispatch. This 
carrier previously had used both piggy-back and spot 
leases. 

7. Gordons Transports, Inc., in Atlanta has 29 city 
drivers and 3 checkers and hostlers. There are 200 road 
drivers in the system. Drivers occasionally check freight. 

Although Gordons does very little business with Brown, 
during the time in question Gordons refused to accept any 
Brown freight. Only four men had refused to handle 
Brown freight. The General Counsel’s witness admitted 
that at least one shipment refused was so small that he 
could have checked it himself. 

The record here contains testimony concerning the effect 
of the dispute between the Respondents and Brown as to 
other carriers.? 


*Pike Transfer Company, Transcon Lines, Inc., Johnson Freight Lines 
Company, Jack Cole Company, Northern Freight Lines, McLean Trucking 
Company, Hennis Freight Lines, Inc. I refused to receive proof offered 
by the Respondents that other carriers moved and handled freight to or 
from Brown through the usual complement help of such carriers, super- 
visors, by railroad, spot leases, and other means or methods of operation. 
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Enough has been set forth above, it seems to me, to indi- 
cate substantial fact regarding the interference of normal 
operations of carriers as a result of this dispute. 


Counsel for the General Counsel has quite carefully set 
forth the position of his office in his brief, and has been 
joined by counsel for the Charging Party. It is said in 
brief, that: 


It should be decided at the outset whether the deter- 
mination of an alleged violation of Section 8(e) is to be 
made on a per se basis, that is, on an interpretation of 
the contract alone, or whether it is necessary to prove 
the effects of the contract before a determination can 
be made. It is the General Counsel’s position that the 
determination should be made on the per se basis. To 
do otherwise would be inconsistent with the statutory 
language and the legislative intent, which will be dis- 
cussed hereinafter, and would result in an incongruous 
situation. Section 8(e) is clear and unambiguous; it 
proscribes the entering into of a certain type of con- 
tract. Senator Goldwater, after paraphrasing Section 
8(e) in his analysis of the Labor-Management Report- 
ing and Disclosure Act, stated: 


This means that such contractual clauses are per se 
illegal. It is unlawful for either party even to execute 
such an agreement . . . (Legislative History of the 
Labor-Management Reporting and Disclosure Act of 
1959, Vol. II, p. 1857, hereinafter cited as “II L.H.”). 
The incongruous situation would arise in relation to Sec- 
tion 8(b)(4)(A) of the Act. This section proscribes a labor 
organization from engaging in certain primary or sec- 
ondary activity where an object thereof is to force or 
require an employer ‘‘to enter into any agreement which is 
prohibited by section 8(e).” Thus, it must be determined 
whether the agreement is prohibited by Section 8(e) before 
it can be determined whether Section 8(b) (4)(A) has been 
violated. Since Section 8(b)(4)(A) involves the forcing 
or requiring of an employer to enter into such an agree- 
ment, and not the actual entering into of the agreement, 
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there can be no resultant contractual effects. Therefore, a 
determination of the lawfulness of an agreement under Sec. 
tion 8(e) in an 8(b)(4)(A) proceeding must necessarily be 
made on the per se basis. [Citing] Amalgamated Litho- 
graphers of America, et al., 130 NLRB No. 102: Amal- 
gamated Lithographers of America, et al., 130 NLRB No. 
107; and Highway Truck Drivers and Heloers, Local 107, 
International Brotherhood of Teamsters, Chauffeurs, 
Warchousemen and Helpers of America, Independent 
(E. A. Gallagher & Sons), 131 NLRB No. 117. It should 
follow that a determination of an agreement in a Section 
8(e) proceeding must also be on the same basis. Otherwise, 
there will be a double standard of proof for two interrelated 
sections involving the same type agreement. This could 
very well result in the situation where the same agreement 
before its execution would be per se violative of Section 
8(e) in an 8(b)(4)(A) proceeding, but after its execution 
would not be violative of Section 8(e) without the showing 
of its effects. Naturally, if there is no labor dispute, there 
is no need to invoke the agreement, and, consequently, there 
would be no effects. If this were the situation, and if the 
effects of an agreement must be proved before there can be 
a violation of Section 8(e), parties would then be required 
to await the cessation of business before securing a remedy. 
This would be in complete contravention of the purpose and 
policy of the Act as set forth in Section 1 of the Act. The 
purpose of the Act is to promote the flow of commerce by 
avoiding industrial strife, and certainly not to await the 
occurrence of such strife. The “per se” method of determi- 
nation of Section S(e) proceedings would effectuate this 
purpose. Reference is made to Genuine Parts Company 
119 NLRB 399, to which this same Local 728 here was a 
party there. 


I do not agree for the reasons set forth herein. 


The positions of the parties as set forth at the hearing 
and in briefs, are equally persuasive. The General Counsel 
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and counsel for the Charging Party view the amendment to 
the Act as set forth in Section 8(e)* to mean that the mere 
“entering into of an agreement” between a labor organiza- 
tion and employer, whether “express or implied,” itself is 
in contravention of this part of the Act and (as here) the 
labor organization as a party thereto, by entering into and 
signing such an agreement made in writing with the em- 
ployer, has engaged in an unfair labor practice. The Re- 
spondent labor organizations take the opposite view. 


I had occasion to consider the meaning and intent of the 
Congress, in relation to Section 8(e) in Mary Feifer, d/b/a 
American Feed Co. (Case No. 2-CE-4, LR. No. 691, issued 
May 16, 1961, not yet decided by the Board after the filing 
of exceptions), in which I stated my reasons for the discard 
by me of the per se argument made then, and now here, by 


* Section 8(e) reads as follows: 


It shall be an unfair labor practice for any labor organization and 
any employer to enter into any contract or agreement, express or 
implied, whereby such employer ceases or refrains or agrees to cease 
or refrain from handling, using, selling, transporting or otherwise 
dealing any any of the products of any other employer, or to cease 
doing business with any other person, and any contract or agreement 
entered into heretofore or hereafter containing such an agreement 
shall be to such extent unenforceable and void: Provided, That noth- 
ing in this subsection (e) shall apply to an agreement between a labor 
organization and an employer in the construction industry relating to 
the contracting or subcontracting of work to be done at the site of 
the construction, alteration, painting, or repair of a building, struc- 
ture, or other work: Provided further, That for the purposes of this 
subsection (e) and section 8(b)(4)(B) the terms “any employer”, 
“any person engaged in commerce or an industry affecting commerce”, 
and “any person” when used in relation to the terms “any other pro- 
ducer, processor, or manufacturer”, “any other employer”, or “any 
other person” shall not include persons in the relation of a jobber, 
manufacturer, contractor, or subcontractor working on the goods or 
premises of the jobber or manufacturer or performing parts of an 
integrated process of production in the apparel and clothing industry : 
Provided further, That nothing in this Act shall prohibit the enforce- 
ment of any agreement which is within the foregoing exception. 
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the General Counsel. I think there must be something more 
than an express or an implied agreement between a labor 
organization and an employer—something to show an actual 
violation of Section 8(e) before impact occurs. I rely on 
N.L.R.B. v. News Syndicate Company, Inc., 81 S. Ct. 849, 
decided April 17, 1961, and the two companion cases men- 
tioned there: International Typographical Union [ete.] v. 
N.L.R.B., 81 8. Ct. 835, and Local 357, [ete.] v. N.LRB., 
81S. Ct. 835. Further, under the doctrine of stare decisis, 
I think that Sand Door and Plywood Co v. N.L.R.B., 357 
M.S. 93, as discussed by me in my report in American Feed 
Co., mentioned above, is here applicable in an effort to de- 
termine the true meaning of Section 8(e). 


Incident to the resolution of the problems, as severally 
set forth by the parties in their definitions of the issues as 
seen by them, noted above (p. 7) are the constitutional 
questions raised by Local 728 and the Southern Conference. 


Counsel for these Respondents rightly say that neither I 
nor the Board should review or will attack the validity of 
Section S(e). These questions are within the province of a 
constitutional court. 


Counsel for the Respondent Unions, at hearing and in 
brief, have clearly stated what they believe to be the proper 
construction of the language of the Act here to be construed. 
The terms “contract or agreement”. . . “express or implied” 

. “ceases or refrains”... “handling [ete.] any of the 
products of any other employer”... “to cease doing busi- 
ness with any other person”... and the distinction between 
primary and secondary boycotts have surely been brought 
to my attention by them, and have been considered. 


The several counsel for the Parties to the Contract have 
stated their respective position, I believe, in full. As I 
understand them, they contend, in effect, that they have 
dealt with the Respondents in all good faith. 
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Concluding Findings 


Having disregarded the per se theory of the General 
Counsel and the Charging Party, I now go to the question 
of whether or not Section S(e), under the circumstances 
shown by testimony herein, has been shown to have been, 
or now is, being violated. 


I specifically find an express (not an implied) contract 
made between the Respondent Unions and the Parties, that 
is the carriers, named as Parties to the Contract, and I 
further find that as a result of the refusal of Brown Trans- 
port Corp. to enter into the renewed agreement to be effec- 
tive February 1, 1961, normal operations of carriers, as to 
both over-the-road and local pickup operations were dis- 
rupted, and that the whole result was through the at- 
tempted evasion of Section 8(e) by the Respondent Unions. 


The General Counsel has suggested that a recommended 
order be issued herein requiring the Respondent Unions to 
cease and desist from (1) entering into any contract or 
agreement, express or implied, with the several motor 
carriers parties hereto, or with any other employer, 
whereby such employers agree not to handle the goods or 
freight of any other employer or to cease doing business 
with any other person, and (2) maintaining in effect, imple- 
menting, or renewing the “protection of rights” clauses con- 
tained in the two memoranda of agreement entered into 
on January 24 and in the two modified contracts entered 
into on March 9, 1961. I cannot go that far, 


I think here the General Counsel has made out a prima 
facie case of violation of Section 8(e), in that normal trans- 
portation or handling or use of goods in interstate com- 
merce was, by the action of the Respondent Local 728, 
delayed, or resulted in, deviation from the usual flow of 
commerce between States as customarily and usually per- 
formed by motor vehicle (common carriers) to resultant 
interruption of the free flow of traffic in commerce. I so 


find. 
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IV. The effect of the unfair labor 
practices upon commerce 


The activities of the Respondent Union Local No, 728 
and the Southern Conference, as set forth above,‘ occurring 
in connection with the operation of Brown Transport Corp. 
and the freight carriers in and around and operating in the 
Atlanta, Georgia, area, who employ members of the Re- 
spondent Union Local No. 728, have a close, intimate, and 
substantial relation to trade, traffic, and commerce among 
the several States, and tend to lead to labor disputes 
burdening and obstructing commerce and the free flow 
thereof. 


V. The remedy 


Having found that the Respondent Unions have violated 
Section 8(e), as set forth above, I shall recommend an order 
requiring that they cease and desist from the enforcement 
by affirmative act of the current agreement or any like 
agreement or contract as shown by prior conduct, and also 
recommend that they take certain affirmative action de- 
signed to effectuate the policies of the Act. The wide impact 
of the Unions’ unlawful activities, found herein, make it 
incumbent upon me to recommend the issue of a broad order 
so as to enjoin the recurrence, throughout the Atlanta, 
Georgia, area, of the conduct found to be unlawful as 
stated by me above. It would be appropriate, I think, to 
incorporate in an order, a provision that the Respondent 
Unions furnish a copy of the notice attached te this Inter- 
mediate Report as an Appendix, to each of the offices of the 
parties named as parties to the contract in the complaint in 
this case, and to the Charging Party, to post at their 
respective offices and places of business if they so elect to 
do. 


“At hearing motion was made on the part of the Southern Conference 
of Teamsters, to be separated from this case. I now decide that the South- 
ern Conference as party to the contract, is as much involved here as a 
party as the Respondent Local Union 728. 
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Conclusions of Law 


1. Truck Drivers & Helpers Local Union No. 728 and the 
Southern Conference of Teamsters, both affiliated with 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen & Helpers of America, Ind., are labor organiza- 
tions within the meaning of Section 2(5) of the Act. 


2. By engaging in and by inducing and encouraging many 
employees of companies engaged in the carrying of freight 
in the Atlanta, Georgia, area, members of the Respondent 
Local Union, to engage in a refusal in the course of their 
employment to handle freight brought to docks of their 
respective employers from or by Brown Transport Corp., 
at Brown’s Atlanta, Georgia, terminal and the consequent 
interruption of the flow of interstate commerce through the 
35 parties to the contract with the Teamsters unions named 
in the complaint, the Respondent Unions, Local 728 and 
the Southern Conference, have engaged in and are now 


engaging in unfair labor practices within the meaning of 
Section 8(e) of the Act. 


3. The unfair labor practices found above are unfair 
labor practices affecting commerce within the meaning of 
Section 2(6) and (7) of the Act, and are in contravention of 
Section 8(e). 


RECOMMENDED ORDER 


On the basis of the foregoing findings of fact and con- 
clusions of law, I recommend to the Board that it issue an 
order requiring the Respondents 


A. To cease and desist from: 


1. Entering into any contract or agreement, express or 
implied, with the several motor carriers named herein as 
parties to the contract, wherein such employer may agree 
not to handle the goods or freight of any other employer 
or to cease doing business with any other person; and 
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2. Maintaining in effect, implementing or renewing the 
“Protection Rights” clauses contained in the two memor- 
anda of agreement entered into on January 24, 1961, and 
in the two modified contracts entered into on March 9, 1961. 


B. Take the following affirmative action, which I find will 
effectuate the policies of the Act: 


1. Post and distribute the notice as set forth in Section V 
of this Intermediate Report entitled “The remedy.” 


2. Notify the Regional Director for the Tenth Region, in 
writing, within 20 days of the service upon them, what steps 
have been taken by each of them to comply with this recom- 
mended order. 


It is further recommended that, unless the Respondent 
shall within the prescribed period notify the said Regional 
Director that it will comply with the foregoing recommenda- 
tions, the National Labor Relations Board issue its order 


requiring the Respondent to take the aforesaid action. 


Dated at Washington, D. C. 


Artuur E. ReyMan 
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APPENDIX 


Trial Examiner 


NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL 
EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify our members that: 


We will not engage in, or encourage employees of 
BROWN TRANSPORT CORP., AKERS MOTOR 
LINES, or any other freight carrier employer in the 
Atlanta, Georgia, area employing members of our 
union to engage in, a strike or concerted refusal to the 
course of their employment to process, transport, or 
otherwise handle or work on goods, articles, or com- 
modities or to perform services for their respective 


employers where an object thereof is to force or require 
any such employer to cease doing business with 
BROWN TRANSPORT CORP., or with any like per- 
son or company who has business relations with afore- 
mentioned freight carriers in the Atlanta area. 


TRUCK DRIVERS & HELPERS LOCAL 
UNION NO. 728, INTERNATIONAL BROTH- 
ERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN & HELPERS 
OF AMERICA 


(Labor Organization) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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Unitep States oF AMERICA 
BerorE THE Nationa Lazor Reuations Boarp 


Truck Drrvers anp HeEwpers Lo- 
cau Uston No. 728 axp Sovuruern 
CONFERENCE OF TEAMSTERS 


and 
Brown Transport Corp. 
and 


Axers Motor LIvgs, ET Au. 


EXCEPTIONS OF RESPONDENTS 
TRUCK DRIVERS & HELPERS LOCAL UNION 728 
and SOUTHERN CONFERENCE OF TEAMSTERS 


COME the respondents, Truck Drivers & Helpers Local 
Union No. 728 and Southern Conference of Teamsters and 
file these their exceptions to the Intermediate Report and 
Recommended Order filed in this cause, said exceptions 
being as follows, to-wit: 


1. 


Respondents except to the failure of the trial examiner 
to find that respondents have not entered into an express 
contract or agreement proscribed by Section 8(e) of the 
Act. 

2 


Respondents except to the failure of the trial examiner 
to find the following undisputed facts: 


On or about January 14, 1961, Brown notified the em- 
ployer negotiating committee which had been his bargain- 
ing agent in prior negotiations, that the committee would 
no longer be authorized to represent Brown. Upon being 
notified of this fact, the Union requested Brown to engage 
in separate bargaining. Thereupon Brown discharged its 
union employees (thereby committing unfair labor prac- 
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tices. Complaint issued on union’s CA charges and hearing 
held July 18, 1961). 


Brown terminated over fifty employees, constituting all 
of the local pickup and delivery drivers working in the 
Atlanta terminal, and declined to bargain with the Union. 
Brown continued its pickup and delivery service by means 
of an agreement with Hudson Hauling Company. A picket 
line was established by the Union in protest against the 
conduct of Brown. Most employees of interlining carriers 
continued to handle Brown freight, though some employees 
of some interlining carriers refused to do so. 


3. 


Respondents except to the refusal of the trial examiner 
to permit proof that during negotiation of the contracts 
here in issue union advised the carriers that the Union 
would not object to the carriers’ using supervisors, extras, 
casuals, lease operators, non-union employees or any other 
method of moving freight which union men refused to 
handle (R. 548-549). The Union further offered to prove 
that in negotiations the carriers had represented that they 
would be able to handle such freight by such means (R. 
950-551). 

4. 


Respondents except to the trial examiner’s failure to find 
that the employers parties to the contracts (interline car- 
riers) were able to handle all Brown freight by using super- 
visors, extras, casuals, lease operators, non-union employ- 
ees, or other method of moving freight, and any cessation 
of business was the unilateral decision of the particular 
employer, and not the result of an agreement with respond- 
ents. 


5. 


Respondents except to the failure of the trial examiner 
to find the following facts with respect to interlining of 


Brown freight, viz.: 
Pike Transfer Co. 


On one occasion one checker refused to check freight 
from Brown (R. 459). The terminal manager thereupon 
refused to accept the freight (R. 460). 


Transcon Lines, Inc. 


Transcon received Brown freight at all times during the 
period in question (R. 468). On only one occasion was there 
difficulty, in that the Hudson driver had to load the freight 
onto a Transcon trailer before Transcon’s foreman would 
sign the bill for it (R. 463). 

Johnson Freight Lines. 

Four checkers refused to handle Brown freight but it 
was taken care of by a supervisor (R. 473-474). Later other 


pick-ups and delivery were made in the same manner (R. 
491). 


Northern Freight Lines. 


Northern handled 100,000 Ib. of Brown freight during 
February and 35,000 lb. a month since then (R. 495) using 
regular union men on one load (R. 495) and supervisors on 
the rest (R. 495). Office help and non-union mechanics were 
instructed to help as needed (R. 496). Regular road drivers 
pulled the freight (R. 498). 


Jack Cole Co. 


The company handled all Brown freight tendered it (R. 
590) by using regular union employees (R. 589) and possi- 
bly some extra or casual help (R. 589). Regular union 
over-the road drivers pulled it (R. 589). The Company had 
26 shipments from Brown between February 1 and March 
30 (R. 610-611). 


McLean Trucking Co. 


McLean was able to handle all Brown freight (R. 602- 
603) using regular and casual employees (R. 601). Regular 
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dockmen and road drivers handled that freight (R. 601- 
602). All these men belong to the Brotherhood of Team- 
sters (R. 602). 


Hennis Freight Lines, Inc. 


Hennis handled all Brown freight offered (R. 626). As 
was the practice at Hennis, incoming freight was signed for 
by a foreman although on one occasion it was taken by a 
union member (R. 625). Outbound Brown freight was 
loaded by union dockmen and pulled over the road by union 
drivers (R. 625). 

6. 


Respondents except to the refusal of the trial examiner 
to permit proof and to find that many carriers subject to 
the union contract, and named in the instant complaint, 
handled Brown freight by means of regular union em- 
ployvees, supervisors, railroads, spot leases and other 
methods (R. 634, 636). 


7. 


Respondents except to the trial examiner’s ruling, Tr. 
626-636, foreclosing respondents from proof that carriers, 
party to the contract, interlined and transported Brown 
freight by means of their own and other employees. See 
Tr. 634-636. 

8. 
Respondents except to the failure of the trial examiner 


to find that the rare instances in which there was a termina- 
tion of business must be considered as de minimis, 


9. 


Respondents except to the failure of the trial examiner 
to note or give effect to that provision of the contracts by 
which the employers specifically agreed: 


“The Employer agrees that it will not cease or refrain 
from handling, using, transporting, or otherwise dealing 
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in any of the products of any other Employer or cease 
doing business with any other person, or fail in any obli- 
gation imposed by Section 2 of the Motor Carriers’ Act 
or other applicable law, as a result of individual employ- 
ees exercising their rights under this Agreement or under 
law, but the Employer shall, notwithstanding any other 
provision in this Agreement, when necessary, handle, use, 
transport, or otherwise deal in such products and con- 
tinue doing such business by use of other employees (in- 
cluding management representatives), other Carriers, 
or by any other method it deems appropriate or 
proper.’’ 


10. 
Respondents except to the failure of the trial examiner 
to find that the right of individual employees to refuse to 


enter upon premises of an employer other than their own, 
when a labor dispute at such premises exists, is protected. 


11, 


Respondents except to the implied finding of the trial 
examiner that such cessations of interlining as occurred 
resulted from “contract or agreement” rather than from 
unilateral business judgment of carriers who recognized 
that difficulties in normal interlining would develop from 
individual employees’ lawful determinations not to cross 
the picket line. 


12. 


Respondents except to the trial examiner’s failure to find 
that carriers’ unilateral determination to cease interlining 
(made difficult by individuals’ lawful refusal to cross the 
lawful picket line) was no evidence of “contract or agree- 
ment” not to do business. 


1B. 


Respondents except to the trial examiner’s refusal to 
find that Section 8(e) does not proscribe the respondents’ 
picket line clause. 


14. 


Respondents except to the trial examiner’s refusal to find 
that the respondents’ “sympathetic action” clause (Section 
5 of Article IX) is lawful under Section 8(e). 


15. 


Respondents except to the trial examiner’s refusal to find 
that the “struck work-ally” portion of the union’s contract 
is lawful under Section 8(e). 


16. 


Respondents except to the refusal of the trial examiner 
to find that the “struck work-individual rights” clause is 
lawful under Section 8(e), inasmuch as it (first) protects 
only the individual right of individual employees to refuse 
to handle goods or equipment originating from strike bound 
premises; and (second) expressly provides that the con- 
tracting employer will continue his normal business rela- 


tionships, and affirmatively waives any other contract 
clauses which might interfere with the continuation of such 
relationships. 

17. 

Respondents except to the failure of the trial examiner 
to hold that no issue as to “implied” contract was presented 
by the pleadings, thus that only evidence as to “express” 
contract is properly in the case. 


18. 


Alternatively respondents except to the failure of the 
trial examiner to find that respondents have not entered 
into an implied contract or agreement in violation of Sec- 
tion 8(e). 

19. 

Respondents except to the trial examiner’s assumption 
of contract or agreement from the unilateral acts of inter- 
line carriers. 


20. 


Respondents except to the trial examiner’s assumption 
that the mere fact that one or more contracting employers 
varied their “normal operations” constitutes violation of 
Section 8(e). See LR. p. 15, line 33ff. 


21, 


Respondents except to the trial examiner holding (IR. 
p. 12, line 30ff.) that “interference of normal operations of 
carriers as a result of [a legitimate primary labor] dispute 
carriers as a result of [a legitimate primary labor] dis- 
pute” amounts to violation of 8(e). 


22. 


The trial examiner erred in permitting General Counsel 
to adduce evidence as to the alleged effect of the contract 
while limiting respondents in their proof negativing such 
effect. See LR. p. 9, lines 33ff., cf. Tr. 626-637. 


23. 


The trial examiner erred in equating “interference of 
normal operations” of carriers as a result of their dispute 
(LR. p. 12, lines 29-31) with “contract or agreement... 
whereby employer ceases or refrains ... from handling... 
transporting...” 

24. 


The trial examiner errs in concluding (I.R. p. 15, lines 
34-39) that delay or deviation in usual flow of commerce, 
as customarily and usually performed, amounts to contract 
or agreement to cease handling or transporting, or other 
violation of 8(e). 


25. 


Respondents except to the finding of the trial examiner 
in lines 51 and 52 of page 6 of the Intermediate Report that 
the agreement expired on January 31, 1961. 


26. 


Respondents except to the finding of the trial examiner 
in lines 52, 53 and 54 of page 6 of the Intermediate Report 
that the president of Local 728 requested Brown Transport 
Corp. to execute another contract. 


27. 


Respondents except to the finding of the trial examiner 
in lines 59 through 62 of page 6 and line 1 of page 7 of the 
Intermediate Report that Brown was a party to a single 
collective bargaining agreement at its terminals at Atlanta, 
Macon and Savannah, Georgia. 


28. 


Respondents except to the finding of the trial examiner 
in lines 1, 2 and 3 of page 7 of the Intermediate Report to 
the effect that the contract expired on January 31, 1961. 


29. 


Respondents except to the finding of the trial examiner 
in lines 7, 8 and 9 of page 7 of the Intermediate Report that 
on approximately February 13 picketing commenced at the 
premises of Hudson Hauling Company. 


30. 


Respondents except to the finding of the trial examiner 
in lines 8, 9 and 10 that Brown experienced difficulty in han- 
dling goods consigned through it after the picketing began. 


31. 


Respondents except to the finding of the trial examiner 
in lines 24 through 28 of page 7 of the Intermediate Report 
to the effect that the testimony showed that some carriers 
did attempt to handle Brown’s freight in a different man- 
ner than usual and as a result the customers of Brown did 
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not receive freight from Brown or forward freight to 
Brown for interchange or interlining. 


32. 


Respondents except to the finding of the trial examiner 
in lines 6, 7, 8 and 9 of page 9 of the Intermediate Report 
to the effect that the picketing beginning on February 1, 
1961 was a result of the refusal or failure of Brown to ac- 
cept the provisions of the January 1 memoranda of agree- 
ment. 


33. 


Respondents except to the finding of the trial examiner 
in lines 8 and 9 of page 9 of the Intermediate Report that 
the agreement had expired. 


34. 


Respondents except to the finding of the trial examiner 
in lines 6 through 11 of page 9 of the Intermediate Report 
to the effect that there was a breakdown of customer inter- 
lining or interchanging of freight between Brown and other 
common carriers of motor vehicles. 


35. 


Respondents except to the failure of the trial examiner 
to find in his discussion of the delivery of freight to Atlanta 
New Orleans Motor Freight Lines on lines 44 through 61, 
page 9 and lines 1 through 17 of page 10 of the Intermedi- 
ate Report that the record showed that there were many 
possible ways for the freight to have been handled and 
many other employees through whom the freight could 
have been handled which were never explored by the At- 
lanta New Orleans Freight Lines. 


36. 


Respondents except to the finding of the trial examiner 
in lines 29, 30 and 31 of page 12 of Intermediate Report to 
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the effect that the record indicates substantial facts regard- 
ing the interference of normal operations of carriers as a 
result of the dispute. 


37. 


Respondents except to the failure of the trial examiner, 
as set forth in lines 24 through 29 of page 14 of the Inter- 
mediate Report, to hold Section 8(e) of the National Labor 
Relations Act to be unconstitutional for the reason that the 
exclusion of the construction industry and the garment in- 
dustry from the provisions of said section constitutes an 
unjustified classification and deprives respondents of life, 
liberty or property in violation of the Fifth Amendment 
to the Constitution of the United States. 


38. 


Respondents except to the finding of the trial examiner 
in lines 27 through 39 that respondents say that neither the 
trial examiner nor the Board should review or attack the 
constitutional validity of Section 8(e). 


39. 


Respondents except to the finding of the trial examiner 
in lines 13 through 20, page 15 of the Intermediate Report 
that by means of express contract and refusal of Brown 
Transport Corp. to enter into the renewed agreement, to 
be effective February 1, 1961, normal operations of car- 
riers as to both over-the-road and local pickup operations 
were disrupted and the result was the attempted evasion of 
Section 8(e) by the respondent unions. 


40. 


Respondents except to the finding of the trial examiner 
in lines 33 through 39 of page 15 of the Intermediate Report 
to the effect that General Counsel has made out a prima 
facie case of violation of Section 8(e) in that normal trans- 
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portation or handling or use of goods in interstate com- 
merce was by the action of respondent Local 728 delayed 
or resulted in deviation from the usual flow of commerce 
between states as customarily and usually performed by 
motor carriers, resulting in interruption of the free flow of 
traffic in commerce. 


41, 


Respondents except to the finding of the trial examiner 
in lines 33 through 39 of page 15 of the Intermediate Re- 
port that deviation from the usual flow of commerce con- 
stituting a violation of Section S(e) may exist nothwith- 
standing the fact that the trial examiner does not find 
therein that there was a refusal by employers to handle the 
freight of the primary employer. 


42. 


Respondents except to the finding of the trial examiner 
in lines 44 through 51 of page 15 of the Intermediate Report 


that the activities of respondents and the freight carriers 
in and around and operating in the Atlanta, Georgia area 
who employ members of respondent Local 728 tend to lead 
to labor disputes, burdening and obstructing commerce and 
the free flow thereof. 


43. 


Respondents except to the recommendation of the trial 
examiner under the remedy in lines 3 through 8 of page 16 
of the Intermediate Report that an order be entered recom- 
mending that respondents cease and desist from enforce- 
ment by affirmative act of the current agreement or any 
like agreement and that they take certain affirmative action 
allegedly designed to effectuate the policies of the Act. 


44. 


Respondents except to the finding of the trial examiner 
in lines 8 through 12 of page 16 of the Intermediate Report 
that the Union’s conduct was unlawful and that a broad 
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order should be entered so as to enjoin the recurrence 
throughout the Atlanta, Georgia area of the conduct found 
by the trial examiner to be unlawful. 


45. 


Respondents except to the finding of the trial examiner 
in lines 12 through 1S of page 16 of the Intermediate Report 
that respondent unions should furnish a copy of the notice 
attached to the Intermediate Report as an appendix, to 
each of the offices of the parties named as parties to the 
contract and to the charging party to post in the respective 
offices and places of business of said persons. 


46, 


Respondents except to the finding of the trial examiner 
in lines 26 through 35 of page 16 of the Intermediate Report 
to the effect that respondents have engaged in, induced and 
encouraged employees of companies engaged in carrying 
freight in the Atlanta, Georgia area to engage in a refusal 
in the course of their employment to handle freight brought 
to docks of their employers from or by Brown Transport 
Corp., and that there has been a consequent interruption in 
the flow of interstate commerce and that respondents Local 
728 and Southern Conference have engaged in and are now 
engaging in unfair practices within the meaning of Section 
8(e) of the Act. 

47. 


Respondents except to the finding of the trial examiner 
in lines 37 through 39 of page 16 of the Intermediate Report 
to the effect that the respondents have committed unfair 
labor practices affecting commerce within the meaning of 
Section 2(6) and (7) of the Act and in contravention of 
Section S(e). 

48. 


Respondents except to the finding of the trial examiner 
in lines 47 through 52 of page 16 of the Intermediate Report 


to the effect that respondents cease and desist from engag- 
ing in the conduct therein described. 


49. 


Respondents except to the finding of the trial examiner 
in lines 48 through 57 of page 16 of the Intermediate Report 
that respondents shall cease and desist from maintaining 
in effect, implementing or renewing the Protection of Rights 
clause contained in the two memoranda of agreement en- 
tered into on January 24, 1961, and in the two modified 
contracts entered into on March 9, 1961. 


50. 


Respondents except to the finding of the trial examiner 
in lines 1 through 6 of page 17 of the Intermediate Report 
that respondent shall post and distribute the notice as set 
forth in Section V of the Intermediate Report entitled ‘‘The 
Remedy” and notify the Regional Director for the Tenth 


Region within 20 days of service upon them what steps have 
been taken. 


51. 


Respondents except to the recommendation of the trial 
examiner in lines 8 through 11 of page 17 of the Intermedi- 
ate Report that unless respondents notify the Regional 
Director that they will comply with the foregoing recom- 
mendations, the National Labor Relations Board issue its 
order requiring respondent to take the aforesaid action. 


52. 


Respondents except to the notice required to be posted 
in the appendix to the Intermediate Report. 


53. 


Respondents except to the ruling of the trial examiner 
on page 632 of the transcript sustaining the motions of 
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counsel for the carriers (transcript, page 629) and counsel 
for the charging party (transcript, page 632) and striking 
the testimony of Tony L. Kirby, Alton Canady and Horace 
Krepps, Jr. to the effect that Jack Cole Company, McLean 
Trucking Company and Hennis Freight Lines had handled 
all freight offered for interchange by Brown Transport 
Corp. 
54. 


Respondents except to the ruling of the trial examiner 
on page 632 and 633 of the transcript excluding all further 
evidence that other carriers named in the complaint, during 
the time relevant to this cause, handled all freight offered 
for interchange by Brown Transport Corp. and to the re- 
jection of the following offer of proof: 


“T would like to say that if permitted to continue with 
this witness on the stand ... I would continue with the 
witness on the stand and then I would call a substan- 
tial number of other carriers listed as carriers in the 
complaint and would prove by these carriers that dur- 
ing the period of February and March of 1961 they did 
handle freight of Brown Transport Corp. coming in 
from Brown or going to Brown. 


“Now in all candidness, so that I won’t be overstating 
my offer, all of these witnesses will not testify that 
their own regular emplovees handled it. Many of them 
I represent to the Examiner will testify that they han- 
dled goods by other means, such as supervisory person- 
nel, railroads and other means than their regular em- 
plovees. Some will testify that their regular employees 
handled it and unless stopped by the Examiner, I would 
proceed with each one of these carriers that I have 
interviewed. 

“My conferee has suggested here that in my offer of 
proof I was not too meticulous in the way I described 
the alternative means. He suggests I should say, ‘Han- 
dle through piggy-back operations on the railroad,’ and 
I meant my offer of proof simply to say in all sincerity 
that the witnesses would not all testify that their regu- 
lar employees handled it, but many of them would 
testify that they handled it by various other means.” 
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There was no question pending at the time of the ruling 
of the trial examiner, but the trial] examiner stated that 
he would not hear further evidence as to the matters set 
forth in the offer of proof, and would not hear from further 
witnesses on said matters, whereupon said offer of proof 
was made in the form hereinabove set forth and said offer 
of proof was rejected by the trial examiner. 


55. 


Respondents except to the denial by the trial examiner 
at the hearing of this cause of the motion of the respond- 
ents to strike all evidence of General Counsel and charging 
party on the ground that the legality of Section XI of the 
Local Freight Forwarding Pickup and Delivery Agreement 
and Section IX of the Over-the-Road Contract should be 
determined by a per-sé construction of said clauses and 
that all evidence as to the actions of the parties under said 
contracts are irrelevant to the issue as set forth in the com- 
plaint. 

56. 

Respondents except to the failure of the trial examiner 
to rule that there is no substantial evidence in the record to 
the effect that any of the carriers named in the complaint 
were unable to handle the freight of Brown Transport 
Corp. because of sections of said contracts set forth in the 
complaint and that therefore said clauses of said contracts 
did not constitute violations of Sections 8(e) of the Na- 
tional Labor Relations Act and that the complaint should 
therefore be dismissed. 


57. 

Respondents except to the failure of the trial examiner 
to rule that said clauses of said contracts are per se legal 
and that there is therefore no substantial evidence to sus- 
tain the allegations of the complaint. 

58. 
Respondents except to the failure of the trial examiner 
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to find that Section 8(e) of the National Labor Relations 
Act as construed by the trial examiner is unconstitutional, 
and to the holding that said contracts are void as violative 
of Section S(e) of the National Labor Relations Act, for 
to construe said Section S(e) as construed by the trial 
examiner in the Intermediate Report makes said Section 
8(e) unconstitutional as in violation of the provision of the 
Fifth Amendment to the United States Constitution which 
provides that no person shall be deprived of life, liberty 
and property without due process of law, in that it would 
make said Section be in derogation of the right to contract 
and would deprive respondents of their liberty and prop- 
erty without due process of law. 


59. 


Respondents except to the failure of the trial examiner 
to find that Section S(e) of the National Labor Relations 
Act as amended is unconstitutional and void in that said 
section contravenes the provision of the Fifth Amendment 
to the Constitution of the United States which provides 
that no person shall be deprived of life, liberty and prop- 
erty, without due process of law, for the reason that the 
following provisos excepting the “Construction industry” 
and the “apparel and clothing industry” from the reach of 
this Section constitute unreasonable classification and draw 
such irrational distinctions as to violate due process: 


“Provided, that nothing in this subsection (e) shall 
apply to an agreement between a labor organization 
and an employer in the construction industry relating 
to the contracting or subcontracting of work to be done 
at the site of the construction, alteration, painting, or 
repair of a building, structure, or other work: Pro- 
vided further, that for the purposes of this subsection 
(e) and section 8(b) (4)(B) the terms “any employer,” 
“any person engaged in commerce or an industry 
affecting commerce,” and “any person” when used in 
relation to the terms “any other producer, processor, 
or manufacturer,” “any other employer,” or “any other 


431 


person” shall not include persons in the relation of a 
jobber, manufacturer, contractor or subcontractor 
working on the goods or premises of the jobber or 
manufacturer or performing parts of an integrated 
process of production in the apparel and clothing in- 
dustry: Provided further, that nothing in this Act 
shall prohibit the enforcement of any agreement which 
is within the foregoing exception.” 


60. 


Respondents except to the failure of the trial examiner 
to find that said clauses of said contracts do not violate 
Section S(e) of the National Labor Relations Act and that 
the complaint should therefore be dismissed. 


61. 


Respondents except to the failure of the trial examiner 
to recommend that the complaint should be dismissed in its 
entirety. 

62. 


Respondents except to the action of the trial examiner’s 
finding that respondents engaged in and induced and en- 
couraged employees to engage in a refusal to handle Brown 
freight, (8(b)(4) violation), without pleading or proof 
thereof—and without regard to the settlement of the 
S(b) (4) allegation in Case 10-CC-460, the formal papers of 
which (including the settlement agreement) are here incor- 
porated by reference. 


63. 


Respondents except to the failure of the trial examiner 
to note or find that which was admitted by those employers 
who limited interline with Brown, viz: that decision to do 
so was the result of unilateral employer determination. Cf. 
Witness Greene, Tr. 220. 


WHEREFORE, respondents pray that these exceptions be 
inquired into by the National Labor Relations Board and 
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that same be sustained and that the complaint filed in this 
cause against respondents be dismissed. 


September 29, 1961. 


Muturnax, Wetxs, Morris & Mauzy 
1601 National Bankers Life Bldg. 
Dallas 1, Texas 


L. N. D. Wells, Jr. and 
George Schatzki 


GotpBerc, Previant & Coorer 
By: David Previant and 
Hugh Hafer 
511 Warner Theatre Bldg. 
Milwaukee 3, Wisconsin 
Poote, Pearce & HaLu 
By: Edwin Pearce and 
John 8. Patton 


Suite 1642 Bank of Georgia Bldg. 
Atlanta 3, Georgia 


ATTORNEYS FOR RESPONDENTS 
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Unitep States or AMERICA 
Berore tue NationaL Lazor Retations Boarp 


Truck Drivers anp Hetprrs Lo- 
caL Union No. 728, InrernaTIoNaL 
BrorHerHoop oF ‘TEAMSTERS, AND 
SouTHERN ConFERENCE OF TEAMSTERS, 
AFFILIATED WITH THE INTERNATIONAL 
BroTHERHOOD oF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS 
oF AMERICA 
and 


Brown Transport Corp. 
and 


AKERS Motor Lines 

ATLANTA-ASHEVILLE Motor Express 

Attanta Motor Lines 

ATLANTA-NEW OrLEANS Motor 
PREIGHT Case No. 10-CE-1 

Bextor Rarr Express 

Carotina FreicHt Carriers Corp. 

CentraL Truck Lives 

Jack Cote Company 

Custom CarTaGE Company 

Dance Freicut Lryes 

Dixie Hicoway Express, Inc. 

Drxre-Ou10 Express, Inc. 

Gorvoys Transports, Inc. 

Hennis Freicut Lives, Inc. 

Hoover Motor Express 

Huser & Huser Motor Express 

Jounson Freicut Lines Company 

JoHnson Motor Lives 

Mason & Dixon Lixes 

McLean Trucxixc Company 

Mriter Motor Express 


Mvurpock FREIGHT LINE 

NortHerN Freicut Lives 

Parts Convoy Corporation 

Pixe TRANSFER CoMPANY 

Pivor Freicot Carriers, Inc. 

R. C. Moron Lryes 

R. C. A. Truck Lryes 

Roapway Express, Inc. 

Rutwerrorp Freicut Lryss, Inc. 

Rypver Truck Lives, Inc. 

Rypver Truck Lryes, Inc. or 
TENNESSEE 

TERMINAL Transport CoMPANY 

T.I.M.E., Inc. 

Transcon Lives, Inc. 

Witson Truck Company 
Parties to the Contract 


DECISION AND ORDER 


On August 25, 1961, Trial Examiner Arthur E. Reyman 
issued his Intermediate Report in the above-entitled pro- 
ceeding, finding that the Respondents had engaged in and 
were engaging in certain unfair labor practices and recom- 
mending that they cease and desist therefrom and take 
certain affirmative action, as set forth in the Intermediate 
Report attached hereto. Thereafter, the Respondents, the 
General Counsel, several parties to the contract, and the 
Charging Party, filed exceptions to the Intermediate Re- 
port and supporting briefs. On December 20, 1961, the 
Board heard oral argument in Washington, D. C., in which 
all parties were given an opportunity to appear and par- 
ticipate.” 

The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearings and finds that no prejudicial 


* Because of the similarity of the issues involved, this matter was con- 
solidated for purposes of oral argument with Truck Drivers Union Local 
No. 413 et al. (The Patton Warehouse, Inc.), 140 NLRB No. 136. 
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error was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions and briefs, the oral argument, and the entire record 
in the case, and finds merit in the exceptions of the General 
Counsel, the Charging Party, and certain parties to the 
contract. Accordingly, the Board adopts only those find- 
ings, conclusions, and recommendations of the Trial Ex- 
aminer which are consistent with this Decision and Order. 


On January 24, 1961, the Respondents and the South- 
eastern Area Motor Carriers Labor Relations Association 
Negotiating Committee entered into separate memoranda 
of agreement covering over-the-road employees and local 
pickup and delivery drivers. On March 9, 1961, these mem- 
oranda were adopted by the parties as their final collective- 
bargaining agreements. The only significant changes for 
our purposes between the memoranda and the final agree- 
ments is that Section 4 of Article IX of the over-the-road 
memorandum and Section 4 of Article X in the local pickup 
and delivery memorandum were deleted from the final 
agreements. The effect of these deletions is discussed 
below. 


The complaint alleged that the Protection of Rights ar- 
ticles of the two agreements, referred to herein for con- 
venience as Article IX, constitutes a “hot cargo” agreement 
and that the act of entering into and maintaining this Ar- 
ticle in effect is itself a violation of Section 8(e). 


1. The Trial Examiner found the Respondents guilty of 
violations of Section 8(e), not because they had entered into 
or maintained the agreements, but only because Article IX 
had been implemented by certain activities of the Respond- 
ents, resulting in a refusal to handle the freight of Brown 
Transport Corporation after it had been struck for refusing 
to sign the memorandum of January 24. Our decision in 
Mary Feifer, d/b/a American Feed Company, 133 NLRB 
214, confirms the correctness of the General Counsel’s ex- 
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ceptions to this findings. We held there that the act of enter- 
ing into, signing, executing, or making a contract, either 
express or implied, which is prohibited by Section 8(e), is 
sufficient to establish a violation of that Section without 
regard to whether there are any attempts to implement 
such contract. 


2. Article IX, Sections 1 and 2 are, with certain insignifi- 
cant changes in language, identical with Article [X in the 
companion case, Truck Drivers Union Local No. 413 (The 
Patton Warehouse, Inc.), 140 NLRB No. 136. The Board 
found in that case that Article IX constituted a “hot cargo” 
agreement. It will serve no purpose here to repeat the rea- 
sons which prompted our conclusions in Patton Warehouse. 
We find, for the reasons stated in that case, and to the ex- 
tent found there, that Sections 1 and 2 of Article IX in issue 
here are violative of Section 8(e). 


3. The preliminary memorandum of January 24, 1961, 


contained as an integral section, Article IX, Section 4, titled 
Hazardous Work. The Respondents contend that Section 
4 is not in issue because it was omitted from the collective- 
bargaining agreements which were adopted in March 1961. 
However, since Section 4 was part of the memoranda of 
agreement which the parties considered binding on them- 
selves prior to the execution of the final agreements some 6 
weeks later, we find that Section 4 constituted for that pe- 
riod an agreement of the parties, and that its validity under 
Section 8(e) is therefore in issue here. Section 4, while in 
effect, read as follows: 


Section 4. Hazardous Work 


In the event it should be finally determined, after 
appeal, if available and taken, by any tribunal of com- 
petent jurisdiction that employees covered by this 
Agreement may be required to make deliveries to, pick- 
ups from or enter upon the premises of any person who 
is involved in a labor dispute, the Employer shall pro- 
vide the following additional benefits to such employees 
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in view of the additional hazards, difficulties, and hard- 
ships of performing such duties : 


1. An insurance policy which provides life insurance, 
hospital and medical benefits, and compensation for 
partial and permanent disabilities, all of which shall be 
no less than three (3) times similar benefits provided 
by applicable workmen’s compensation laws. Where 
the Employer is not covered by such Workmen’s Com- 
pensation Law, he shall voluntarily assume his obliga- 
tions under the law, and, in addition, provide the above 
benefits. 


2. Wages which are no less than three (3) times the 
rate of pay or earnings otherwise applicable for all 
services performed on the day or the entire tour of duty 
during the course of which the above-stated duties must 
be performed. 


3. The Employer shall also, upon request of the Un- 
ion or employee involved, provide adequate protection 
against possible injury to such employee or his family 
which may result from the performance of such duties. 


4. If required to testify before any tribunal with re- 
gard to the matters referred to in this Article, the 
employee shall be reimbursed for lost wages. 

The import of Section 4 is that if a tribunal of competent 
jurisdiction decides that employees may be required to 
handle goods at premises involved in a labor dispute, the 
Employer shall thereafter provide certain additional bene- 
fits and protection to its employees. It is a method for 
making it difficult, expensive, and unlikely for an employer 
signatory to the agreement to insist that his emplovees 
handle “hot cargo” goods or equipment. It is comparable 
in its effect, to Section 2(¢c) of Article [IX which requires 
an employer to continue to do business with a struck em- 
ployer and to handle his “hot cargo,” but only by the use 
of strange and uneconomic means. An employer who is per- 
mitted by a “tribunal” to require his employees to handle 
“hot cargo,” should be able to do so in his accustomed man- 
ner. To saddle him with new obligations if he wishes to 
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comply with the law is to penalize him for his observance. 
Nor is this device more palatable or persuasive because it 
seems to be directed toward the protection of employees. 
Certainly, in those situations when the “hot cargo” which 
the employer is obligated to handle is under the ban of these 
Respondents or of other affiliates of the Teamsters Union, 
it is they who are creating the unsafe conditions which the 
employees must endure, and it is they, not the employers, 
who can best assure the safety of the employees. 


Section 4 is, in our opinion, designed to compel adherence 
by employers signatory to the agreement, to Section 1 and 
2 of Article IX without regard to their illegality, through 
economic coercion. In view of our holding that Sections 1 
and 2 of Article [IX exceed the limits of legality imposed by 
Section 8(e) of the Act, we regard Section 4 as an imple- 
mentation of the Union’s illegal object and, therefore, is 
itself illegal. 


ORDER 


Upon the entire record in this case and pursuant to Sec- 
tion 10(c) of the National Labor Relations Act, as amended, 
the National Labor Relations Board hereby orders that the 
Respondents, Truckdrivers and Helpers Local Union No. 
728, International Brotherhood of Teamsters, and Southern 
Conference of Teamsters, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, its officers, agents, representatives, 
successors, and assigns, shall: 


1. Cease and desist from: 


(a) Maintaining, giving effect to, or enforcing Article 
IX, Sections 1 and 2 of the Over-the-Road Agreement, Ar- 
ticle X, Sections 1 and 2 of the Local Freight Agreement, 
Article IX, Section 4 of the Over-the-Road Memorandum of 
Agreement, and Article X, Section 4 of the Local Freight 
Memorandum of Agreement, to the extent found unlawful 
herein. 
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(b) Entering into, actively maintaining, giving effect 
to, or enforcing any other contract or agreement, express 
or implied, whereby any employer within the territorial 
jurisdiction of the Southern Conference of Teamsters, 
ceases or refrains, or agrees to cease or refrain from han- 
dling, using, selling, transporting, or otherwise dealing in 
any of the products of any other employer, or from doing 
business with any other person. 


2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 


(a) Post at its business offices and meeting halls, copies 
of the notice attached hereto marked “Appendix.” ? Copies 
of said notice, to be furnished by the Regional Director for 
the Tenth Region, shall, after being duly signed by official 
representatives of the Respondents, be posted by the Re- 
spondents immediately upon receipt thereof, and be main- 
tained by them for 60 consecutive days thereafter, in con- 
spicuous places, including all places where notices to its 
members are customarily posted. Reasonable steps shall be 
taken by Respondents to insure that said notices are not 
altered, defaced, or covered by any other material. 


(b) Furnish to the Regional Director for the Tenth 
Region signed copies of the aforementioned notice for post- 
ing by employers who are party to either the Over-the-Road 
or the Local Freight Agreements, if the employers agree, 
in places where notices to employees are customarily posted. 
Copies of said notice, to be furnished by the Regional Di- 
rector shall, after being signed by Respondents, as indi- 
cated, be forthwith returned to the Regional Director for 
disposition by him. 


(c) Notify the Regional Director for the Tenth Region, 


*In the event that this Order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words “Pursuant to 
a Decision and Order” the words “Pursuant to a Decree of the United 
States Court of Appeals, Enforcing an Order.” 
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in writing, within 10 days from the date of this Order, what 
steps have been taken to comply herewith. 


Dated, Washington, D. C. 


Frank W. McCulloch, Chairman 


Philip Ray Rodgers, Member 


Boyd Leedom, Member 
John H. Fanning, Member 


Gerald A. Brown, Member 
NATIONAL LABOR RELATIONS BOARD 


(SEAL) 
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APPENDIX 
NOTICE 
To Att Our Members anv To ALL Emproyees oF EMPLOYERS 
Wuo Are Parties To ErrHer THE SOUTHERN CONFERENCE 
Loca FREIGHT OR THE SOUTHERN CONFERENCE OVER-THE- 
Roap AGREEMENTS 


PURSUANT TO 


A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby give notice that: 


WE WILL NOT maintain, give effect to, or enforce 
Article IX, Sections 1 and 2 of the Over-the-Road 
Agreement, Article X, Sections 1 and 2 of the Local 
Freight Agreement, Article LX, Section 4 of the Over- 
the-Road Memorandum of Agreement, or Article X, 
Section 4 of the Local Freight Memorandum of Agree- 
ment, to the extent found unlawful in our Decision and 
Order. 


WE WILL NOT enter into, actively maintain, give ef- 
fect to, or enforce any other contract or agreement, 
expressed or implied, whereby any employer within the 
territorial jurisdiction of the Southern Conference of 
Teamsters ceases or refrains or agrees to cease or re- 
frain from handling, using, selling, transporting, or 
otherwise dealing in any of the products of any other 
employer, or from doing business with any other per- 
son. 

TRUCKDRIVERS AND Hetpers Locat Usion No. 

728, INTERNATIONAL BroTHERHOOD OF TEAMSTERS 

(Labor Organization) 
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SotTHERN CoNFERENCE oF TEAMSTERS, affiliated 
with THe InrernaTIonAL BRroTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND 
HELPERS OF AMERICA 

(Labor Organization) 


Dated 


This notice must remain posted for 60 consecutive days 
from the date of posting and must not be altered, defaced, 
or covered by any other material. 


Employees may communicate directly with the Board’s 
Regional Office, 528 Peach Tree-Seventh Building, 50.Sev- 
enth Street, N.E., Atlanta 23, Georgia, Tel. No. TRinity 
6-3311, Ex. 5357, if they have any question concerning this 
notice or compliance with its provisions. 
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In THE 
Unitep Srates Court or APPEALS 
For tHe District or Cotumsia Circuir 


Truck Drivers anp Heupers Locau 
Union No. 728, InTERNaTIoNAL Brotu- 
ERHOOD OF TEAMSTERS, AND SOUTHERN 
ConFERENCE OF TEAMSTERS, AFFILIATED 
with THE INTERNATIONAL BroTHER- 
HOOD OF TEAMSTERS, CHAUFFEURS, 
WaREHOUSEMEN AND HeELpers or $ Case No. 10-CE-1 
AMERICA, 

Petitioners, 

v. 


Nationa Lasor Revations Boarp, 


Respondent. 


PETITION TO REVIEW AND SET ASIDE AN 
ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 


This is a Petition to Review and Set Aside an Order of 
the National Labor Relations Board (hereinafter called the 
“Board”). On February 26, 1963 the Board entered a final 
order by which petitioners are aggrieved and their interests 
adversely affected in a proceeding appearing and desig- 
nated on the records of the Board as Truck Drivers & Help- 
ers Local Union No. 728, International Brotherhood of 
Teamsters, and Southern Conference of Teamsters, affili- 
ated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America, and 
Brown Transport Corp., et al., Case No. 10-CE-1. A copy 
of the Board’s Decision and Order in such matter is at- 
tached hereto and made a part hereof as Exhibit ‘‘A’’. 
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In support of this Petition your petitioners respectfully 
show to this Court: 

1. Petitioner Local 728, functioning in the Atlanta, 
Georgia, area, and affiliated with the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen & Helpers 
of America, is a local labor organization and a voluntary, 
unincorporated association, chartered to organize and rep- 
resent employees in collective bargaining. 

2. Petitioner Southern Conference of Teamsters is a 
subdivision of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America and con- 
sists of an unlimited number of Local Unions and Joint 
Councils, chartered by the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen & Helpers of 
America, located in the nine southern states (Alabama, 
Arkansas, Florida, Georgia, Louisiana, Mississippi, Okla- 
homa, Tennessee and Texas) and/or any other adjoining 
states approved by the Southern Conference and/or the 


International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America. 


3. The final Decision and Order of the Board herein- 


above referred to concluded that petitioners had committed 
certain unfair labor practices in violation of Section 8(e) 
of the Labor-Management Relations Act, as amended, and 
ordered the petitioners to cease and desist from said action, 
and ordered petitioners to take certain affirmative action. 


+. This Court, in the foregoing circumstances, has juris- 
diction of this action and the parties hereto under the pro- 
visions of Section 10(f) of the Labor-Management Rela- 
tions Act of 1947, as amended, 61 Stat. 136, 29 U.S.C. See. 
151, et seq., hereinafter called “the Act.” 


NATURE OF THE PROCEEDINGS AS TO WHICH 
REVIEW IS SOUGHT 


5. The nature of the proceedings as to which review is 
sought is as follows: 
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(a) On February 9, 1961, Brown Transport Corp. filed 
a charge alleging the commission of certain unfair labor 
practices under Section 8(e) of the Act by Truck Drivers 
& Helpers Local Union No. 728, International Brotherhood 
of Teamsters, and the Southern Conference of Teamsters, 
affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America, peti- 
tioners herein. On February 24, 1961, Brown Transport 
Corp. filed an amended charge against the above-named 
labor organizations and included therein some 35 parties 
to the contract mentioned below and “other motor freight 
common carriers” alleging that said labor organizations 
entered into and maintained in effect with the named car- 
riers, contracts and agreements under which such employer 
common carriers “ceased, refrained, and have continued to 
refuse and refrain,” from handling, transporting, and deal- 
ing in the freight and products of Brown Transport Corp. 
in violation of Section 8(e) of the Act. 


On March 14, 1961, the General Counsel of the National 
Labor Relations Board, through the Regional Director for 
the Tenth Region, on behalf of the Board, issued a com- 
plaint and notice of hearing. 


(b) The complaint was heard before Arthur E. Reyman, 
Trial Examiner, at Atlanta, Georgia, and on August 31, 
1961, he issued his Intermediate Report, finding, inter alia, 
that by engaging in and by inducing and encouraging many 
employees of companies engaged in the carrying of freight 
in the Atlanta, Georgia, area, who were members of the 
petitioners, to engage in a refusal in the course of their 
employment to handle freight brought to docks of their 
respective employers from or by Brown Transport Corp., 
at Brown’s Atlanta, Georgia, terminal and the consequent 
interruption of the flow of interstate commerce through the 
35 parties to the contract with the Teamsters Unions named 
in the complaint, the petitioners, Local 728 and the South- 
ern Conference, have engaged in and are now engaging in 
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unfair labor practices within the meaning of Section 8(e) 
of the Act. He recommended that petitioners cease and 
desist therefrom and take certain affirmative action, as set 
forth in the copy of the Intermediate Report attached 
hereto. 


Subsequently, petitioners filed exceptions to the Inter- 
mediate Report and a supporting brief. On February 26, 
1963 the Board issued its Decision and Order, finding that 
petitioners have engaged in conduct violative of Section 
8(e) of the Act. 


By way of remedy the Board directed that the petitioners 
cease and desist from further violations of Section 8(e) of 
the Act and to take certain affirmative action. 


GROUND ON WHICH RELIEF IS SOUGHT 


6. Petitioners contend that the Board erred in its finding 
to the extent that it held that the entering into “Protection 


of Rights” clauses in the collective bargaining agreements 
or their implementation is violative of Section 8(e) of the 
Act; and furthermore, petitioners contend that Section 
8(e) on its face and as applied to the petitioners denies due 
process of law since it establishes irrational classifications 
and therefore abridges petitioners’ constitutional rights un- 
der the Fifth Amendment to the United States Constitution. 


THE RELIEF PRAYED 
In view of the foregoing, petitioners pray: 


(1) That a certified copy hereof be forthwith served ac- 
cording to law upon the respondent, National Labor Rela- 
tions Board, and that the respondent, National Labor Rela- 
tions Board, be required in conformity with the law to 
certify to the Court a transcript of the record of procedures 
wherein said order was entered, including the pleadings, 
record, and the findings, conclusions, opinion and Order of 
the National Labor Relations Board. 
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(2) That said proceedings, findings, conclusions and Or- 
der, insofar as they involve the validity of petitioners’ 
“Protection of Rights” agreements be reviewed by this 
Court and the said Order, insofar as it holds such agree- 
ments to be violative of Section 8(e) of the Act, be set aside, 
vacated, and annulled. 


(3) That this Court exercise its jurisdiction and grant 
such other and further relief in the premises as the rights 
and equities of the cause may require and to the Court may 
seeem just and proper. 


Respectfully submitted, 
David Previant 


511 Warner Theatre Building 
Milwaukee 3, Wisconsin 


L. N. D. Wells, Jr. 
1601 National Bankers Life Bldg. 
Dallas 1, Texas 


Edwin Pearce 
Bank of Georgia Building 
Atlanta 3, Georgia 


Herbert S. Thatcher 
1009 Tower Building 
Washington 5, D. C. 


Attorneys for Petitioners 


CERTIFICATE OF SERVICE OMITTED 
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Usitep States Court oF APPEALS 
For tue District ofr Cotumsia Circuit 


Truck Drivers & Hetpers Locat Un- 
ion No. 728, INTERNATIONAL BroTHER- 
HOOD oF TEAMSTERS, AND SOUTHERN 
CoNFERENCE OF TEAMSTERS, AFFILIATED 
With THE INTERNATIONAL BROTHER- 
HOOD oF ‘TEAMSTERS, CHAUFFEURS, 
WarEHOUSEMEN AND Hexpers oF ¢ NO. 17663 
AMERICA, 

Petitioners, 

Vv. 

Nationa Lazor Retations Boarp, 


Respondent. 


ANSWER OF THE NATIONAL LABOR 
RELATIONS BOARD TO PETITION 
TO REVIEW AND SET ASIDE ITS ORDER, 
AND CROSS-APPLICATION FOR 
ENFORCEMENT THEREOF 


To the Honorable, the Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 


The National Labor Relations Board, pursuant to the 
National Labor Relations Act, as amended (61 Stat. 136, 
73 Stat. 519, 29 U.S.C. Sec. 151, ef seg.), herein called the 
Act, files this answer to the petition to review and set aside 
its order issued against petitioners on February 26, 1963, 
and its application for enforcement of that order. 


1. The Board admits the allegations of paragraphs 1, 2, 
3, and 4 of said petition, setting forth the grounds upon 
which jurisdiction and venue are based. 


2. In answer to paragraph 5 of said petition, the Board 
prays that reference be made to the certified transcript of 
the record to be filed herein for a full and exact statement 
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of the pleadings, testimony and evidence, fiindings of fact 
and conclusions of law, order of the Board, and all other 
proceedings in this matter. 


3. The Board denies each contention and allegation of 
paragraph 6 of said petition, setting forth the grounds upon 
which petitioners seek relief. 


4, Further answering, the Board avers that the proceed- 
ings had before it, the findings of fact, conclusions of law, 
and order of the Board were in all respects valid and proper 
under the Act. 


5. Further answering, the Board, pursuant to Section 
10(e) and (f) of the Act, and Rule 38(e) of the Rules of this 
Court, respectfully requests this Court to enforce its order 
issued against petitioners on February 26, 1963, in proceed- 
ings designated on the record of the Board as Case No. 
10-CE-1, entitled Truck Drivers & Helpers Local Union No. 

28, International Brotherhood of Teamsters, and Southern 
Conference of Teamsters, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen & 
Helpers of America. 


In support of this cross-application for enforcement of 
its order, the Board respectfully shows: 


(A) This Court has jurisdiction of this cross-application 
by order of Section 10(e) and (f) of the Act. 


(B) Pursuant to Section 10(e) of the Act, the Board will 
certify and file with this Court a transcript of the record 
of the proceedings upon which the Board’s order was en- 
tered, which transcript includes the pleadings, testimony 
and evidence, findings of fact, conclusions of law, and order 
of the Board to be enforced. 


WHEREFORE, the Board prays this Honorable Court 
that it cause notice of the filing of this answer and cross- 
application for enforcement, and of the transcript, to be 
served upon petitioners; and that this Court take jurisdic- 
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tion of the proceedings and of the questions determined 
therein; and make and enter a decree enforcing in whole the 
order of the Board. 


/s/ Marcett Matrer-Prevost 


Marcel Mallet-Prevost 
Assistant General Counsel 
NATIONAL LABOR RELATIONS BOARD 


Dated at Washington, D. C. 
this day of 
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Unitep States Court oF APPEALS 
For tHe District or Cotumsia Circuit 


September Term, 1962 
Truck Drivers & Hetpers Locat Un- 
1on No. 728 InrernationaL BrorHer- 
HOOD OF TEAMSTERS, ET. AL., 


Petitioners, ¢ No. 17,663 


v. 
NationaL Lazor Retations Boarp, 


Respondent. 
Before: Danaher, Bastian and Burger, Circuit Judges, 
in Chambers. 
ORDER 


On consideration of the motion of Watson-Wilson Trans- 
portation System, Inc., et al. for leave to intervene, and of 
respondent’s answer thereto, it is 


OrvereEp by the court that the motion be granted and that 
Watson-Wilson Transportation System, Inc., et al., are 
hereby allowed to intervene and to file a single consolidated 
brief in this case. 


Per Curiam. 
Dated: April 30, 1963 
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Unitep States Court or APPEALS 
For THE District or CoLumsia Circuit 


Truck Drrvers & Hetpers Locat Un- 
10n No, 728, IntERNaTIONAL BroTHeEr- 
HOOD OF TEAMSTERS, AND SOUTHERN 
CoNFERENCE OF TEAMSTERS, AFFILIATED 
WITH THE INTERNATIONAL BroTHER- 
HOOD OF TEAMSTERS, CHAUFFEURS, 
WarEHOUSEMEN & HELPERS oF TEAM- 
sTERS, CHAUFFEURS, WAREHOUSEMEN 
& Hevrers or Teamsters, CHAvrF- 
FEURS, WAREHOUSEMEN & HELPERS OF 
AMERICA, 


No. 17663 


Petitioners, 
Vv. 


National Lasor Rexations Boarp, 


Respondent. 


CERTIFIED LIST OF THE 
NATIONAL LABOR RELATIONS BOARD 


The National Labor Relations Board, by its Executive 
Secretary, duly authorized by Section 102.116, Rules and 
Regulations of the National Labor Relations Board—Series 
8, hereby certifies that the list set forth in the Index at- 
tached hereto, consisting of three volumes, constitutes a 
full and accurate transcript of the entire record of a pro- 
ceeding had before said Board and known upon its records 
as Case No. 10-CE-1. 


Ix Testimony Wuerkor, the Executive Secretary of the 
National Labor Relations Board being thereunto duly 
authorized as aforesaid, has hereunto set his hand and 
affixed the seal of the National Labor Relations Board in 
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the city of Washington, District of Columbia, this eighth 
day of April, 1963. 


/s/ Ocpen W. Freips 


Ogden W. Fields 
Executive Secretary 
NATIONAL LABOR RELATIONS BOARD 
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INDEX TO CERTIFIED LIST 
VOLUME I—Exhibits introduced in evidence 


GENERAL COUNSEL’S EXHIBIT NOS. 
1-A thru 1-LL 
2 thru 9 


RESPONDENTS’ EXHIBIT NOS. 
1 thru 8 


CHARGING PARTY’S EXHIBIT NOS. 
land 2 


VOLUME II CERTIFIED RECORD 


Stenographic transcript of testimony taken 
before Trial Examiner Arthur E. Reyman on 
May 2, 3, 4, 5 and 8, 1961 


VOLUME III—Pleadings 


1. Copy of Trial Examiner Reyman’s Interme- 
diate Report and Recommended Order dated 
August 25, 1961 


. Petitioners’ exceptions to the Intermediate 
Report and Recommended Order received 
October 2, 1961 


3. General Counsel’s exceptions to the Inter- 
mediate Report and Recommended Order re- 
ceived October 2, 1961 


. Charging Party’s exceptions to the Interme- 
diate Report and Recommended Order re. 
ceived October 2, 1961 


. Akers Motor Lines, Atlanta Motor Lines, 
Central Truck Lines, Dance Freight Lines, 
Gordons Transports, Inc, Johnson Motor 
Lines, Miller Motor Express, Murdock 


* Petitioners herein. 
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VOLUME III—Pleadings—(Continued) 


Freight Line, Ryder Truck Lines, Inc., Ryder 
Truck Lines, Ine. of Tennessee and Wilson 
Truck Company’s exceptions to the Inter- 
mediate Report and Recommended Order re- 
ceived October 2, 1961 


}. Order amending notice of hearing setting oral 
argument for December 20, 1961, issued by 
the National Labor Relations Board on De- 
cember 14, 1961 


: Oral argument appearance sheet dated De- 
cember 20, 1961 

. United Packinghouse, Food and Allied Work- 
ers AFL-CIO motion for leave to file brief 
amicus dated December 20, 1961 1-7 


. Telegrams from I.A.M., AFL-CIO, Tobacco 


Workers, Aluminum Workers, Boiler Makers, 
Painters and Decorators, American Federa- 
tion of State, American Federation of Tech- 
nical Engineers requesting permission to file 
amicus 


. Board’s telegram dated December 20, 1961 
granting parties above permission to file ami- 
cus brief 


. Decision and Order issued by the National 
Labor Relations Board on February 26, 1963 
. Order correcting Decision and Order issued 


by the National Labor Relations Board on 
March 5, 1963 
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In THE ~ 


United States Court of Appeals 


For THE Dysrxict oF CoLu Ba Circuit 


United aes Ge suite « hopeals 


| for the aN 


No. 17, cooflfD AUG 4% ma 


— Marfa. 
‘CLERK ee 
TRUCK DRIVERS UNION LOCAL N O. 413, INTER- 
NATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELP- 
ERS OF AMERICA, AND CEN TRAL STATES 
DRIVERS COUNCIL, IN TERNATION AL BROTH- 
ERHOOD OF TE AMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AN D HELPERS OF 
AMERICA. 
Petitioners 


v. 


NATIONAL LABOR REL ATION S BOARD 
! Respondent. 
| 
ee 
On Petition to Review and Set Aside oa on Cross-Application 


for Enforcement of an Order of the 
National Labor Relations Board 


INDEX 
The following numbered pages are not included in this Joint 
Appendix: 50-61, 72-83, 86-95, 100-101, 104, 106-116, 
126-168, 175-213. 


General Counsel’s Exhibits: 


102 
Official Report of Proceedings 214 
Intermediate Report 236 


Exceptions to Intermediate Report.................. 278 


Board’s Decision and Order 
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EXHIBIT 1(a) 


Form NLRB-509 Form Approved 
(11-59) Budget Bureau No. 64-R009.2 


Unitep States oF AMERICA 
NarionaL Lasor Retations Boarp 


Charge Alleging Unfair Labor Practice Under Section 8(e) 
of the Act 


Instructions: File an original and 3 copies of this charge, 
and an additional copy for each organization, each local 
and each individual named in item 1 with the NLRB re- 
gional director for the region in which the alleged unfair 
labor practice oceurred or is occurring. 


Case No.: 9-CE-5-1. 

Date Filed: April 26, 1961 

1. Charge filed against: Employer(s) and labor organi- 
zation(s): Employer: Labor organization: X 


Name of labor organization (Give full name, including 
local name and number): Truck Drivers Union Local No. 
413, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America. 


Address (Street and number, city, zone, and state) : 233 
South High Street, Columbus 15, Ohio. 


Name of employer: Commercial Motor Freight of In- 
diana. 


Location of plant involved (Street, city, and state) : 1601 
McKinley Ave., Columbus, Ohio. 


Type of establishment (Factory, mine, wholesaler, etc.) : 
Truck terminal. 


Identify principal product or services: Motor carrier. 


No. of workers employed: 


Z 


The above-named labor organization(s) or its agents, 
and/or employer(s) has (have) engaged in and is (are) 
engaging in unfair labor practices within the meaning of 
Section 8(e) of the National Labor Relations Act, and these 
unfair labor practices are unfair practices affecting com- 
merce within the meaning of the Act. 


2. Basis of the charge (Be specific as to facts, names, 
plants involved, dates, places, etc.) : On an unknown date 
subsequent to March 15, 1961, the above-named labor or- 
ganization and employe entered into a contract or agree- 
ment, express or implied, whereby such employer ceased 
and refrained or agreed to cease and refrain from han- 
dling, using, transporting and otherwise dealing with any of 
the products of The Patton Warehouse, Inc., and to cease 
doing business with The Patton Warehouse, Ine. 


3. Full name of party filing charge (if labor organiza- 
tion, give full name, including local name and number) : The 
Patton Warehouse, Inc. 


4. Address (Street and number, city, zone, and State): 
2370 Harrison Road, Columbus 16, Ohio. 


Telephone No.: BR 4-1137. 
5. Full name of national or international labor organi- 


zation of which it is an affiliate or constituent unit (To be 
filled in when charge is filed by a labor organization). 


6. Address of national or international, if any (Street 
and number, city, zone, and State). 


Telephone No. 


7. DECLARATION 


I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge and 
belief. 


3 


By Edward C. Kaminski 
(Signature of representative or person filing charge) 


Attorney 
(Title, if any) 


April 25, 1961 
(Date) 


Wilfully false statements on this charge can be punished by 
fine and imprisonment (U. S. Code, Title 18, Section 1001) 


GPO 883294 
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EXHIBIT 1(b) 


Form NLRB-509 Form Approved 
(11-59) Budget Bureau No. 64-R009.2 


Unirep States or AMERICA 
Nationa Lasor Rexations Boarp 


Charge Alleging Unfair Labor Practice Under Section 8(e) 
of the Act 


Instructions: File an original and 3 copies of this charge, 
and an additional copy for each organization, each local 
and each individual named in item 1 with the NLRB re- 
gional director for the region in which the alleged unfair 
labor practice occurred or is occurring. 


Case No.: 9-CE-5-2. 
Date filed: April 26, 1961. 


1. Charge filed against: Employer(s) and labor organi- 
zation(s): Employer: Labor organization: X 


Name of labor organization (Give full name, including 
local name and number): Truck Drivers Union Local No. 
413, International Brotherhood of Teamsters, Chauffers, 
Warehousemen and Helpers of America. 


Address (Street and number, city, zone, and State) : 233 
South High Street, Columbus 15, Ohio. 


Name of employer: Braddock Motor Freight, Inc. 


Location of plant involved (Street, city, and State): 
State Route +53, Washington Court House, Obio. 


Type of establishment (Factory, mine, wholesaler, etc.) : 
Truck terminal. 


Identify principal product or service: Motor carrier. 


No. of workers employed. 


3 
The above-named labor organization(s) or its agents, 
and/or employer(s) has (have) engaged in and is (are) 
engaging in unfair labor practices within the meaning of 
Section 8(e) of the National Labor Relations Act, and these 
unfair labor practices are unfair practices affecting com- 
merce within the meaning of the Act. 


2. Basis of the charge (Be specific as to facts, names, 
plants involved, dates, places, etc.) : On an unknown date 
subsequent to March 15, 1961, the above-named labor or- 
ganization and employer entered into a contract or agrec- 
ment, express or implied, whereby such employer ceased 
and refrained or agreed to cease and refrain from handling, 
using, transporting and otherwise dealing with any of the 
products of The Patton Warehouse, Inc. and to cease doing 
business with The Patton Warehouse, Inc. 


3. Full name of party filing charge (If labor organiza- 
tion, give full name, including local name and number) : The 
Patton Warehouse, Inc. 


4, Address (Street and number, city, zone, and State): 
2370 Harrison Road, Columbus 16, Ohio. 


Telephone No.: BR 4-1137. 


5, Full name of national or international labor organiza- 
tion of which it is an affiliate or constituent unit (To be 
filled in when charge is filed by a labor organization). 


6. Address of national or international, if any (Street 
and number, city, zone, and State). 


Telephone No. 


7. DECLARATION 


I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge and 
belief. 


6 


By Edward C. Kaminski 
(Signature of representative or person filing charge) 


Attorney 
(Title, if any) 
April 25, 1961 
(Date) 


Wilfully false statements on this charge can be punished by 
fine and imprisonment (U.S. Code, Title 18, Section 1001) 


GPO 883284 
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EXHIBIT 1(d) 


Form NLRB-509 Form Approved 
(11-59) Budget Bureau No. 64-R009.2 


Unirep States OF AMERICA 
NartionaL Lasor Reuations Boarp 


Amended Charge Alleging Unfair Labor Practice Under 
Section 8(e) of the Act 


Instructions: File an original and 3 copies of this charge, 
and an additional copy for each organization, each local 
and each individual named in item 1 with the NLRB re- 
gional director for the region in which the alleged unfair 
labor practice occurred or is occurring. 


Case No.: 9-CE-5-1. 
Date filed: June 1, 1961. 


1. Charge filed against: Employer(s) and labor organi- 
zation(s) : Employer: Labor organization: X 


Name of labor organization (Give full name, including 
local name and number): (1) Truck Drivers Union Local 
No. 413, and (2) Central States Drivers Council, both affil- 
iated with International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America. 


Address (Street and number, city, zone, and State): (1) 
233 South High Street, Columbus 15, Ohio. (2) 29 East 
Madison Street, Room 400, Chicago 2, Illinois. 


Name of employer: Commercial Motor Freight, Inc., of 
Indiana and various other employers. 


Location of plant involved (Street, city, and State) : 1601 
McKinley Ave., Columbus, Ohio. 


Type of establishment (Factory, mine, wholesale, ete.) : 
Truck terminals. 
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Identify principal product or service: Motor carriers. 
No. of workers employed: 


The above-named labor organization(s) or its agents, 
and/or employer(s) has (have) engaged in and is (are) 
engaging in unfair labor practices within the meaning of 
Section $(e) of the National Labor Relations Act, and these 
unfair labor practices are unfair practices affecting com- 
merce within the meaning of the Act. 


2. Basis of the charge (Be specific as to facts, names, 
plants involved, dates, places, ete.) : On or about March 22, 
1961, Truck Drivers Union Local No. 413, International 
Brotherhood of Teamsters, Chauffers, Warehousemen and 
Helpers of America, and Commercial Motor Freight, Inc., 
of Indiana, and on unknown dates subsequent to February 
1, 1961, said labor organization and/or the Central States 
Drivers Council, International Brotherhood of Teamsters, 
Chauffers, Warehousemen and Helpers of America, and 
various Employers, all common carriers of property by 
motor freight, respectively entered into contracts or agree- 
ments, express or implied, whereby Commercial Motor 
Freight, Inc., of Indiana and such various Employers 
ceased and refrained or agreed to cease and refrain from 
handling, using, transporting or otherwise dealing with any 
of the goods, products or merchandise of The Patton Ware- 
house, Inc., or of any other Employer, and to cease doing 
business with The Patton Warehouse, Inc., or with any 
other Employer. 


3. Full name of party filing charge (if labor organization, 
give full name, including local name and number): The 
Patton Warehouse, Inc. 


4. Address (Street and number, city, zone, and State): 
2370 Harrison Road, Columbus 16, Ohio. 


Telephone No. 
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5. Full name of national or international labor organiza- 
tion of which it is an affiliate or constituent unit (To be 
filled in when charge is filed by a labor organization) : 


6. Address of national or international, if any (Street 
and number, city, zone, and State) : 


Telephone No.: 


7. DECLARATION 
I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge and 
belief. 
By Edward C. Kaminski 
(Signature of representative or person filing charge) 


Edward C. Kaminski 
Attorney 
(Title, if any) 
May 31, 1961 
(Date) 


Wilfully false statements on this charge can be punished by 
fine and imprisonment (U. S. Code, Title 18, Section 1001) 


GPO 883294 
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EXHIBIT 1(e) 


Form NLRB-509 Form Approved 
(11-59) Budget Bureau No. 64-R009.2 


Usitep States or AMERICA 
NationaL Lasor Reuations Boarp 


Amended Charge Alleging Unfair Labor Practice Under 
Section 8(e) of the Act 


Instructions: File an original and 3 copies of this charge, 
and an additional copy for each organization, each local and 
each individual named in item 1 with the NLRB regional 
director for the region in which the alleged unfair labor 
practice occurred or is occurring. 


Case No.: 9-CE-5-2. 
Date filed: June 1, 1961. 


1. Charge filed against: Employer(s) and labor organi- 
zation(s): Employer: Labor organization X 


Name of labor organization (Give full name, including 
local name and number): (1) Truck Drivers Union Local 
No. 413, and (2) Central States Drivers Council, both afifili- 
ated with International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America. 


Address (Street and number, city, zone, and State): (1) 
233 South High Street, Columbus 15, Ohio. (2) 29 East 
Madison Street, Room 400, Chicago 2, Illinois. 


Name of employer: Braddock Motor Freight, Inc., and 
various other employers. 


Location of plant involved (Street, city, and state) : State 
Route +35, Washington Court House, Ohio. 


Type of establishment (Factory, mine, wholesaler, etc.) : 
Truck terminals. 
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Identify principal product or service: Motor carriers. 
No. of workers employed. 


The above-named labor organization(s) or its agents, 
and/or employer(s) has (have) engaged in and is (are) 
engaging in unfair labor practices within the meaning of 
Section 8(e) of the National Labor Relations Act, and these 
unfair labor practices are unfair practices affecting com- 
merce within the meaning of the Act. 


2. Basis of the charge (Be specific as to facts, names, 
plants involved, dates, places, etc.): On unknown dates 
subsequent to February 1, 1961, the above-named labor 
organizations and Employers respectively entered into 
contracts or agreements, express or implied, whereby the 
Employers ceased and refrained or agreed to cease and 
refrain from handling, using, transporting or otherwise 
dealing with any of the goods, products or merchandise of 
The Patton Warehouse, Inc., or of any other Employer, 
and to cease doing business with The Patton Warehouse, 
Inc,, or with any other Employer. 


3. Full name of party filing charge (if labor organization, 
give full name, including local name and number): The 
Patton Warehouse, Inc. 


4. Address (Street and number, city, zone, and State): 
2370 Harrison Road, Columbus 16, Ohio. 


Telephone No.: BR 4-1137. 


5. Full name of national or international labor organiza- 
tion of which it is an affiliate or constituent unit (To be 
filled in when charge is filed by a labor organization) : 


6. Address of national or international, if any (Street 
and number, city, zone, and State) : 


Telephone No. : 
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7. DECLARATION 


I declare that I have read the above charge and that the 


statements therein are true to the best of my knowledge 
and belief. 


By Edward C. Kaminski 
(Signature of representative or person filing charge) 


Attorney 
(Title, if any) 
May 31, 1961 
(Date) 


Wilfully false statements on this charge can be punished by 
fine and imprisonment (U.S. Code, Title 18, Sectior 1001) 


GPO 883294 
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EXHIBIT 1(h) 


Form NLRB-508 Form Approved 
(7-52) Budget Bureau No. 64-R003.5 


Unirep States or AMERICA 
NationaL Lasor Rexations Boarp 


Charge Against Labor Organization or Its Agents 


Where a charge is filed by a labor organization, or an 
individual or group acting on its behalf, a complaint based 
upon such charge will not be issued unless the charging 
party and any national or international labor organization 
of which it is an affiliate or constituent unit have complied 
with Section 9 (f), (g), and (h) of the National Labor 
Relations Act. 


Do not write in this space. 
Case No. : 9-CC-286. 

Date filed: April 17, 1961. 
Compliance status checked by: 


Instructions: File an original and 3 copies of this charge, 
and an additional copy for each organization, each local and 
each individual named in item 1 with the NLRB regional 
director for the region in which the alleged unfair labor 
practice occurred or is occurring. 


1. Labor Organization or Its Agents Against Which 
Charge Is Brought 


Name: Local 413, International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America. 


Address: 233 South High Street, Columbus 15, Ohio. 


The above-named organization(s) or its agents has 
(have) engaged in and is (are) engaging in unfair labor 
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practices within the meaning of Section 8(b) Subsection (s) 
S(b) (4) (i) and (ii) (B) of the National Labor Relations 
(List subsections) 

Act, and these unfair labor practices are unfair labor 
practices affecting commerce within the meaning of the Act. 


2. Basis of the charge (Be specific as to facts, names, 
addresses, plants involved, dates, places, etc.): Since on 
or about March 13, 1961, the above-named labor organiza- 
tion has and is continuing to induce and encourage individ- 
uals employed by Security Transportation Company, Brad- 
dock Motor Freight, Inc., Trans-American Motor Freight, 
Inc., Warner Transportation Co., Schlairet Transfer Co., 
Commercial Motor Freight, Inc., Roadway Express, Ine., 
CCC Highways, Inc., Monarch Finer Foods, 8. M. Flick- 
inger, Inc., and Commercial Motor Freight of Indiana to 
engage in a refusal in the course of their employment to 
use, process, transport and otherwise handle and work on 
any goods, materials and commodities and to perform any 
services, and said labor organization has threatened, 
coerced and restrained said persons and employers where 
an object of said inducing, encouraging, threatening, coerc- 
ing and restraining is to force and require said persons 
and employers to cease using, handling, and transporting 
the products of The Patton Warehouse, Inc. and to cease 
doing business with The Patton Warehouse, Inc. and to 
force and to require The Patton Warehouse, Ine. to recog- 
nize and bargain with said labor organization as the repre- 
sentative of its employees where said labor organization 
has not been certified as the representative of such em- 
ployees. 

3. Name of employer: The Patton Warehouse, Ine. 


4, Location of plant involved (Street, city, and state): 
2370 Harrison Road, Columbus 16, Ohio. 


5. Type of establishment (Factory, mine, wholesaler, 
etc.) : Warehouse. 
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6. Identify principal product or service: Merchandise 
warehousing. 


od 


7. No. of workers employed: 1. 


8. Full name of party filing charge: The Patton Ware- 
house, Inc. 


9, Address of party filing charge (Street, city, and 
state) : 2370 Harrison Road, Columbus 16, Ohio. 


10. Tel. No. BR 4-1137. 
1l. Declaration 


I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge and 
belief. 


By Edward C. Kaminski 
(Signature of representative or person making charge) 
Attorney 
(Title or office, if any) 

April 15, 1961 

(Date) 

Wilfully false statements on this charge can be punished by 

fine and imprisonment (U. S. Code, Title 18, Section 1001) 
GPO 919 38 4 
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EXHIBIT 1(j) 


Form NLRB-508 Form Approved 
(7-52) Budget Bureau No. 64-R003.5 


Unirep States oF AMERICA 
NationaL Lasor Retations Boarp 


Amended Charge Against Labor Organization or Its Agents 


Where a charge is filed by a labor organization, or an 
individual or group acting on its behalf, a complaint based 
upon such charge will not be issued unless the charging 
party and any national or international labor organization 
of which it is an affiliate or constituent unit have complied 
with Section 9 (f), (g), and (h) of the National Labor 
Relations Act. 

Instructions: File an original and 3 copies of this charge, 
and an additional copy for each organization, each local 
and each individual named in item 1 with the NLRB 
regional director for the region in which the alleged unfair 
labor practice occurred or is occurring. 

Do not write in this space: 

Case No. : 9-CC-286. 

Date filed.: April 26, 1961. 

Compliance status checked by: 


1. Labor Organization or its Agents Against Which 
Charge is Brought 
Name: Truck Driver’s Union Local No. 413, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America. 
Address: 233 South High Street, Columbus 15, Ohio. 


The above-named organization(s) or its agents has 
(have) engaged in and is (are) engaging in unfair labor 
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practices within the meaning of Section 8(b) Subsection(s) 

8 (b) (4) (i) & (ii) (B) & (A) of the National Labor Rela- 
(List subsections) 

tions Act, and these unfair labor practices are unfair labor 

practices affecting commerce within the meaning of the Act. 


2. Basis of the charge (Be specific as to facts, names, 
addresses, plants involved, dates, places, ete.) : Since on or 
about March 13, 1961, the above-named labor organization 
has and is continuing to induce and encourage individuals 
employed by Interstate Motor Freight System, Security 
Transportation Company, Braddock Motor Freight, Inc., 
Trans-American Motor Freight, Inc., Warner Transporta- 
tion Co., Schlairet Transfer Co., Commercial Motor 
Freight, Inc., Roadway Express, Inc., CCC Highways, Inc., 
Monarch Finer Foods, S. M. Flickinger, Inc., and Com- 
mercial Motor Freight of Indiana to engage in a refusal in 
the course of their employment to use, process, transport 
and otherwise handle and work on any goods, materials and 
commodities and to perform any services, and said labor 
organization has threatened, coerced and restrained said 
persons and employers where an object of said inducing, 
encouraging, threatening, coercing and restraining is to 
force and require said persons and employers to cease 
using, handling, and transporting the products of The 
Patton Warehouse, Inc. and to cease doing business with 
The Patton Warehouse, Inc. and to force and to require 
The Patton Warehouse, Inc. to recognize and bargain with 
said labor organization as the representative of its em- 
ployees where said labor organization has not been certified 
as the representative of such employees, and to force and 
require said employers and persons to enter into an agree- 
ment which is prohibited by Section 8(e). 


3. Name of employer: The Patton Warehouse, Inc. 


4. Location of plant involved (Street, city and state): 
2370 Harrison Road, Columbus 16, Ohio. 
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5. Type of establishment (Factory, mine, wholesaler, 
ete.) : Warehouse. 


6. Identify principal product or service: Merchandise 
warehousing. 

7. No. of workers employed: 1. 

8. Full name of party filing charge: The Patton Ware- 
house, Inc. 

9, Address of party filing charge (Street, city, and state) : 
2370 Harrison Road, Columbus 16, Ohio. 


10. Tel. No.: BR 4-1137. 


11. Declaration 


I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge 
and belief. 


By Edward C. Kaminski 
(Signature of representative or person making charge) 
Attorney 
(Title or office, if any) 


April 24, 1961. 
(Date) 


Wilfully false statements on this charge can be punished by 
fine and imprisonment (U. S. Code, Title 18, Section 1001) 


GPO 919384 
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EXHIBIT 1(1) 


Unrrep States oF AMERICA 
BreroreE THE NaTioNaL Lasor Reuations Boarp 
Nintu Recion 


Case Nos. 9-CE-5-1-2 


In the Matter of 


Truck Drivers Union Locat No. 413, [yrernationaL Brora- 
ERHOOD OF TEAMSTERS, CHAUFFEURS, WaREHOUSEMEN 
anp HeLpers or AMERICA, AND CENTRAL STATES DRIVERS 
CounciL, INTERNATIONAL BRoTHERHOOD oF TEAMSTERS, 
CHAUFFEURS, WaREHOUSEMEN AND HELPERS OF AMEBICA 


and 
Tue Parton WarEnovuseE, Inc. 


and 


ArKANsas Best Freigut System, THE CLEVELAND, Cotum- 


BUS AND Cincinnati Trucxinc Co., C anp D Motor Der- 
yivery, Ixc., Dixm Onto Express, Harckui’s Motor 
Fretcat, Hvey Motor Express, Inc., W. L. Mean, Ivc., 
ConsouipaTep FrercHtways, Reryuarpt TRANSFER Co., 
Svuspursan Moror Freicat, Inc., THe Warre TRANSPOR- 
TATION Co., 

Parties to Central States Area 

Local Cartage Agreement 


and 


Avpua Lrygs, Inc., ARKANSAS Best FreicHt System, CLEVE- 
LAND, Cotumsus & Crncrnwatr Hicuway, Inc., C anp D 
Motor Detrvery Co., Moror Freicat Corp., HazcKy’s 
Motor Freicut, W. L. Mean, Inc., ConsoLmaTep 
Freicutways, Susurpan Moror Freicut, RermyHaRpt 
Transrer Co., THE Wuite TRaNSPoRTATION Co. 


Parties to Central States Area 
Over-The-Road Motor Freight 
Agreement, and Ohio Rider. 
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Case No. 9-CC-286 
In the Matter of 


Truck Drrver’s Union Locay No, 413, Invernationan 
BroTuERHoop or TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN AND HELPERS OF AMERICA 


and 
THe Patron WareHOovse, Inc. 


COMPLAINT ORDER CONSOLIDATING CASES AND 
NOTICE OF HEARING 


Unfair labor practice charges having been filed by The 
Patton Warehouse, Inc., herein called Patton Warehouse, 
against Truck Drivers Union Local No. 413, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, and Central States Drivers Council, 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, herein collectively called 
Respondents and severally Respondent Local and Respon- 
dent Council respectively, which Charges have been duly 
served on the Respondents as specifically alleged below, pur- 
suant to Section 10(b) of the National Labor Relations Act, 
as amended, 29 U.S.C., Section 151, ef seq., herein called the 
Act, and Section 102.15, Series 8, of the Rules and Regula- 
tions of the National Labor Relations Board, as amended, 
herein called the Board, the General Counsel of the Board, 
on behalf of the Board, by the undersigned Regional Direc- 
tor, issues this Complaint against the Respondents, Order 
Consolidating Cases, and Notice of Hearing thereon, and 
alleges that: 

1. (a) The Charge and the Amended Charge in Case No. 
9-CE-5-1 were served on Respondent Local by mailing true 
copies thereof to it via Registered United States mail on 
April 26, 1961 and June 1, 1961, respectively. 


(b) The Amended Charge in Case No. 9-CE-5-2 was 
served on the Respondent Council by mailing a true copy 
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thereof to it via Registered United States mail on June 1, 
1961. 


2. (a) The Charge and the Amended Charge in Case No. 
9-CE-5-2 were served on Respondent Local by mailing true 
copies thereof to it via Registered United States mail on 
April 26, 1961 and June 1, 1961, respectively. 


(b) The Amended Charge No. 9-CE-5-2 was served on the 
Respondent Council by mailing a true copy thereof to it via 
Registered United States mail on June 1, 1961. 


3. The Charge and the Amended Charge in Case No. 
9-CC-286 were served on Respondent Local by mailing true 
copies thereof to it via Registered United States mail on 
April 17, 1961 and April 26, 1961, respectively. 

4, (a) At all times material to the issues herein, Respon- 
dents are and have been labor organizations as defined in 
Section 2(5) of the Act. 


(b) Now and at all times material herein, Dale Mann, 


herein called Mann, is and has been President of Respondent 
Local; Ray Beard, herein called Beard, and Larry Geis- 
inger, herein called Geisinger, are and have been Business 
Representatives of Respondent Local; Frank P. Dodson, 
herein called Dodson, and Howard J. Stiles, herein called 
Stiles, are and have been Union Stewards for Respondent 
Local and each of them is and has been a representative 
and agent for Respondent Local. 


5. Patton Warehouse is an Ohio corporation, engaged at 
Columbus, Ohio, in the business of operating a public ware- 
house and annually receives in excess of $50,000.00 gross 
revenue for the storage of goods and merchandise shipped 
in interstate commerce. 


6. Patton Warehouse is now, and at all times material 
hereto has been, an ‘‘employer’’ as defined in Section 2(2) 
of the Act, engaged in ‘‘commerce’’ and in operations 
‘‘affecting commerce’? as defined in Sections 2(6) and (7) 
of the Act, respectively. 
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7. Commercial Motor Freight, Inc., of Indiana, Commer- 
cial Motor Freight, Inc., Transamerican Motor Freight, 
Inc., Cleveland, Columbus and Cincinnati Highway, Inc. and 
Werner Transportation Co. (herein respectively called 
Commercial of Indiana, Commercial, Transamerican, CCC 
and Werner) are employers engaged in the business of in- 
terstate transportation of freight by motor vehicle and 
during the past year, which is a representative period, each 
received in excess of $50,000.00 gross revenue from such 
interstate operations. 


8. Commercial of Indiana, Commercial, Transamerican, 
CCC and Werner, as well as other employers engaged in the 
business of transporting freight and employers engaged in 
other businesses, regularly deliver goods to and receive 
goods from Patton Warehouse. 


9. Commercial of Indiana, Commercial, Transamerican, 
CCC and Werner are now, and at all times material herein 
have been, an employer as defined in Section 2(2) of the Act, 


engaged in ‘‘commerce”’ or in operations ‘‘affecting com- 
merce’’ as defined in Sections 2(6) and (7) of the Act, 
respectively. 


10. On various dates since on or about March 1, 1961, 
Arkansas Best Freight System, The Cleveland, Columbus 
and Cincinnati Trucking Co., C and D Motor Delivery, Inc., 
Dixie Ohio Express, Haeckl’s Motor Freight, Huey Motor 
Express, Inc., W. L. Mead, Inc., Consolidated Freightways, 
Reinhardt Transfer Co., Suburban Motor Freight, Inc., The 
White Transportation Co., and other employes within the 
territorial juridiction of Respondent Local, engaged in the 
interstate transportation of freight, each of whose annual 
revenue therefrom exceeds $50,000.00, entered into a collec- 
tive bargaining contract or agreement with Respondents 
as the collective bargaining representatives of their em- 
ployees, entitled ‘‘Central States Area Local Cartage Agree- 
ment’’ (herein called Local Cartage Agreement) effective 
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as of February 1, 1961, for a period of three years, contain- 
ing, among others, the following provisions: 


ARTICLE 9—Protection of Rights 
Section 1, Picket Line 


It shall not be a violation of this Agreement and it shall 
not be cause for discharge or disciplinary action in the 
event an employee refuses to enter upon any property 
involved in a labor dispute or refuses to go through or 
work behind any picket line, including the picket line of 
Unions party to this Agreement and including picket 
lines at the Employer’s place or places of business. 


Section 2, Struck Goods 


Recognizing that many individual employees covered by 
this contract may have personal convictions against 
aiding the adversary of other workers, and recognizing 
the propriety of individual determination by an individ- 
ual workman as to whether he shall perform work, labor 
or service which he deems contrary to his best interests, 
the parties recognize and agree that: 


It shall not be a violation of this Agreement and it shall 
not be a cause for discharge or disciplinary action if 
any employee refuses to perform any service which, but 
for the existence of a controversy between a Labor 
Union and any other person (whether party to this 
Agreement or not), would be performed by the em- 
ployees of such person. 


Likewise, it shall not be a violation of this Agreement 
and it shall not be a cause for discharge or disciplinary 
action if any employee refuses to handle any goods or 
equipment transported, interchanged, handled or used 
by any carrier or other person, whether a party to this 
Agreement or not, at any of whose terminals or places 
of business there is a controversy between such carrier, 
or person, or its employees on the one hand and a Labor 
Union on the other hand; and such rights may be exer- 
cised where such goods or equipment are being trans- 
ported, handled or used by the originating, or inter- 
changing or succeeding Carriers or persons, whether 
parties to this Agreement or not. 


The Employer agrees that it will not cease or refrain 
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from handling, using, transporting, or otherwise deal- 
ing in any of the products of any other Employer or 
cease doing business with any other person, or fail in 
any obligation imposed by the Motor Carriers’ Act or 
other applicable law, asa result of individual employees 
exercising their rights under this Agreement or under 
law, but the Employ er shall, notwithstanding any other 
provisions of this Agreement, when necessary, handle, 
use, transport, or otherwise deal j in such products and 
continue doing such business by use of other employees 
(including management representatives), other Car- 
riers, or by any other method it deems appropriate or 
proper. 
Section 3, Grievances 

Within five (5) working days of filing grievance claim- 
ing violation of this Article 9, the parties to this Agree- 
ment shall proceed to the final step of the Grievance 
Procedure, (Article 8, Sec. 1 (¢) and (d) without taking 
any intermediate steps, any other provisions of this 
Agreement to the contrary notwithstanding. 


Arricte 29—Sub-contracting 


(a) The Employer agrees to refrain from using the 
services of any person who does not observe the wages, 
hours and conditions of employment established by 
labor unions having jurisdiction over the type of serv- 
ices performed. 


11. On various dates since about March 1, 1961, Alpha 
LinesInc., Arkansas Best Freight System, CCC, C and D 
Motor Delivery Co., Motor Freight Corp., Haeckl’s Motor 
Freight, W. L. Mead, Inc., Consolidated Freightways, Sub- 
urban Motor Freight, Reinhardt Transfer Co., The White 
Transportation Co. and other employers within the terri- 
torial jurisdiction of Respondent Local, engaged in the in- 
terstate transportation of freight, each of whose annual 
revenue therefrom exceeds $50,000.00 entered into a collec- 
tive bargaining contract or agreement wiht Respondents as 
the collective bargaining representative of their employees, 
entitled ‘‘Central States Area Over-The-Road Agreement’’ 
(herein called Over the Road Agreement), effective as of 
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February 1, 1961, for a period of three years, containing, 
among others, the following provisions: 


Articte 9, Protection of Rights 
Section 1. Picket Line 
It shall not be a violation of this Agreement and it shall 
not be cause for discharge or disciplinary action in the 
event an employee refuses to enter upon any property 
involved in a labor dispute or refuses to go through or 
work behind any picket line, including the picket line 
of Unions party to this Agreement and including picket 
lines at the Employer’s place or places of business. 
Section 2. Struck Goods 
Recognizing that many individual employees covered 
by this contract may have personal convictions against 
aiding the adversary of other workers, and recognizing 
the propriety of individual determination by an indi- 
vidual workman as to whether he shall perform work, 
labor or service which he deems contrary to his best 
interests, the parties recognize and agree that: 


It shall not be a violation of this Agreement and it shall 
not be a cause for discharge or disciplinary action if 
any employee refuses to perform any service which, but 
for the existence of a controversy between a labor union 
and any other person (whether party to this Agreement 
or not), would be performed by the employees of such 
person. 

Likewise, it shall not be a violation of this Agreement 
and it shall not be a cause for discharge or disciplinary 
action if any employee refuses to handle any goods or 
equipment transported, interchanged, handled or used 
by any carrier or other person, whether a party to this 
Agreement or not, at any of whose terminals or places 
of business there is a controversy between such carrier, 
or person, or its employees on the one hand and a labor 
union on the other hand; and such rights may be ex- 
ercised where such goods or equipment are being trans- 
ported, handled or used by the originating, interchang- 
ing or succeeding carriers or persons, whether parties 
to this agreement or not. 

The Employer agrees that it will not cease or refrain 
from handling, using, transporting, or otherwise deal- 
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ing in any of the products of any other employer or 
cease doing business with any other person, or fail in 
any obligation imposed by the Motor Carriers’ Act or 
other applicable law, as a result of individual employees 
exercising their rights under this Agreement or under 
law, but the Employer shall, notwithstanding any other 
provision in this Agreement, when necessary, handle, 
use, transport or otherwise deal in such products and 
continue doing such business by use of other employees 
(including management representatives), other car- 
riers, or by any other method it deems appropriate or 
proper. 

Section 3. 
Within five (5) working days of filing of grievance 
claiming violation of this Article 9, the parties to this 
Agreement shall proceed to the final step of the Griev- 
ance Procedure, without taking any intermediate steps, 
any other provisions of this Agreement to the contrary 
notwithstanding. 
ArricLte 47—Subcontracting 


(a) The Employer agrees to refrain from using the 
services of any person who does not observe the wages, 
hours and conditions of employment established by 
Labor Unions having jurisdiction over the type of 
Services performed. 

12. Respondents and the employers named in paragraphs 
10 and 11 above, and other employers within the territorial 
jurisdictiction of Respondent Local, engaged in the trans- 
portation of freight, have at all times since the execution of 
the aforesaid contracts or agreements, maintained and 
given effect to, and continue to maintain and give effect to, 
the aforesaid provisions of the Local Cartage Agreement 
and of the Over the Road Agreement. 


13. Pursuant to the aforesaid provisions of the Local 
Cartage Agreement and of the Over the Road Agreement, 
the employers named in paragraphs 10 and 11 above, and 
other employers within the jurisdiction of Respondent 
Local, engaged in the transportation of freight, have ceased 
or refrained, and have agreed to cease or refrain from 
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handling, using, transporting, or otherwise dealing in 
freight destined for, or coming from Patton Warehouse and 
other employers, and from doing business with Patton 
Warehouse and other persons. 


14. Since on or about March 13, 1961, Respondent Local 
has demanded that Patton Warehouse enter into a contract 
or agreement with it containing, among other provisions, 
the same provisions as those set forth in paragraph 10 
above, which agreement, if entered into by Patton Ware- 
house, would require Patton Warehouse to cease or refrain, 
or agree to cease or refrain, from handling, using, trans- 
porting, or otherwise dealing in the products of other em- 
ployers or from doing business with other persons. Patton 
Warehouse has refused to accede to this demand. 


15. In support of the demands set forth in paragraph 14 
above, and to compel Patton Warehouse to agree to such 
contract, Respondent Local, since on or about March 15, 
1961, has engaged in a strike against Patton Warehouse and 
has picketed the latter’s premises. 


16. Since on or about the dates indicated below, Respond- 
ent Local has induced and encouraged the employees of 
Commercial of Indiana, Commercial, Transamerican, CCC 
and Werner to refuse in the course of their employment, to 
receive, deliver, transport, handle, or work on goods coming 
from or destined for Patton Warehouse, by: 


(a) The conduct of Mann on March 26, 1961, at a meeting 
of all Union Stewards within the jurisdiction of Respondent 
Local, including, among others, the Stewards from Commer- 
cial of Indiana, Commercial, Transamerican, CCC and Wer- 
ner, in ordering, instructing, requesting or appealing to said 
Stewards not to handle goods coming from or destined to 
Patton Warehouse 


(b) The conduct of Beard and Geisinger at Commercial’s 
terminal in Columbus, Ohio, on March 20, 1961 in ordering, 
instructing, requesting or appealing to Commercial’s em- 
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ployees not to handle goods from or destined to Patton’s 
Warehouse; 


(c) The conduct of Geisinger at the Columbus terminal 
of Werner, on March 17, 1961 in ordering, instructing, re- 
questing or appealing to Werner’s employees not to handle 
goods coming from or destined to Patton Warehouse; 


(a) The conduct of Dodson at the Columbus terminal of 
Transamerican on March 26, 1961, in ordering, instructing, 
requesting or appealling to Transamerican’s employees not 
to handle goods coming from or destined to Patton Ware- 
house; 


(e) The conduct of Stiles at the Columbus terminal of 
Werner, on March 17, 1961, in ordering, instructing, request- 
ing or appealing to Werner’s employees not to handle goods 
coming from or destined to Patton Warehouse. 


17. (a) On or about March 22, 23 and 24, 1961, Mann 
threatened Commercial of Indiana with picketing if the 


latter continued to receive goods from or deliver goods to 
Patton Warehouse. 


(b) On or about March 17, 1961, Geisinger threatened 
Werner with having to pay triple wages to any of Werner’s 
employees that were required to handle Patton Warehouse 
freight. 


18. (a) An object of Respondent Local’s picketing and 
inducement and encouragement of employees alleged in 
paragraphs 15 and 16 above and the threats alleged in para- 
graph 17 above was and is to force or require Patton Ware- 
house to enter into a contract prohibited by Section 8(e) 
of the Act. 


(b) An object of said picketing, of said inducement and 
encouragement and of said threats was and is to force and 
require Commercial of Indiana, Commercial, Transameri- 
ean, CCC and Werner and other employers and persons 
whose names are unknown to the Regional Director, to cease 
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doing business with Patton Warehouse and to force and 
require Patton Warehouse to cease doing business with 
Commercial of Indiana, Commercial, Transamerican, CCC 
and Werner and other employers and persons whose names 
are unknown to the Regional Director. 


19. By the acts and conduct alleged above, Respondent 
Council has engaged in and is engaging in unfair labor 
practices as defined in Section 8(e), affecting ‘‘commerce’’ 
as defined in Section 2(6) of the Act. 


20. By the acts and conduct alleged above, the Respond- 
ent Local has engaged in and is engaging in unfair labor 
practices as defined in Section 8(b), Subsections (4), (i), 
(ii), (A) and (B) and 8(e) of the Act, affecting ‘‘com- 
merce’’ as defined in Section 2(6) of the Act. 


Pursuant to Section 102.33 of the Board’s Rules and Reg- 
ulations, Series 8, as amended, it is hereby 


Orpverep that the above-styled cases be and they are here- 
by consolidated. 


Prease Take Notice that on the 8th day of August, 1961, 
at 10:00 o’clock in the forenoon (EST), in Room 322 of the 
New United States Post Office and Court House, 85 Marconi 
Boulevard, in Columbus, Ohio, a Hearing will be conducted 
before a duly designated Trial Examiner of the Board on 
the allegations of the foregoing Complaint, at which time 
and place you will have the right to appear in person or 
otherwise, and give testimony. 


You are further notified that, pursuant to Sections 102.20 
and 102.21 of the Board’s Rules and Regulations, you shall 
file with the undersigned Regional Director, acting in this 
matter as an agent of the Board, an original and four (4) 
copies of an Answer to the Complaint within ten (10) days 
from the date of service thereof and that unless you do so 
all of the allegations of the Complaint shall be deemed to be 
admitted to be true and shall be so found by the Board. 
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In Witness Wuenreor, the General Counsel of the Board, 
on behalf of the Board, has caused this Complaint, Order 
Consolidating Cases and Notice of Hearing to be issued by 
the Regional Director for the Ninth Region on this 27th 
day of June, 1961. 


/s/ Joun C. GETREU 
Joun C. Getrev, Regional Director 
National Labor Relations Board 
Ninth Region 
1200 Transit Building 
6 East Fourth Street 
Cincinnati 2, Ohio 
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EXHIBIT 1(n) 


Unrrep Srates or AMERICA 
Berore tHe Nationay Lasor RELATIONS Boarp 
Case Nos. 9-CE-5-1-2 
(Caption omitted] 


Case No. 9-CC-286 
Niytse Rection 


ORDER EXTENDING TIME TO ANSWER 


Pursuant to the request of the Respondents and to the 
provisions of Section 102.22 of the Board’s Rules and Reg- 
ulations, it is hereby 


ORDERED, that the time within which to answer the 
Complaint herein be, and it is hereby extended to July 14, 
1961. 


Issued at Cincinnati, Ohio, June 29, 1961. 


/s/ Joan C. GEeTREv 
Joun C. Gernev, Regional Director, 
Ninth Region, 
National Labor Relations Board, 
1200 Transit Bldg., 6 E. Fourth St., 
Cincinnati 2, Ohio 
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EXHIBIT 1(p) 


Unirep States or AMERICA 
Berore THE NaTIONAL Lasor Rexuations Boarp 
NintH Recion 


Cases No. 9-CE-5-1-2; 
Case No. 9-CC-286 
In the Matter of: 


Truck Drivers Union Loca No. 413, InternationaL 
BrorHEerHoop or TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN aND HeLpers oF AMERICA, AND CENTRAL STATES 
Drivers Councit, IntTernaTionaL BrorHerRHooD oF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
oF AMERICA, ET AL. 


Come now Respondents Local 413 and Central States 
Drivers Council, and for an Answer to the Complaint here- 


tofore issued herein, pleads as follows: 

1. Respondents admit the allegations on page 2 of the 
Complaint beginning with the preliminary paragraph and 
extending from paragraph 1 to paragraph 3 inclusive on 
said page. 

2. Respondents admit the allegations contained in para- 
graph 4 (a). 

3. Respondents admit the allegations contained in para- 
graph 4 (b). 

4. Respondents admit the allegations contained in para- 
graph 5. 

5. Respondents admit the allegations contained in para- 
graph 6. 

6. Respondents admit the allegations contained in para- 
graph 7. 

7. Respondents for want of knowledge regarding the 
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specific details implicit in paragraph 8 do hereby deny the 
same and leave the complainant on its strict proof thereof. 


8. Respondents admit the allegations contained in para- 
graph 9. 


9. Respondents admit the allegations contained in para- 
graph 10; except, however, Respondents leave complainant 
to its proof as to the date or dates said respective em- 
ployers signed said agreement. 


10. Respondents admit the allegations contained in para- 
graph 11; except, however, Respondents leave complainant 
to its proof as to the date or dates said respective employ- 
ers signed said agreement. 


11. Respondents are without knowledge regarding the 
allegations in paragraph 12 and their corresponding impli- 
cations, and by reason thereof do deny the same thereby 
leaving complainant to its proof thereof. 


12. Respondents deny each and every all and singular 
the allegations contained in paragraph 13. Respondents 
further answering to said paragraph affirmatively state 
that allusion to ‘‘other employers’’ and ‘‘other persons”’ 
are irrelevant, redundant and are not in law substantive 
issues. 


13. Respondents deny the allegations contained in para- 
graph 14. Respondents specifically deny the legal implica- 
tions contained in the allegations beginning with the word 
‘if’? in the fourth line and ending with the word ‘‘persons’’ 
in the last line of said paragraph. Respondents affirmative- 
ly state that the above allegation which is specifically de- 
nied is redundant, immaterial and prejudicial. 


~ 14. Respondents admit that a strike was engaged in 
against Patton Warehouse and that the latter’s premises 
were picketed. Respondents further answering deny that 
said strike and/or picketing was for the purpose or pur- 
poses alleged in paragraph 15. Respondents affirmatively 
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state that said strike and/or picketing was and/or were 
for lawful purposes. 


15. Respondents deny the allegations contained in para- 
graph 16 and sub-paragraphs (a) through (e) in their 
entirety. 

16. Respondents deny the allegations contained in para- 
graph 17, sub-paragraphs (a) and (b) thereof. 

17. Respondents for answer to the allegations contained 
in paragraph 18 (a) deny each and every all and singular 
the allegations contained therein. 


Respondents deny all of the allegations contained in par- 
agraph 18 (b). Respondents affirmatively state that the 
allegations contained in said paragraph referring to 
‘‘other employers and persons whose names are unknown to 
the Regional Director’’ are immaterial, redundant, preju- 
dicial and substantively unnecessary to the determination 
of the issues joined herein, and are contrary to law. 


18. Respondents deny the allegations contained in para- 
graph 19. 

19. Respondents deny the allegations contained in para- 
graph 20. 

20. Further answering Respondents severally and col- 
lectively deny each and every all and singular the allega- 
tions contained in said Complaint whether properly or im- 
properly pleaded by way of conclusion, argument or other- 
wise not herein specifically admitted to be true, qualified 
or explained. Respondents specifically deny severally and 
collectively that they have violated by act or word the 
various and several sections of the Act set forth in said 
Complaint. 


21. Respondents further answering affirmatively state 
and show that Section 8 (e) of the National Labor Rela- 
tions Act, as amended, is unconstitutional and void in that 
said Section contravenes and is contrary to the provisions 
of the Fifth Amendment of the Constitution of the United 
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States, which provides that no person shall be deprived of 
life, liberty and property, without due process of law, for 
the reason that the following provisos set out herein be- 
low, which except the ‘‘construction industry’’ and the 
‘‘apparel and clothing industry’’ from the reach of said 
Section, do constitute unreasonable qualifications and do 
draw irrational and discriminatory distinctions so as to 
violate due process. Said provisos referred to above follow: 


‘‘Provided, That nothing in this subsection (e) shall 
apply to an agreement between a labor organization 
and an employer in the construction industry relating 
to the contracting or subcontracting of work to be 
done at the site of the construction, alteration, paint- 
ing, or repair of a building, structure, or other work: 
Provided further, That for the purposes of this sub- 
section (e) and section 3(b) (4) (b) the terms ‘any 
employer,’’ any person engaged in commerce or an in- 
dustry affecting commerce,’ and ‘any person’ when 
used in relation to the terms ‘any other producer, proc- 
essor, or manufacturer,’ ‘any other employer,’ or ‘any 
other person’ shall not include persons in the relation 
of a jobber, manufacturer, contractor, or subcontractor 
working on the goods or premises of the jobber or man- 
ufacturer or performing parts of an integrated proc- 
ess of production in the apparel and clothing industry : 
Provided further, That nothing in this Act shall pro- 
hibit the enforcement of any agreement which is with- 
in the foregoing exception.”’ 


WHEREFORE, respondent Truck Drivers Local Union 
No. 413 and Central States Drivers Council respectfully 
pray that the complaint herein be dismissed and that re- 
-nondents go hence without day. 


By: Rosert C. Kner 


Robert C. Knee, Counsel for: 
Local Union 413 
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Rosert C. KNEE 
913 Winters Bank Building 
Dayton 2, Ohio 
By: Davi Previant 
David Previant, Counsel for: 
Central States Drivers’ 
Council 


Davin PREVIANT 
511 Warner Theater Building 
Milwaukee 3, Wisconsin 


CERTIFICATION 


Robert C. Knee, one of counsel herein, does hereby cer- 
tify that the foregoing Answer of respondents has been 
duly mailed, by certified mail, to the following parties: 


Arkansas Best Freight System 
Cleveland, Columbus and Cincinnati Trucking Co. 


C&D Motor Delivery, Inc. 

Dixie Ohio Express 

Haeckl’s Motor Freight 

Huey Motor Express, Inc. 

W. L. Mead, Inc. 

Consolidated Freightways 

Reinhardt Transfer Co. 

Suburban Motor Freight, Inc. 

The White Transportation 

Alpha Lines, Inc. 

Motor Freight Corporation 

Patton Warehouse, Inc. 

National Labor Relations Board, Cinn., Ohio 
(Ninth Region) 

National Labor Relations Board, Washington, D. C. 

That the date of this mailing was July 13, 1961. 


/s/ Rosert C. KNEE 
Robert C. Knee 
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EXHIBIT 1(q) 


Unsirep States oF AMERICA 
Berore THE NaTionaL Lazor Rextations Boarp 
Nixto Recion 


Cases No. 9-CE-5-1-2; 9-CC-286 


Motion 


In the Matter of: 


Truck Drivers Union Locan No. 413, IsterNnationaL 
BroTHERHOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN anpD Hetpers or AMERICA, AND CENTRAL StaTES 
Drivers CounciL, INTERNATIONAL BroTHERHOOD OF 
TrEaMSTERS, CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
oF AMERICA, ET AL. 


The Respondents, TRUCK DRIVERS UNION LO- 
CAL NO. 413, and CENTRAL STATES DRIVERS 
COUNCIL, respectfully move the Regional Director to 
postpone the hearing in the above captioned matter for a 
period of fourteen (14) days (from August 8, 1961 to Au- 
gust 22, 1961) for the following reasons: 


1. One of the counsel appearing in the case, Mr. ROB- 
ERT C. KNEE, will not be available because of a conflict 
with another pending case. 


2. The undersigned has had a vacation trip planned from 
the 5th day of August, 1961 to the 19th day of August, 1961 
and arrangements for this trip have been made for six 
months. 


3. That the date of August 8th is extremely inconvenient 
for both counsel. 


4. This application for a two week postponement is be- 
ing made in good faith and not for purposes of delay. 
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Dated at Milwaukee, Wisconsin, this 20th day of July, 
1961. 


Rozert C. Knee, 
913 Winters Bank Building 
Dayton 2, Obio 


Goupserc, Previant & Cooper, 
By Davi Leo UELMEN 
David Leo Uelmen 
212 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 
Attorneys for Respondents. 
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EXHIBIT 1(r) 


Unrrep States or AMERICA 
Beroret THE NationaL Lasor Rexations Boarp 
Niyta Recion 
Cases Nos. 9-CE-5-1-2; 9-CC-286 
[Caption omitted] 


ORDER POSTPONING HEARING 


At the request of the Respondents and for good cause 
shown, it is hereby 


ORDERED, that the hearing heretofore scheduled for 
August 8, 1961, in these cases, be and it is hereby postponed 
to August 22, 1961, without change as to the hour or place 
of the hearing. 


Issued at Cincinnati, Ohio, this 26th day of July, 1961. 


/s/ Joun ©. Getrev 
John C. Getreu, Regional Director 
Ninth Region, 
National Labor Relations Board, 
1200 Transit Building, 
6 BE. Fourth Street, 
Cincinnati 2, Obio. 
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GENERAL COUNSEL'S EXHIBIT 1(t) 
INDEX AND DESCRIPTION OF FORMAL DOCUMENTS 


ix Case Nos. 9-CE-5-1-2 axp 9-CC-286 

Exhibit 1(a)—Charge in 9-CE-5-1 bearing date of filing 
April 26, 1961. 

(b)—Charge in 9-CE-5-2 bearing date of filing April 26, 
1961. 

(c)—Affidavit of Service of 1(a) and 1(b) bearing date 
of mailing April 27, 1961, to which is attached one post card 
return receipt indicating service on the party named 
therein. 

(d)—Amended Charge in 9-CE-5-1 bearing date of filing 
June 1, 1961. 

(e)—Amended Charge in 9-CE-5-2 bearing date of filing 
June 1, 1961. 

(f)—Affidavit of Service of 1(d) and 1(e) bearing date 


of mailing June 2, 1961, to which is attached one post eard 
return receipt indicating service on Truck Drivers Union 
Local No. 413, Teamsters. 


(g)—Affidavit of Service of 1(d) and 1(e) bearing date 
of mailing June 2, 1961, to which is attached one post card 
return receipt indicating service on Central States Drivers 
Council, Teamsters. 

(h)—Charge in 9-CC-286 bearing date of filing April 17, 
1961. 

(i)—Affidavit of Service of 1(h) bearing date of mailing 
April 17, 1961, to which is attached one post ecard return 
receipt indicating service on the party named therein. 

(j) Amended Charge in 9-CC-286 bearing date of filing 
April 26, 1961. 

(k)—Affidavit of Service of 1(j) bearing date of mailing 
April 27, 1961, to which is attached one post eard return 
receipt indicating service on the party named therein. 
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(1)—Complaint, Order Consolidating Cases and Notice 
of Hearing in Case Nos. 9-CE-5-1-2 and 9-CC-286, dated 
June 27, 1961. 

(m)—Affidavit of Service of 1(1) bearing date of mailing 
June 27, 1961, to which is attached seventeen post card 
return receipts indicating service on the parties named 
therein. 

(n)—Order Extending Time To Answer of 1(1), dated 
June 29, 1961. 

(o)—Affidavit of Service of 1(n) bearing date of mail- 
ing June 29, 1961, to which is attached seventeen post card 
return receipts indicating service on the parties named 
therein. 

(p)—Answer to Complaint, dated July 13, 1961. 


(q)—Motion to Postpone Hearing in 9-CE-5-1-2 and 9- 
CC-286, dated July 20, 1961. 


(r)—Order Postponing Hearing in 9-CE-5-1-2 and 9-CC- 


286, dated July 26, 1961. 

(s)—Affidavit of Service of 1(r) bearing date of mailing 
July 27, 1961, to which is attached seventeen post card re- 
turn receipts indicating service on the parties named 
therein. 

(t)—Index and Description of Formal Documents. 
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EXHIBIT 2 


Usirep States oF AMERICA 
NationaL Lasor Rextations Boarp 


In the Matter of 


Truck Drivers Usiox Locat No. 413, InrernationaL 
BrorHERHOOD oF TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN AND HELPERS oF AMERICA 


and 


Tue Parton WareHouse, Inc. 


SETTLEMENT AGREEMENT 


On June 27, 1961 the Regional Director for the Ninth 
Region of the National Labor Relations Board, herein called 
Regional Director, issued a Complaint and Order Consoli- 
dating Case No. 9-CC-286, herein called CC case, and Case 
No. 9-CE-5-1-2, herein called CE case. In settlement of the 


alleged violations of Section 8 (b) (4) (i) (ii) (A) and (B) 
in the CC ease, the Truck Drivers Union Local No. 413, 
International Brotherhood of Teamsters, , Chauffeurs 
Warehousemen and Helpers of America, herein called Un- 
ion, and The Patton Warehouse, Inc., herein ealled Charg- 
ing Party, subject to the approval of the Regional Director, 
HEREBY AGREE AS FOLLOWS: 


Postrxc or Notice—Upon approval of this Agreement, 
the Union will post immediately in conspicuous places in 
and about its offices, including all places where notices to 
members are customarily posted, and maintain for a period 
of at least sixty (60) consecutive days from the date of 
posting, copies of the Notice attached hereto and made part 
hereof. The Union will submit forthwith signed copies of 
said Notice to the Regional Director who will forward them 
to the employers whose employees are involved herein, for 
posting, the employers mulling, in conspicuous places in 
and about the employers’ terminals and places of business 


ee ee we oe 
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where they shall me maintained for a period of at least sixty 
(60) consecutive days from the date of posting. 


Compiiaxce with Notice—The Union will comply with 
all the terms and provisions of said Notice. 


Errecruarion—The approval of this Agreement by the 
Regional Director will sever the CC case from the CE case 
and the Complaint in the CC case will be thereby withdrawn. 
Contingent upon compliance with all the terms and provi- 
sions hereof, no further action shall be taken in said CC case. 


It is further agreed that a hearing will be conducted 
before a duly designated Trial Examiner of the National 
Labor Relations Board on the allegations of the Complaint 
in the CE case regarding the alleged violations of Section 
8(e) of the Act by the Union. 


Perrormance—Performance by the Union with the terms 
and provisions of this Agreement shall commence immedi- 
ately after the Agreement is approved by the Regional 
Director. 


Nortrrication or ComptiaNncE—The undersigned parties to 
this Agreement will each notify the Regional Director in 
writing what steps the Union has taken to comply herewith. 
Such notification shall be made within five (5) days, and 
again after sixty (60) days, from the date of the approval 
of this Agreement. 


Truck Drivers Union Locau No. 413, InTernatTionaL 
BroruHerHoop or TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN AND HELPERS OF AMERICA 


By: /s/ Rozert C. Knee, Sr., Counsel 
(Name) (Title) (Date) 


Approved: 

/s/ Joun C. GETREU 
John C. Getreu, Regional Director 
National Labor Relations Board 
Date Approved: 8/15/61 
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Tue Patron Warenovse, Inc. 


By: /s/ L. D. Parton, V. Pres. 8/4/61 
(Name) (Title) (Date) 
Recommended: 
/s/ H. Davm Camp 


H. David Camp, Attorney 
National Labor Relations Board 
Date: August 14, 1961 


NOTICE 


To Att Mempers or Truck Drrvers Union Locat No. 413, 
IsternationaL BrotHernoop or TEaMSTERS, CHavur- 
FEURS, WAREHOUSEMEN AND HELPERS OF AMERICA 


and 


Act EmpLoyees or CommerciaL Motor Freicut, Inc., oF 
Ixpraya; CommerciraL Motor Friecut, Inc..,; Trans- 
AMERICAN Motor Freicut, Inc.; CLevELaND, CoLuMBUS 
anpD Cincinnati Hicuway, Inc.; anp Werner Transpo- 
TATION Co. 


Pursuant to an agreement approved by the Regional 
Director of the Ninth Region of the National Labor Rela- 
tions Board, and in order to effectuate the policies of the 
National Labor Relations Act, as amended, we hereby notify 
you that: 


WE WILL Nor induce or encourage employees of Com- 
mercial Motor Freight, Inc., of Indiana; Commercial 
Motor Freight, Inc.; Transamerican Motor Freight, 
Inc.; Cleveland, Columbus and Cincinnati Highway, 
Inc.; and Werner Transportation Co., or any individual 
employed by any person engaged in commerce or in an 
industry affecting commerce, to engage in a strike or a 
refusal in the course of their employment to use, manu- 
facture, process, transport or otherwise handle or work 
on any goods, articles, materials or commodities or to 
perform any services where an object thereof is to force 
or require any employer or person to cease doing busi- 
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ness with The Patton Warchouse, Ine. or foree or re- 
quire The Patton Warehouse, Ine. or any other em- 
ployer or person to enter into an agreement which is 
alleged to be prohibited by Section 8(e) of the Act, as 
amended. 


WE wit not threaten, coerce or restrain Commercial 
Motor Freight, Inc., of Indiana; Commercial Motor 
Freight, Inc.; Transamerican Motor Freight, Inc.; 
Cleveland, Columbus and Cincinnati Highway, Inc.; 
and Werner Transportation Co., or any other employer 
or person engaged in commerce or in an industry affect- 
ing commerce where an object thereof is to force or re- 
quire any employer or person to cease doing business 
with The Patton Warehouse, Inc. or force or require 
The Patton Warehouse, Ine. or any other employer or 
person to enter into an agreement which is alleged to be 
prohibited by Section 8(e) of the Act, as amended. 


Truck Drivers Union Locau No. 413, INTERNATIONAL 
BrotHERHOOD oF TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN AND HELPERS OF AMERICA 


(Title) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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EXHIBIT 3 


Central States Area 
LOCAL CARTAGE AGREEMENT 
Covering Employees of Private, Common, Contract and 
Local Cartage Carriers 
for the period of 
February 1, 1961, to January 31, 1964 
in the following territory: 


Michigan, Ohio, Indiana, Illinois, Wisconsin, Minnesota, 
Iowa, Missouri, North Dakota, South Dakota, Ne- 
braska, Kansas, Kentucky and Huntington and 
Wheeling, West Virginia. 


(Company) 
hereinafter referred to as the Employer, 


and 


the Central States Drivers Council and Local Union No. 
affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, hereinafter referred to as the Union, agree to be 
bound by the terms and provisions of this Agreement. 


ARTICLE 1. 
Scope of Agreement 


Section 1. 
Operations Covered 


(a) The execution of this Agreement on the part of the 
Employer shall cover all truck-drivers, helpers, dockmen, 
warehousemen, checkers, power-lift operators, hostlers, and 
such other employees as may be presently or hereafter 
represented by the Union, engaged in local pick-up, delivery, 
and assembling of freight within the area located within 
the jurisdiction of the Local Union, not to exceed a radius 
of twenty-five (25) miles. 
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It is agreed and understood that on all work which ex- 
tends beyond the twenty-five (25) mile radius as described 
in this contract and which work can be performed by either 
a ‘‘Local Cartage Operator”’ or a ‘‘Certificated or Permit 
Carrier,’’ the members of the Local shall in no event be 
paid less than they would receive under the Over-the-Road 
Agreement for all work performed. 


(b) Employees covered by this Agreement shall be con- 
strued to mean, but not limited to, any driver, chauffeur, 
or driver-helper operating a truck, tractor, motorcycle, pas- 
senger or horse-drawn vehicle, or any other vehicle op- 
erated on the highway, street or private road for trans- 
portation purposes when used to defeat the purposes of 
this Agreement. The term employee also includes, but is 
not limited to, all employees used in dock-work, checking, 
stacking, loading, unloading, handling, shipping, receiving, 
assembling, and allied work. 


Secrion 2. 
Combination City and Road Work 


The position of both Employer and Union negotiating 
committees is that under the Agreement, city men shall not 
perform road work or vice versa. But, in certain cireum- 
stances, city men must be called in to do road work. In 
that event: 


(a) City Work—Road Run—Return to City During Nor- 
mal Working Day: Where a city driver has worked part of 
his work-day in the city, is assigned to a road run from 
which he returns within his normal working, he shall be 
paid for city work performed, plus appropriate road pay 
on the road run plus hours worked in city after return from 
the road run. All hours actually worked must be included 
for computation of overtime. 


(b) City Work—Road Run— No Return to City During 
Normal Working Day: Where a city driver has worked part 
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of his work-day in the city, is then assigned to a road run, 
and does not perform any city work after conclusion of the 
road run, he shall be paid for city work performed, plus 
pay for the road run at the appropriate rate and guarantee. 
In this situation, hours worked on the road run shall not 
be included in the calculation of overtime. 


(ec) A combination driver operation shall not be put into 
effect for the purpose of avoiding or defeating the pro- 
visions of either the City or Over-the-Road Agreements. A 
combination driver shall be defined to be an operation on 
which an Employer can only by reason of necessity use a 
driver on combined duties. 


(d) Peddle-run drivers shall be allowed to perform their 
normal duties of their runs. 


Section 3. 
Transfer of Company Title or Interest 


This Agreement shall be binding upon the parties hereto, 
their successors, administrators, executors and assigns. In 
the event an entire operation or any part thereof is sold, 
leased, transferred, or taken over by sale, transfer, lease, 
assignment, receivership or bankruptcy proceedings, such 
operation shall continue to be subject to the terms and con- 
ditions of this Agreement for the life thereof. On the sale, 
transfer or lease of any individual run or runs, only the 
specific provisions of this contract, excluding supplements 
or other conditions, shall prevail. It is understood by this 
section that the parties hereto shall not use any leasing 
device to a third party to evade this contract. The Employer 
shall give notice of the existence of this Agreement to any 
purchaser, transferee, lessee, assignee, etc., of the opera- 
tion covered by the Agreement or any part thereof. Such 
notice shall be in writing with a copy to the Union at the 
time the seller, transferor or lessor executes a contract of 
transaction as herein described. 
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In the event the employer fails to give the notice herein 
required and/or fails to require the purchaser, transferee 
or lessee to assume the obligations of this contract, the em- 
ployer shall be liable to the Union and to the employees 
covered for all damages sustained as a result of such 
failure to require assumption of the terms of this contract. 


ARTICLE 2. 
Union Shop and Dues 


Section 1. 
Union Shop 


(a) The Employer recognizes and acknowledges that the 
Central States Drivers Council and the Local Union are 
the exclusive representatives of all employees in the classi- 
fications of work covered by this Agreement for the pur- 
poses of collective bargaining as provided by the National 


Labor Relations Act. 
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ARTICLE 7. 
Grievance Machinery 


Secrion 1. 
Joint Local Area Committees 


The Operators and the Union within each area coming 
within the jurisdiction of the nearest Teamsters’ Union 
Joint Council shall create a Joint Local Area Committee, 
which shall consist of an equal number appointed by Em- 
ployers and Unions, but no less than three from each group. 
Such Committee shall at its first meeting formulate rules of 
procedure to govern the conduct of its meetings. Each 
Committee shall have jurisdiction over disputes and griev- 
ances involving Local Unions or complaints by Local Unions 
located in its area. 


Section 2. 
Joint State Committees 


The Operators and the Unions in each of the following 
states shall together create a permanent Joint State 
Cartage Committee for such state: Michigan, Ohio (includ- 
ing Wheeling, West Virginia), Indiana, Kentucky (includ- 
ing Huntington, West Virginia), Illinois, Wisconsin, Minne- 
sota, Iowa, Missouri, North Dakota, South Dakota, Ne- 
braska and Kansas. 


The Joint State Cartage Committee shall consist of an 
equal number appointed by Employers and Unions but no 
less than three from each group. Each member may appoint 
an alternate in his place. The Joint State Cartage Commit- 
tee shall at its first meeting formulate rules of procedure 
to govern the conduct of its proceedings. Each Joint State 
Cartage Committee shall have jurisdiction over disputes 
and grievances involving Local Unions or complaints by 
Local Unions located in its state. 
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Secriow 3. 
Optional Cartage Committees 
Employers engaged principally in local cartage opera- 
tions may, at their option, create separate committees at 
the local or state levels, And if they do so, then the Over- 
the-Road operators engaged in local cartage operations 
shall also create their separate committees at those levels. 


Section 4. 
Joint Area Committee 
The Operators and the Unions shall together create a 
permanent Joint Area Committee which shall consist of 
delegates from the Central States Area. This Joint Area 
Committee shall meet at established times and at a mutually 
convenient location. 


Section 5. 
Function of Committees 
It shall be the function of the various committees above- 
referred-to to settle disputes which cannot be settled be- 
tween the Employer and the Local Union in accordance with 
the procedures established in Section 1 of Article 8. 


Section 6. 
Attendance 


Meetings of all Committees above-referred-to must be 
attended by each member of such Committee or his alter- 
nate. 


Szcrion 7. 
Examination of Records 
The Local Union, Joint Local Area Committee, Joint 
State Cartage Committee, or the Joint Area Cartage Com- 
mittee shall have the right to examine time sheets and any 
other records pertaining to the computation of compensa- 
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tion of any individual or individuals whose pay is in 
dispute. 


Section 8. 
Road and City Interpretation 


When matters involving the interpretation of common 
language, clauses, articles, etc., of the Local Cartage Agree- 
ment and the Area Over-the-Road Motor Freight Agree- 
ment are before a Joint Committee at any level of the 
grievance procedure, such matters shall be heard before the 
committee authorized under the Local Cartage Area Agree- 
ment grievance procedure. 


Section 9. 
Change of Operations 
Present terminals, breaking points, or domiciles, shall 
not be transferred or changed without the Employer first 
having asked for and received approval from the sub- 


committee on Change of Operations, the members of which 
shall be appointed by the Joint Area Committee at each 
quarterly meeting. This shall not apply within a 25-mile 
radius. 


Secrion 10. 
Moving Expenses 

Where any employee is required, through no fault of his 
own to change residence in order to follow employment as 
a result of an approved change of operation, the employer 
shall move the employee or pay his moving expenses. This 
shall not apply to moves within a 75-mile radius as defined 
in the peddle-run provision. The employer shall not be re- 
sponsible for moving or moving expenses if employee 
changes his residence as a result of voluntary transfer. 


ARTICLE 8. 
Grievance Machinery and Union Liability 
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Secrion 1. 


The Unions and the Employers agree that there shall be 
no strike, lockout, tie-up, or legal proceedings without first 
using all possible means of a settlement, as provided for in 
this Agreement, of any controversy which might arise. 


Disputes shall first be taken up between the Employer and 
the Local Union involved. Failing adjustment by these 
parties, the following procedure shall then apply: 


(a) Where a Joint Local Area Committee, by a majority 
vote, settles a dispute, no appeal may be taken to the Joint 
State Cartage Committee. Such a decision will be final and 
binding on both parties; provided, however, that the Joint 
Area Committee shall have the right to review and reverse 
any decision of the Joint City or State Committee and make 
a final decision on the case if the Joint Area Committee has 
reason to believe the decision was not based on the facts as 
presented to the City or State Committee or in the posses- 
sion of either party and not presented to the City or State 
Committee; provided, further, that such action by the Joint 
Area Committee must be taken only by unanimous vote. 

(b) Where a Joint Local Area Committee is unable to 
agree or come to a decision on a case, or where there is no 
such committee, it shall, at the request of the Union or the 
Employer involved, be appealed to the Joint State Cartage 
Committee at the next regular constituted session. 

Minutes of the local committee shall set forth the position 
and facts relied on by each party, but each party may sup- 
plement such minutes at the hearing before the Joint State 
Cartage Committee. 

(c) Where a Joint State Cartage Committee, by a major- 
ity vote, settles a dispute, no appeal may be taken to the 
Joint Area Cartage Committee. Such a decision will be final 
and binding on both parties. 


(d) Where a Joint State Cartage Committee is unable to 
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agree or come to a decision on a case, it shall, at the request 
of the Union or the Employer involved, be appealed to the 
Joint Area Cartage Committee at the next regularly con- 
stituted session, unless the parties mutually agree to um- 
pire handling. Matters pertaining to interpretation are not 
subject to umpire handling at this level. 


(e) It is agreed that all matters pertaining to the inter- 
pretation of any provisions of this Agreement may be re- 
ferred by the State Secretary for the Union or the State 
Secretary for the Employers at the request of either the 
Employer or the Union parties to the issue with notice to 
the other Secretary, to the Joint Area Cartage Committec 
at any time for final decision. At the request of the Com- 
pany or Union representative, the Joint Area Cartage 
Committee shall be convened on seventy-two (72) hours 
notice to handle matters so referred. 


(£) Deadlocked cases may be submitted to umpire han- 


dling if a majority of the Joint Area Cartage Committee 
determine to submit such matter to an umpire for decision. 
Otherwise either party shall be permitted all legal or eco- 
nomic recourse. 


(g) Failure of any Joint Committee to meet without 
fault of the complaining side, refusal of either party to 
submit to or appear at the grievance procedure at any stage, 
or failure to comply with any final decision, withdraws the 
benefits of ARTICLE 8. 


(h) In the event of strikes or work stoppages or other 
activities which are permitted in case of deadlock, default, 
or failure to comply with majority decisions, no interpreta- 
tion of this Agreement by any tribunal shall be binding 
upon the Union or affect the legality or lawfulness of the 
strike unless the Union stipulates to be bound by such inter- 
pretation, it being the intention of the parties to resolve all 
questions of interpretation by mutual agreement unless 
otherwise agreed to. Nothing herein shall prevent legal 


67 


proceedings by the Employer where the strike is in viola- 
tion of this Agreement. 


Section 2. 


It is further mutually agreed that the Local Union will, 
within two weeks of the date of the signing of this Agree- 
ment, serve upon the Company a written notice, which 
notice will list the Union’s authorized representatives who 
will deal with the Company, make commitments for the 
Union generally, and in particular have the sole authority 
to act for the Union in calling or instituting strikes or any 
stoppages of work, and the Union shall not be liable for 
any activities unless so authorized. It is further agreed that 
in all cases of an unauthorized strike, slow-down, walk-out, 
or any unauthorized cessation of work in violation of this 
Agreement, the Union shall not be liable for damages re- 
sulting from such unauthorized acts of its members. 


While the Union shall undertake every reasonable means 
to induce such employees to return to their jobs during any 
such period of unauthorized stoppage of work mentioned 
above, it is specifically understood and agreed that the 
Company during the first twenty-four (24) hour period of 
such unauthorized work stoppage shall have the sole and 
complete right of reasonable discipline short of discharge, 
and such Union members shall not be entitled to or have any 
recourse to any other provisions of this Agreement. After 
the first twenty-four (24) hour period of such stoppage, 
and if such stoppage continues, however, the Company shall 
have the sole and complete right to immediately discharge 
any Union member participating in any unauthorized strike, 
slow-down, walk-out, or any other cessation of work, and 
such Union members shall not be entitled to or have any 
recourse to any other provision of this Agreement. It is 
further agreed and understood that the Central States 
Drivers Council shall not be liable for any strike, breach, or 
default in violation of this Agreement, unless the act is 
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expressly authorized by its Executive Board. A properly 
designated officer of the Central States Drivers Council 
shall, within twenty-four (24) hours after request is made 
to the Secretary of the Central States Drivers Council, 
declare and advise the party making such request, by tele- 
gram, whether the Council has authorized any strike or 
stoppage of work. The Central States Drivers Council shall 
make immediate effort to terminate any strike or stoppage 
of work which is not authorized by it without assuming 
liability therefor. 

It is understood and agreed that failure of the Central 
States Drivers Council to authorize a strike by a Local 
Union shall not relieve such Local Union of liability for a 
strike authorized by it and which is in violation of this 
Agreement. 


Section 3. 

Notwithstanding anything herein contained, it is agreed 
that in the event any Employer is delinquent at the end of 
a period in the payment of his contribution to the Health 
and Welfare or Pension Fund or Funds created under this 
contract, in accordance with the rules and regulations of the 
Trustees of such Funds, the employees or their representa- 
tives, after the proper official of the Local Union shall have 
given 72-hour notice to the Employer of such delinquency in 
Health and Welfare and Pension payments, shall have the 
right to take such action as they deem necessary until such 
delinquent payments are made, and it is further agreed 
that in the event such action is taken, the Employer shall be 
responsible to the employees for losses resulting therefrom. 


ARTICLE 9. 
Protection of Rights 


Section 1. 
Picket Line 
It shall not be a violation of this Agreement and it shall 
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not be cause for discharge or disciplinary action in the 
event an employee refuses to enter upon any property in- 
volved in a labor dispute or refuses to go through or work 
behind any picket line, including the picket line of Unions 
party to this Agreement and including picket lines at the 
Employer’s place or places of business. 


Section 2. 
Struck Goods 

Recognizing that many individual employees covered by 
this contract may have personal convictions against aiding 
the adversary of other workers, and recognizing the pro- 
priety of individual determination by an individual work- 
man as to whether he shall perform work, labor or service 
which he deems contrary to his best interests, the parties 
recognize and agree that: 

It shall not be a violation of this Agreement and it shall 
not be a cause for discharge or disciplinary action if any 
employee refuses to perform any service which, but for the 
existence of a controversy between a Labor Union and any 
other person (whether party to this Agreement or not), 
would be performed by the employees of such person. 

Likewise, it shall not be a violation of this Agreement 
and it shall not be a cause for discharge or disciplinary 
action if any employee refuses to handle any goods or 
equipment transported, interchanged, handled or used by 
any carrier or other person, whether a party to this Agree- 
ment or not, at any of whose terminals or places of business 
there is a controversy between such carrier or person, or 
its employees on the one hand and a Labor Union on the 
other hand; and such rights may be exercised where such 
goods or equipment are being transported, handled or used 
by the originating, or interchanging or succeeding Carriers 
or persons whether parties to this Agreement or not. 

The Employer agrees that it will not cease or refrain 
from handling, using, transporting, or otherwise dealing in 
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any of the products of any other Employer or cease doing 
business with any other person, or fail in any obligation 
imposed by the Motor Carriers’ Act or other applicable 
law, as a result of individual employees exercising their 
rights under this Agreement or under law, but the Em- 
ployer shall, notwithstanding any other provision in this 
Agreement, when necessary, handle, use, transport, or 
otherwise deal in such products and continue doing such 
business by use of other employees (including management 
representatives), other Carriers, or by any other method 
it deems appropriate or proper. 


Section 3. 
Grievances 


Within five (5) working days of filing grievance claiming 
violation of this Article 9, the parties to this Agreement 
shall proceed to the final step of the Grievance Procedure, 
(Article 8, Sec. 1d) without taking any intermediate steps, 


any other provisions of this Agreement to the contrary not- 
withstanding. 


ARTICLE 10. 
Discharge or Suspension 


The Employer shall not discharge nor suspend any em- 
ployee without just cause, but in respect to discharge or 
suspension shall give at least one warning notice of the 
complaint against such employee to the employee, in writ- 
ing, and a copy of the same to the Union and job steward 
affected, except that no warning notice need be given to an 
employee before he is discharged if the cause of such dis- 
charge is dishonesty or drunkenness or recklessness result- 
ing in serious accident while on duty or the carrying of un- 
authorized passengers while on the job. The warning notice 
as herein provided shall not remain in effect for a period 
of more than nine (9) months from date of said warning 
notice. 
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Discharge must be by proper written notice to the em- 
ployee and the Union affected. Any employee may request 
an investigation as to his discharge or suspension. Should 
such investigation prove that an injustice has been done an 
employee, he shall be reinstated. The Joint City Committee, 
the Joint State Committee and the Joint Area Committee 
shall have the authority to order full, partial, or no compen- 
sation for time lost. Appeal from discharge, suspension or 
warning notice must be taken within ten (10) days by 
written notice and a decision reached within thirty (30) 
days from the date of discharge, suspension or warning 
notice. If the employee involved is not in the home terminal 
area when the action of discharge, suspension or warning 
notice is taken, the ten-day period will start from the date 
of his return to the home terminal. If no decision has been 
rendered within thirty (30) days, the case shall then be 
taken up as provided for in ARTICLE 8, Section 1, of this 
Agreement. Uniform rules and regulations with respect to 


disciplinary action may be drafted for each state but must 
be approved by the Joint State Committee for such state 
and by the Joint Area Committee. Such approved uniform 
rules and regulations shall prevail in the application and 
interpretation of this Article. 


ARTICLE 29. 
Sub-Contracting 


(a) The Employer agrees to refrain from using the serv- 
ices of any person who does not observe the wages, hours 
and conditions of employment established by labor unions 
having jurisdiction over the type of services performed. 


(b) For the purpose of preserving work and job oppor- 
tunities for the employees covered by this Agreement the 
Employer agrees that no work or services presently per- 
formed or hereafter assigned to the collective bargaining 
unit will be subcontracted, transferred, leased, assigned or 
conveyed in whole or in part to any other plant, person, or 
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non-unit employees unless otherwise provided in this 
Agreement. The Employer may subcontract work when all 
of his regular employees are working except that in no 
event shall road work presently performed or runs estab- 
lished during the life of this Agreement be farmed out. No 
dock work shall be farmed out, except for existing situa- 
tions established by agreed to past practices. 


Overflow loads may be delivered by drivers other than 
the employers’ employees provided all provisions of this 
contract are observed. Loads may also be delivered by other 
agreed to methods or as presently agreed to. 


The normal, orderly interlining of freight for peddle as 
defined in ARTICLE 26 of the Area Road Agreement, on 
an occasional basis, where there are parallel rights and 
when not for the purpose of evading this Agreement, shall 
be permitted. Alleged violation of this provision shall be 
submitted to the grievance procedure. 


ARTICLE 47. 
Termination Clause 
Section 1. 


This Agreement shall be in full force and effect from 
February 1, 1961, to and including January 31, 1964, and 
shall continue in full force and effect from year to vear 
thereafter unless written notice of desire to cancel or 
terminate the Agreement is served by either party upon 
the other at least sixty (60) days prior to date of expira- 
tion. 


Secrion 2. 


It is further provided that where no such cancellation or 
termination notice is served and the parties desire to con- 
tinue said Agreement but also desire to negotiate changes 
or revisions in this Agreement, either party may serve 
upon the other a notice, at least sixty (60) days prior to 
January 31, 1964, or January 31st of any subsequent con- 
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tract year, advising that such party desires to continue this 
Agreement but also desires to revise or change terms or 
conditions of such Agreement. 


Section 3. 


Revisions agreed upon or ordered shall be effective as of 
February 1, 1964, or February 1st of any subsequent con- 
tract year. The respective parties shall be permitted all 
legal or economic recourse to support their request for re- 
visions if the parties fail to agree thereon. 


IN WITNESS WHEREOF the parties hereto have set 
their hands and seals this 18th day of January, 1961, effec- 
tive as of February 1, 1961. 


Negotiating Committees 


FOR THE EMPLOYEES: CENTRAL STATES DRIV- 
ERS COUNCIL: James R. Hoffa (Chairman), Roy L. 


Williams, John T. O’Brien, Ted St. Peter, Greg Helvig, 
Albert S. Parker, Paul W. Priddy, Harry Bath, Dale Mann, 
Lawrence Steinberg, Gene San Soucie, Elvin Hughes, E. E. 
Terry, Gordon R. Conklin, Floyd C. Webb, Harry J. Wil- 
ford, Michael J. Healy (Chairman of Council), Francis J. 
Murtha (Executive Secretary). 


FOR THE EMPLOYERS: Motor Carrier Employers 
Negotiating Policy Committee—Central States, in behalf 
of: Central Motor Freight Association, Inc., Indiana Mo- 
tor Carriers Labor Relations Association, Inc., Iowa Op- 
erators Association, Missouri-Kansas Motor Carriers Con- 
ference, Inc., Kentucky Motor Carriers Labor Advisory 
Council, Inc., Motor Carriers Employers’ Association of 
Michigan, Minnesota Motor Transport Employers Associa- 
tion, Ohio Motor Carriers Labor Relations Association, 
Sleeper Cab Operators, Motor Carrier Labor Advisory 
Council—Wisconsin; Tri-City Common Carriers Trucking 
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Association: W. C. Dannevik, Jr. (Chairman), R. F. Todd, 
Harold Sanford, John W. Shephard, Harry L. Smith. 


FOR: Irregular Route, Common & Contract Carriers As- 
sociation, Robert A. Sullivan, D. A. Darling, Dale G. Craig; 
National Steel Carriers’ Association, Inc., Victor J. Schaeff- 
ner; Motor Carrier Labor Advisory Council, John Bridge, 
Chairman; Cartage Employers Management Association, 
Charles J. Morse; Northern Ohio Motor Truck Association, 
Bernard 8. Goldfarb; Cleveland Draymen Association, Ber- 
nard 8. Goldfarb. 


Locat Ustox No , affiliate of I. B. of T., 
C., W., & H., of A. 


(Date Signed) 


This contract is approved as to form only by the Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America, and in doing so the Interna- 


STE WS. AMET 


i 
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tional Union assumes no liability whatsoever under this 
contract for the performance thereof or otherwise, and by 
such approval does not become a party to the Agreement. 


APPROVED 
International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers 
of America 
James R. Horra 
General President 
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EXHIBIT 4 


Central States Area 
OVER-THE-ROAD MOTOR FREIGHT AGREEMENT 
With Ohio Rider 
Period Covered—February 1, 1961 to January 31, 1964 
in the following territory: 


Michigan, Ohio, Indiana, Illinois, Wisconsin, Minnesota, 
Iowa, Missouri, North Dakota, South Dakota, Ne- 
braska, Kansas, Kentucky and Huntington and Wheel- 
ing, West Virginia, and operations into and out of all 
contiguous territory. 

(Company) 
hereinafter referred to as the Employer, 


and 


the Central States Drivers Council and Local Union No. 
, affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, hereinafter referred to as the Union, agree to be 
bound by the terms and provisions of this Agreement. 


ARTICLE 1. 
Scope of Agreement 


Section 1. 
Operations Covered 


The execution of this Agreement on the part of the Em- 
ployer shall cover all over-the-road operations of the Em- 
ployer within, into, and out of the Area and Territory de- 
scribed above. 


Section 2. 
Employees Covered 


(a) Employees covered by this Agreement shall be con- 
strued to mean any driver, chauffeur, or driver-helper 
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operating a truck, tractor, motor-cycle, passenger or horse- 
drawn vehicle or any other vehicle operated on the highway, 
street or private road for transportation purposes when 
used to defeat the purposes of this Agreement. 


Student Driver 


(b) Employees on student trips shall be paid in accord- 
ance with the provisions of this Agreement. 


Hired or Leased Equipment 


(¢) In all cases, hired or leased equipment shall be oper- 
ated by an employee of the certificated or permitted carrier. 
The employer expressly reserves the right to control the 
manner, means and details of, and by which the owner- 
operator performs his services, as well as the ends to be 
accomplished. 


ARTICLE 2. 
Union Shop and Dues 


Section 1. 


(a) The Employer recognizes and acknowledges that the 
Central States Drivers Council and the Local Union are the 
exclusive representatives of all employees in the classifica- 
tions of work covered by this Agreement for the purposes 
of collective bargaining as provided by the National Labor 
Relations Act. 
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ARTICLE 7. 
Grievance Machinery Committee 


Section 1. 
Joint State Committee 


The Operators and the Unions in each of the following 
states shall together create a permanent Joint State Com- 
mittee for such state: Michigan, Ohio, (including Wheeling, 
West Virginia), Indiana, Kentucky, (including Huntington, 
West Virginia), Illinois, Wisconsin, Minnesota, Iowa, Mis- 
souri, North Dakota, South Dakota, Nebraska and Kansas. 
The Joint State Committee shall consist of an equal number 
appointed by Emplovers and Unions but no less than three 
from each group. Each member may appoint an alternate 
in his place. The Joint State Committee shall at its first 
meeting formulate rules of procedure to govern the conduct 
of its procecdings. Each Joint State Committee shall have 
jurisdiction over disputes and grievances involving Local 
Unions or complaints by Local Unions located in its state. 


Section 2. 
City Road Committee 


The Operators and the Union within each area coming 
within the jurisdiction of the nearest Teamster’s Union 
Joint Council may create, subject to approval of the Joint 
Area Committee, a Joint City Road Committee, which shall 
consist of an equal number appointed by Employers and 
Unions, but no less than three from each group. Such Com- 
mittee shall at its first meeting formulate rules of proce- 
dure to govern the conduct of its meetings. Each Commit- 
tee shall have jurisdiction over disputes and grievances 
involving Local Unions or complaints by Local Unions lo- 
cated in its area. 


Secrion 3. 
Joint Area Committee 


The operators and the Unions shall together create a 
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permanent Joint Area Committee which shall consist of 
delegates from the Southeast Area, the Southwest Area, and 
the Central States Area. This Joint Area Committee shall 
meet at established times and at a mutually convenient loca- 
tion. 
SEcTION 4. 
Contiguous Territory 


If a dispute or grievance arising out of operations under 
this Agreement involves a Local Union situated in contigu- 
ous territory, such dispute or grievance shall be referred to 
any of the above Joint State Committees for handling by 
the Executive Secretary of the Central States Drivers Coun- 
cil, and after such reference shall be handled under the usual 
procedure of that Joint State Committec. 


SEcTIon 5. 
Function of Committees 


It shall be the function of the various committees above- 
referred-to to settle disputes which cannot be settled be- 
tween the Employer and the Local Union in accordance 
with the procedures established in Section 1 of ARTICLE 8. 


Section 6. 
Change of Terminals, etc. 


Present terminals, breaking points, or domiciles shall not 
be transferred or changed without the Employer first hav- 
ing asked for and received approval from the sub-committee 
on change of operations, the members of which shall be ap- 
pointed by the Joint Area Committee at each Quarterly 
Meeting. This shall not apply within a 25-mile radius. 


Secrion 7. 
Attendance 


Meetings of all Committees above-referred-to must be at- 
tended by each member of such Committee or his alternates. 
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Section 8. 
Examinations of Records 


The Local Union, Joint State Committee, or the Joint 
Area Committee shall have the right to examine time sheets 
and any other records pertaining to the computation of 
compensation of any individual or individuals whose pay is 
in dispute. 


ARTICLE §&. 
Grievance Machinery and Union Liability 
Section 1. 


The Union and the Employers agree that there shall be 
no strike, lockout, tie-up, or legal proceedings without first 
using all possible means of a settlement, as provided for in 
this Agreement, of any controversy which might arise. Dis- 
putes shall first be taken up between the Employer and the 
Local Union involved. 


Failing adjustment by these parties, the following proce- 
dure shall then apply: 


(a) Where a Joint State Committee, by a majority vote, 
settles a dispute, no appeal may be taken to the Joint Area 
Committee. Such a decision will be final and binding on 
both parties. Provided, however, that the Joint Area Com- 
mittee shall have the right to review and reverse any deci- 
sion of the Joint City or State Committee and make a final 
decision on the case if the Joint Area Committee has rea- 
son to believe the decision was not based on the facts as 
presented to the City or State Committee or in the posses- 
sion of either party and not presented to the City or State 
Committee, provided further, however, that such action by 
the Joint Area Committee may be taken only by unanimous 
vote. 


(b) Where a Joint State Committee is unable to agree 
or come to a decision on a case, it shall, at the request of 
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the Union or the Employer involved, be appealed at the 
next regularly constituted session. 

(ce) Where a Joint City Road Committee, by a majority 
vote, settles a dispute, no appeal may be taken to the Joint 
State Committee. Such a decision will be final and binding 
on both parties. 


Where a Joint City Road Committee is unable to agree or 
come to a decision on a case, or where there is no such com- 
mittee, it shall be submitted or appealed to the Joint State 
Committee at the next regular constituted session at the re- 
quest of the Union or the Employer involved. 


Minutes of the local committee shall set forth the position 
and facts relied on by each party, but each party may supple- 
ment such minutes at the hearing before the Joint State or 
Area Committee. 


(d) It is agreed that all matters pertaining to the inter- 
pretation of any provisions of this Agreement may be re- 
ferred by the State Secretary for the Union or the State 
Secretary for the Employers at the request of either the 
Employers or the Unions, parties to the issue, with notice to 
the other Secretary, to the Joint Area Committee at any 
time for final decision. 


At the request of the Company or Union representative, 
the Joint Area Committee shall be convened on seventy-two 
(72) hours’ notice to handle matters so referred. 


(e) Deadlocked cases may be submitted to umpire han- 
dling if a majority of the Joint Area Committee determines 
to submit such matter to an umpire for decision. Otherwise 
either party shall be permitted all legal or economic re- 
course. 


(f) Failure of any Joint Committee to meet without fault 
of the complaining side, refusal of either party to submit 
to or appear at the grievance procedure at any stage, or 
failure to comply with any final decision withdraws the 
benefits of ARTICLE 8. 
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(g) In the event of strikes, work-stoppages, or other ac- 
tivities which are permitted in case of deadlock, default, or 
failure to comply with majority decisions, no interpretation 
of this Agreement by any tribunal shall be binding upon the 
Union or affect the legality or lawfulness of the strike unless 
the Union stipulates to be bound by such interpretation, it 
being the intention of the parties to resolve all questions of 
interpretation by mutual agreement. Nothing herein shall 
prevent legal proceedings by the Employer where the strike 
is in violation of this Agreement. 


Section 2. 


It is further mutually agreed that the Local Union will, 
within two weeks of the date of the signing of this Agree- 
ment, serve upon the Company a written notice, which no- 
tice will list the Union’s authorized representatives who 
will deal with the Company, make commitments for the Un- 
ion generally, and in particular have the sole authority to 


act for the Union in calling or instituting strikes or any 
stoppages of work, and the Union shall not be liable for any 
activities unless so authorized. It is further agreed that 
in all cases of an unauthorized strike, slow-down, walk-out, 
or any unauthorized cessation of work in violation of this 
Agreement, the Union shall not be liable for damages re- 
sulting from such unauthorized acts of its members. While 
the Union shall undertake every reasonable means to in- 
duce such employees to return to their jobs during any such 
period of unauthorized stoppage of work mentioned above 
it is specifically understood and agreed that the Company 
during the first twenty-four (24) hour period of such un- 
authorized work stoppage shall have the sole and complete 
right of reasonable discipline short of discharge, and such 
Union members shall not be entitled to or have any recourse 
to any other provisions of this Agreement. After the first 
twenty-four (24) hour period of such stoppage and if such 
stoppage continues, however, the Company shall have the 
sole and complete right to immediately discharge any Un- 
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ion members participating in any unauthorized strike, 
slow-down, walk-out, or any other cessation of work, and 
such Union members shall not be entitled to or have any re- 
course to any other provision of this Agreement. It is 
further agreed and understood that the Central States 
Drivers Council shall not be liable for any strike, breach or 
default in violation of this Agreement unless the act is ex- 
pressly authorized by its Executive Board. A properly 
designated officer of the Central States Drivers Council 
shall, within twenty-four (24) hours after request is made 
to the Secretary of the Central States Drivers Council, de- 
clare and advise the party making such request, by tele- 
gram, whether the Council has authorized any strike or 
stoppage of work. The Central States Drivers Council shall 
make immediate effort to terminate any strike or stoppage 
of work which is not authorized by it without assuming 
liability therefor. 


It is understood and agreed that failure of the Central 
States Drivers Council to authorize a strike by a Local 
Union shall not relieve such Local Union of liability for a 
strike authorized by it and which is in violation of this 
Agreement. 


Section 3. 


Notwithstanding anything herein contained, it is agreed 
that in the event any Employer is delinquent at the end of 
a period in the payment of his contribution to the Health 
and Welfare or Pension Fund or Funds, created under this 
Agreement, in accordance with the rules and regulations of 
the Trustees of such Funds, after the proper official of the 
Local Union has given 72 hours’ notice to the Employer 
of such delinquency in Health and Welfare or Pension pay- 
ments, the employees or their representatives shall have the 
right to take such action as may be necessary until such 
delinquent payments are made, and it is further agreed that 
in the event such action is taken, the Employer shall be re- 
sponsible to the employees for losses resulting therefrom. 
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ARTICLE 9. 
Protection of Rights 


Section 1. 
Picket Line 


It shall not be a violation of this Agreement and it shall 
not be cause for discharge or disciplinary action in the event 
an employee refuses to enter upon any property involved in 
a labor dispute or refuses to go through or work behind 
any picket line, including the picket line of Unions party to 
this Agreement and including picket lines at the Employer’s 
place or places of business. 


Section 2. 
Struck Goods 


Recognizing that many individual employees covered by 
this contract may have personal convictions against aiding 
the adversary of other workers, and recognizing the pro- 
priety of individual determination by an individual work- 
man as to whether he shall perform work, labor or service 
which he deems contrary to his best interests, the parties 
recognize and agree that: 


It shall not be a violation of this Agreement and it shall 
not be a cause for discharge or disciplinary action if any 
employee refuses to perform any service which, but for the 
existence of a controversy between a labor union and any 
other person (whether party to this Agreement or not), 
would be performed by the employees of such person. 


Likewise, it shall be a violation of this Agreement and it 
shall not be a cause for discharge or disciplinary action if 
any employee refuses to handle any goods or equipment 
transported, interchanged, handled or used by any carrier 
or other person, whether a party to this Agreement or not, 
at any of whose terminals or places of business there is a 
controversy between such carrier, or person, or its em- 
ployees on the one hand and a labor union on the other 
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hand; and such rights may be exercised where such goods 
or equipment are being transported, handled or used by 
the originating, interchanging or succeeding carriers or 
persons, whether parties to this agreement or not. 


The Employer agrees that it will not cease or refrain from 
handling, using, transporting, or otherwise dealing in any 
of the products of any other employer or cease doing busi- 
ness with any other person, or fail in any obligation im- 
posed by the Motor Carriers’ Act or other applicable law, 
as a result of individual employees exercising their rights 
under this Agreement or under law, but the Employer shall, 
notwithstanding any other provision in this Agreement, 
when necessary, handle, use, transport or otherwise deal 
in such products and continue doing such business by use 
of other employees (including management representa- 
tives), other carriers, or by any other method it deems 
appropriate or proper. 


Section 3. 

Grievances 
Within five (5) working days of filing of grievance claim- 
ing violation of this Article 9 the parties to this Agree- 
ment shall proceed to the final step of the Grievance Pro- 
cedure without taking anv intermediate steps, any other 


provisions of this Agreement to the contrary notwithstand- 
ing. 


ARTICLE 10. 
Discharge or Suspension 


The Employer shall not discharge nor suspend any em- 
ployee without just cause, but in respect to discharge or 
suspension shall give at least one (1) warning notice of the 
complaint against such employee to the employee, in writ- 
ing, and a copy of the same to the Union affected, except 
that no warning notice need be given to an employee before 
he is discharged if the cause of such discharge is dishonesty 


125 


or drunkenness, or recklessness resulting in serious acci- 
dent while on duty, or the carrying of unauthorized passen- 
gers. The warning notice as herein provided shall not re- 
main in effect for a period of more than nine (9) months 
from date of said warning notice. Discharge must be by 
proper written notice to the employee and the Union af- 
fected. Any employee may request an investigation as to 
his discharge or suspension. Should such investigation 
prove that an injustice has been done an employee, he shall 
be reinstated. The Joint City Committee, the Joint State 
Committee and the Joint Area Committee shall have the 
authority to order full, partial or no compensation for time 
lost. Appeal from discharge, suspension or warning notice 
must be taken within ten (10) days by written notice, and a 
decision reached within thirty (30) days from the date of 
discharge, suspension or warning notice. If the employee 
involved is not within the home terminal area when the ac- 
tion of discharge, suspension or warning notice is taken, 
the ten (10) day period will start from the date of his re- 
turn to the home terminal. If no decision has been ren- 
dered on the appeal within thirty (30) days the case shall 
then be taken up as provided for in ARTICLE 8, Section 1 
of this Agreement. 


Uniform rules and regulations with respect to discipli- 
nary action may be drafted for each state must be approved 
by the Joint State Committee for such state and by the 
Joint Area Committee. Such approved uniform rules and 
regulations shall prevail in the application and interpreta- 
tion of this Article. 


ARTICLE 47. 
Subcontracting 


(a) The Employer agrees to refrain from using the 
services of any person who does not observe the wages, 
hours and conditions of employment established by Labor 
Unions having jurisdiction over the type of services per- 
formed. 


(b) For the purpose of preserving work and job oppor- 
tunities for the employees covered by this Agreement, the 
Employer agrees that no work or services presently per- 
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formed or hereafter assigned to the collective bargaining 
unit will be subcontracted, transferred, leased, assigned or 
conveyed in whole or in part to any other plant, person or 
non-unit employees, unless otherwise provided in this 
Agreement. The Employer may subcontract work when all 
of his regular employees are working except that in no 
event shall road work presently performed or runs estab- 
lished during the life of this Agreement be farmed out. 
Dock work shall not be farmed out except for existing 
situations established by agreed-to past practices. 


Overflow loads may be delivered by drivers other than 
the Employer’s employees provided all provisions of this 
contract are observed. Loads may also be delivered by other 
agreed-to methods or as presently agreed to. 


The normal, orderly interlining of freight for peddle as 
defined in ARTICLE 26, on an occasional basis, where there 
are parallel rights, and when not for the purpose of evad- 


ing this Agreement shall be permitted. Alleged violations of 
this provision shall be submitted to the Grievance Proce- 
dure. 


ARTICLE 51. 


Termination Clause 


Section 1. 


This Agreement shall be in full force and effect from 
February 1, 1961, to and including January 31, 1964, and 
shall continue in full force and effect from year to year 
thereafter unless written notice of desire to cancel or 
terminate the Agreement is served by either party upon the 
other at least sixty (60) days prior to date of expiration. 


Secrion 2. 


It is further provided that where no such cancellation or 
termination notice is served and the parties desire to con- 
tinue said Agreement but also desire to negotiate changes 
or revisions in this Agreement, either party may serve upon 
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the other a notice, at least sixty (60) days prior to January 
31, 1964, or January 31st of any subsequent contract year, 
advising that such party desires to continue this Agreement 
but also desires to revise or change terms or conditions of 
such Agreement. 


Secrion 3. 


Revisions agreed upon or ordered shall be effective as of 
February 1, 1964, or February 1st of any subsequent con- 
tract year. The respective parties shall be permitted all 
legal or economic recourse to support their request for 
revisions if the parties fail to agree thereon. 


IN WITNESS WHEREOF the parties hereto have set 
their hands and seals this 18th day of January, 1961, 
effective as of February 1, 1961. 


Negotiating Committees 

FOR THE EMPLOYEES: CENTRAL STATES DRIV- 
ERS’ COUNCIL: James R. Hoffa (Chairman), Dale Mann, 
Gene San Soucie, John T. O’Brien, Elvin Hughes, Law- 
rence Steinberg, Albert S. Parker, Gordon R. Conklin, E. E. 
Terry, Paul W. Priddy, Floyd C. Webb, Harry Bath, Roy 
L. Williams, Harry J. Wilford, Ted St. Peter, Greg Helvig, 
Michael J. Healy (Chairman of Council), Francis J. 
Murtha (Executive Secretary). 


FOR THE EMPLOYERS: Motor Carrier Employers 
Negotiating Policy Committee—Central States. In behalf of: 
Central Motor Freight Association, Inc., Indiana Motor 
Carriers Labor Relations Association, Inc., lowa Operators 
Association, Missouri-Kansas Motor Carriers Conference, 
Inc., Kentucky Motor Carriers Labor Advisory Council, 
Inc., Motor Carriers Employers’ Association of Michigan, 
Minnesota Motor Transport Employers Association, Ohio 
Motor Carriers Labor Relations Association, Sleeper Cab 
Operators, Motor Carrier Labor Advisory Council—Wis- 
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consin, Tri-City Common Carriers Trucking Association, 
J. Robert Wilson (Chairman), J. L. Burge, K. H. Grant, 
R. J. Leary, Thomas J. Hogan, Paul W. James, William J. 
Lemon. For: Irregular Route, Common & Contract Carriers 
Association, Robert A. Sullivan, D. A. Darling, Dale K. 
Craig, National Steel Carriers’ Association, Inc., Victor J. 
Schaeffner, Motor Carrier Labor Advisory Council, John 
Bridge (Chairman), Northern Ohio Motor Truck Associa- 
tion, Bernard S. Goldfarb. 


LOCAL UNION No. ........ , affiliate of I. B. of T., C. W., 


(Signed) 
GS ress eere aces xtearts 41 hoes ecalera CovaBerarot or sieys, b akerery oaieverae SSN sees 
(Title) 
Home Office Address: 


(Date Signed) 


This contract is approved as to form only by the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, and in doing so the 
International Union assumes no liability whatsoever under 
this contract for the performance thereof or otherwise, and 
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by such approval does not become a party to the Agree- 
ment. 


APPROVED 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA 


James R. Horra, 
General President. 
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OFFICIAL REPORT OF PROCEEDINGS 
BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 


Berore THE Nationa Lazor Rexations Boarp 
Ninth Region 
Case No. 9-CE-5-1-2 

In the Matter of: 
Truck Drivers Union Locau No. 413, InTernationan 
BroTHERHOoD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN, 
anp Hexrers oF America, and CentraL States Drivers 
Counc, INTERNATIONAL BrorHERHOOD OF ‘TEAMSTERS, 
CHAUFFEURS, WaREHOUSEMEN AND HELPERS oF AMEBICA, 

and 

Tue Parron Warenovse, Inc., 
and 


Arkansas Best Freicat System, THE CLeveLaND, Cotum- 


BUS anD Cincinnati Truckinc Company, C anp D Moror 
Denivery, Inc., Dixm-Onto Express, Harecxu’s Moros 
Freicut, Huey Moror Express, Inc., W. L. Heap, Inc., 
ConsotmaTep Freicotways, Rerynarpt TransFer Com- 
PaNy, SusurBaN Motor Freicut, Inc., THe Wuire Trans- 
PORTATION CoMPANY, 


Parties to Central States 
Area Local Cartage Agreement 


and 


Aupua Lrvzs, Inc., ARKaNsaS Best FreicHT System, SLEVE- 

LAND, CoLumBus anp Crncrnnati, HicHway, Inc., C anp D 

Motor De.ivery Company, Motor Freicar Corporation, 

Haecky’s Moror Freicut, W. L. Mean, Inc., ConsoLwatTED 

2 

FReicHtTways, SUBURBAN Moror FreicHt, ReryHarpt Trans- 

FER CompaNy, THE WHITE TRANSPORTATION CoMPANY, 
Parties to Central States Area Over-the-Road 

Motor Freight Agreement, and Ohio Rider 
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Case No. 9-CC-286 
In the Matter of: 
Truck Drivers Union Locan No. 413, INTERNATIONAL 
BroruerHoop or TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN, 
AnD HEeLpers or AMERICA, 
and 
THe Patron WareHouse, Inc. 
322 New Post Office Building, 
Columbus, Ohio, 
Tuesday, August 22, 1961. 
Pursuant to assignment, the above-entitled matter came 
on for hearing at 10:00 a.m. 


BEFORE: 
EUGENE F. FREY, Trial Examiner. 
APPEARANCES: 


H. DAVID CAMP and JACK B. BAKER, National 
Labor Relations Board, 1200 Ingalls Building, 6 East 


Fourth Street, Cincinnati, Ohio, appearing for the General 
Counsel. 


DAVID E. UELMEN, of Goldberg, Previant and Uel- 
men, 212 West Wisconsin Avenue, Milwaukee, Wisconsin, 
appearing for Respondent. 

3 

ROBERT C. KNEE, SR., and ROBERT C. KNEE, JR., 
713 Winters Bank Building, Dayton, Ohio, appearing for 
Local 413. 

4 
INDEX 


EXHIBITS 
For In 
Number Identification Evidence 
General Counsel’s 1-a thru 1-t 10 10 
General Counsel’s 2 13 13 
General Counsel’s 3 and 4 14 14 
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PROCEEDINGS 
Trial Examiner Frey: On the record. 
The hearing will come to order. Have silence, please. 


This is a formal hearing before the National Labor Rela- 
tions Board in the matter of Truck Drivers Union, Local 
413, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, and Central States 
Drivers Council, International Brotherhood of Teamsters, 
Chauffeurs, Warchousemen and Helpers of America and 
The Patton Warehouse, Inc., and other named parties to 
certain contracts, Cases Nos. 9-C-5, Sub. 1, and Sub. 2, and 
9-CC-286. 

The Trial Examiner conducting this hearing is Eugene 
F. Frey. 


Will counsel and other representatives for the parties 
please state their appearances for the record? 


Mr. Camp: Representing the General Counsel of the 
National Labor Relations Board is H. David Camp and 
Jack B. Baker. Our addresses are 1200 Ingalls Building, 6 
East Fourth Street, Cincinnati 2, Ohio. That is care of the 
National Labor Relations Board. 


Trial Examiner: Respondents? 


Mr. Uelman: Goldberg, Previent and Uelmen by David E. 
Uelmen, 212 West Wisconsin Avenue, Milwaukee, Wiscon- 
sin. 

Mr. Knee: Robert C. Knee, Sr., Robert C. Knee, Jr., gen- 

6 
eral counsel for the Ohio Conference of Teamsters and also 


representing Local 413. The address is 713 Winters Bank 
Building, Dayton 2, Ohio. 


Trial Examiner: Any other representatives who desire to 
be noted? 


I assume that counsel on both sides are familiar with the 
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opening statement the Trial Examiners make in these com- 
plaint cases. You don’t desire to have it read, do you? 


Mr. Uelmen: We don’t, sir. 


Trial] Examiner: All right, I will ask the Reporter to 
insert it in the record at his convenience. 


The official reporter makes the only official transcript of 
these proceedings, and all citations in briefs and arguments 
must refer to the official record. The Board will not certify 
any transcript other than the official transcript for use in 
any Court litigation. 


Proposed corrections of the transcript may be submitted 
either by way of stipulation or motion to the Trail Examiner 
for his approval. 

All matter that is spoken in the hearing room while the 
hearing is in session is recorded by the official reporter un- 
less the Trial Examiner specifically directs off-the-record 
discussion. 

In the event that any party wishes to make off-the-record 
statements, a request to go off the record should be directed 

7 


to the Trial Examiner and not to the official reporter. 
Statements and reasons in support of motions and objec- 
tions should be specific and concise. The Trial Examiner 
will allow automatic exceptions to all adverse rulings and, 
upon appropriate order, an objection and exception will be 
permitted to stand to an entire line of questioning. 


All exhibits offered into evidence shall be in duplicate. If 
a copy of any exhibit is not available at the time the original 
is received, it will be the responsibility of the party offering 
such exhibit to submit a copy before the close of the hearing. 


In the event such copy is not submitted and the filing 
thereof is not for good reason shown as having been waived 
by the Trial Examiner, any ruling receiving the exhibit may 
be rescinded and the exhibit rejected. 
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Any party shall be entitled, upon request for a reasonable 
period at the close of the hearing for oral argument. This 
shall be included in the stenographie report of the hearing. 
In the absence of such request, the Trial Examiner himself 
may ask for oral argument, if at the close of the hearing he 
believes that such argument would be beneficial to his un- 
derstanding of the contentions of the parties and the factual 
issues involved. 


The parties shall also be entitled upon request made be- 
fore the close of the hearing to file a brief or proposed find- 
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ings of fact and conclusions of law, or both, to the Trial Ex- 
aminer, who, before the close of the hearing will fix the 
time of such filing. 


At this point, I will ask the usual question. Have there 
been discussions between the parties settling the case? 


Mr. Camp: Yes, we have, Mr. Examiner, and we have, in 
fact, entered into a settlement agreement that disposes of 
Case No. 9-CC-296, and a little bit later in the hearing I 
propose to put in a copy of that settlement agreement. 


Trial Examiner: Has that agreement been executed? 


Mr. Camp: It has been executed and approved by the 
Regional Director of the North Region and we have already 
undertaken compliance with that agreement. 


The agreement has been executed within the last three or 
four days and we have not had an opportunity to formally 
sever the two cases. 


I would also like to say at this time that in regard Case 
No. 9-CE-5-1-2, which involves the legality of certain provi- 
sions in the contracts described in the complaint, we have 
entered into a stipulation of fact just prior to the hearing, 
and we propose to read that into the record. 


Trial Examiner: I take it that your formal procedure 
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after the pleadings go in will be to note the stipulation 
which completely dispose of 9-CC-286, is that correct? 


9 
Mr. Camp: Yes. 


Trial Examiner: And all the allegations in the consoli- 
dated complaint which deal with that? 


Mr. Camp: That is correct. 


Trial Examiner: As to 9-C-5, there will be a completely 
stipulated record without testimony. 


Mr. Camp: That is correct. It would be what I think is a 
sole question of law as to whether two provisions in current 
agreements are violative of Section 80 of the Act. 


Trial Examiner: I see. All right. 


Mr. Camp: If we could have a minute, I would like to 
complete the appearance sheet and get the charging party’s 
name on the appearance sheet. 


Trial Examiner: All right, off the record. 
(Discussion off the record.) 
Trial Examiner: On the record. 


Proceed, Mr. Camp. 


Mr. Camp: I would like to note for the record that there 
is a representative for the Charging Party present. He did 
not make an appearance. The Charging Party is the Patton 
Warehouse, Inc., 2370 Harrison Road, Columbus 16, Ohio. 


Here representing the Charging Party is one Mr. L. D. 
Patton, Vice President of that concern. 


Did I state your name and address correctly, Mr. Patton? 


Mr. Patton: That is correct. 
10 


Trial Examiner: All right, proceed. 
Mr. Camp: At this time, I would like to introduce the 
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General Counsel’s formal exhibits. Those exhibits are 
marked General Counsel’s Exhibit 1-a through 1-t. General 
Counsel’s Exhibit 1-t is an index and description of all the 
formal documents in Case 9-CE-5-1-2, and Case No. 9-CC- 
286. 

I have shown these formal papers to counsel for the 
Central States Drivers Council, and counsel for Local 413, 
and Mr. Patton, representing the Charging Party, and I 
offer them into evidence at this time. 

Trial Examiner: Any objections? 

Mr. Uelmen: No objection. 


Trial Examiner: No objection, the documents are re- 
ceived, with the markings 1-a through 1-t as placed upon 
them for identification. 

(Whereupon, the documents above referred to were 


marked General Counsel’s Exhibits l-a thru 1-t for 
identification, and received in evidence.) 


Mr. Camp: As I stated previously, Case No. 9-CC-286, 
which only involves Truck Drivers Union Local 413, and 
does not involve the Respondent, Central States Drivers 
Council, has been settled, and as part of the settlement 
agreement, there is a clause in same that severs Case No. 
9-CC-286 from Case No. 9-CE-5-1-2. I would like to offer 
into the formal papers as General Counsel’s Exhibit 2 and 
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conformed copy of that settlement agreement. 
Trial Examiner: Any objection? 


Mr. Knee: We have no objection. If it please the Trial 
Examiner, however, in discussing this matter in the corridor 
with Mr. Camp, once he introduces it, I would like to make 
a statement in connection with the settlement of this case. 


Mr. Camp: Why not make the statement now, Mr. Knee, 
I am offering it into evidence. 


Mr. Knee: All right. 
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We have no objection. I think we are in accord with Gen- 
eral Counsel that it is not probative of the issues here. It is 
background material, but the thing I wish to say is that it 
was settled for the purpose of separating these issues and 
making the 8(a)(e) issue before your Honor, and inadvert- 
ently—we both admit this—it was left out of the settlement 
of the CC case that any statements made in the settlement 
and notice would not be an admission on the part of Local 
Union 413. That is the statement that I make, and Mr. 
Camp, is that not a correct statement? 


Mr. Camp: That is fine. I would agree that the settlement 
of 9-CC-286 should not act as an admission or have any pro- 
bative effect in the disposition of the CE case. 


Trial Examiner: In other words, the CE case is to be 
considered on the facts to be presented later in ths record, 
entirely on those facts and without regard to anything that 
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was stated by the parties in the settlement of the CC case? 
Mr. Knee: That is a correct statement, sir. 
Mr. Camp: I would agree to that. 


Trial Examiner: All right, there being no objection, and 
considering the remarks of Mr. Knee, Sr., as added to the 
stipulation of settlement, and as part of it, I will admit that 
document in evidence for the limited purpose indicated by 
General Counsel. 


I assume, now, that you will add—you will follow this with 
a formal motion to settle the cases. I suppose that will be 
placed on the record and granted so that on the basis of the 
settlement, the issue will be disposed of. 


For purposes of considering the remaining part of the 
complaint in orderly fashion, we can consider the complaint 
in 9-CC-286 as withdrawn or, in effect, not before me? 


Mr. Camp: That is correct. 
Trial Examiner: I see. 
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Mr. Camp: In fact, the settlement agreement which you 
have not had an opportunity to see has a clause in it that the 
approval of the agreement will act as a withdrawal of the 
complaint in the CC case. 


Trial Examiner: I see. 


Mr. Camp: And, in fact, the Regional Director has ap- 
proved it, and I would think that act would have been with- 
drawn the Case No. 9-CC-286. 
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Trial Examiner: Under present Board practice, you 
might refresh my recollection on this: Can this type of 
settlement become completely effective with the Regional 
Director’s approval alone, or must it be approved by 
Washington? 


Mr. Camp: It becomes effective upon approval of the 
agreement by the Regional Director. 


Trial Examiner: All right. 


On those representations, and there being no objection, 
the settlement agreement in 9-CC-286 is admitted in evi- 
dence for the limited purpose stated, as General Counsel’s 
Exhibit No. 2. 

(Whereupon, the document above referred to was 
marked General Counsel’s Exhibit No. 2 for identifica- 
tion and received in evidence.) 

Mr. Camp: As I have stated, the parties have entered 
into a stipulation of facts and it is on this stipulation that 
we believe the issues in this case should be decided. 


Trial Examiner: All right. 


Mr. Camp: The first stipulation is as follows: Respondent 
Local, and Respondent Council to collective bargaining 
agreements entitled ‘‘Central States area local cartage 
agreement,’’ which I will refer to here in as the cartage 
agreement, and the Central States are over-the-road agree- 
ment. 


223 


Copies of these agreements are hereby being offered into 
14 


evidence. The cartage agreement is marked General Coun- 
sel’s Exhibit 3 and the road agreement is marked General 
Counsel’s Exhibit 4. 


Could we have an agreement on that much of the stipula- 
tion and a ruling as to whether these exhibits will be re- 
ceived? 


Trial Examiner: Is that stipulation satisfactory? 
Mr. Knee: It is with us. 
Mr. Uelmen: Yes. 


Trial Examiner: All right. There is no objection, then, to 
the admission of these documents in evidence. 


Mr. Uelmen: We have no objection. 


Trial Examiner: As a part of the stipulation so far. There 
being no objection, the documents are received as Exhibits 
3 and 4 of General Counsel. 


(Whereupon, the documents above referred to were 
marked General Counsel’s Exhibits Nos. 3 and 4 for 
identification and received in evidence.) 


Mr. Camp: The second stipulation is as follows: The 
parties submit that the issues remaining for decision in this 
ease are solely questions of law, to wit: Whether certain 
provisions in the cartage and road agreements are violative 
of Section 8-E of the Act. 


The third stipulation is as follows: At all times material 
to the issues herein, Respondent Local and Respondent 
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Council have required Employer parties to these agree- 
ments to maintain and give effect to the provisions desig- 
nated ‘‘Protection of rights’’ and ‘‘Subcontracting’’ which 
provisions are set forth verbatim in Paragraphs 10 and 11 
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of the complaint. It is the legality of these provisions which 
is in issue herein. 


Mr. Uelmen: I believe that is correct except that on the 
subcontracting article, I understand you are complaining 
only as to subparagraph A? 


Mr. Camp: That is correct. 

Mr. Knee: Yes, that is a correct statement. 
Mr. Camp: That is correct. 

Mr. Knee: Not the entire paragraph. 

Mr. Camp: Just the Paragraph A. 

Trial Examiner: May I ask a question there? 


Are the articles—the two articles with the subsections 
stated in Paragraph 10 of the complaint, as to the local 
cartage agreement, exactly the same in the over-the-road 
contract? Are they identical in terms? 

Mr. Camp: They are identical although they appear in 
different portions of the contract. 

Trial Examiner: They have a different number in se- 
quence? 

Mr. Knee: That is correct. The substance, I think, Mr. 
Hearing Officer, is the same. 
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Trial Examiner: All right. 

Mr. Uelmen: The protection of rights clauses is entitled 
Article 9 of both contracts. However, the subcontracting 
clause in the cartage agreement is Article 29, Subsection 5. 

Trial Examiner: It is 47 in the other one? 


Mr. Uelmen: Yes, it is. 


Trial Examiner: All right. 


Now, with that explanation, is the stipulation that Mr. 
Camp has stated up to this point satisfactory? 


Mr. Knee: Up to this point, satisfactory. 
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Mr. Uelmen: Yes. 


Trial Examiner: All right, proceed, if you have anything 
further. 


Mr. Camp: Yes, I have another stipulation going to juris- 
dictional issues. 


The stipulation is as follows: Various and numerous em- 
ployer associations, individual employers, and persons are 
parties to the cartage and road agreements. 


Some of the names of the employer associations, parties 
to these agreements, are set forth on the signature page of 
said agreements. Each of the employer members of the 
employer associations, are engaged in the interstate trans- 
portation of freight by motor carrier in the Central States 
area, which area is described in the agreements, and each 
receives annual revenue for said interstate transportation 
of freight in excess of $50,000. 

17 

Numerous employers are parties to these agreements by 
virtue of having executed same individually. All the em- 
ployers set forth in the complaint as being parties to these 
agreements are, in fact, parties to these agreements and 
each receives in excess of $50,000 annual revenue for the 
interstate transportation of freight. 


When considered in the aggregate, the employers who are 
parties to these agreements will receive annual revenue in 
excess of one hundred million dollars for the interstate 
transportation of freight. All parties concede that the em- 
ployers described herein are engaged in commerce within 
the meaning of Sections 2, (6) and (7) of the Act. 


Trial Examiner: Is that satisfactory? 
Mr. Knee: That is satisfactory. 
Mr. Uelmen: Yes. 


Trial Examiner: All right, that stipulation is a part of 
the record. 


Anything further? 


Mr. Camp: We have also agreed and stipulated that the 
General Counsel has no evidence to the effect that any em- 
ployer has ceased doing business with The Patton Ware- 
house, Inc. The carrier employers involved have handled 
freight destined to or coming from The Patton Warehouse, 
Inc., by use of supervisors and management representatives 

18 
during the entire period of the labor dispute between The 
Patton Warehouse, Inec., and Respondent Local 413. 


Trial Examiner: Is that satisfactory? 
Mr. Knee: That is satisfactory. 
Mr. Uelmen: Yes. 


Trial Examiner: That is accepted and is considered part 
of the record. 


MR. CAMP: That is all I have at this time, and with 
those stipulations, the General Counsel rests. 


I would like to add one thing further, that the pleadings 
are in evidence herein and there are certain admissions in 
the pleadings ; for instance, that the Central States Drivers 
Council, and Local 413 are labor organizations as defined 
in the Act. 


Trial Examiner: Everything that is admitted in here, to 
the extent that it is material to the issues of 9-C-E-5 will be 
considered a part of the stipulation. 


Mr. Camp: Fine, that is what I wanted to make clear. 
Trial Examiner: All right. 

General counsel rests? 

MR. CAMP: Yes. 


Trial Examiner: I suppose, however, before you do, I 
ought to consider that you have made a formal motion to 
sever the complaint so far as it involves allegations dealing 
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with 9-CC-286 from the consolidated complaint in accord- 
19 

ance with the settlement agreement? 

Mr. Camp: Yes. 

Trial Examiner: I consider that you have made that 
motion. There is no objection, of course? 

Mr. Knee: No objection. 

Mr. Uelmen: None. 

Trial Examiner: That motion is granted. 


Now, this is the normal time for any motions by the 
Respondent. 


Mr. Knee: We have no motions. 


Trial Examiner: Does Respondent have any evidence to 
offer besides the stipulation of fact? 


Mr. Knee: Just one second, if we may. 


Mr. Knee: Mr. Trial Examiner, we have no evidence to 
offer. We are in accord with the statement of General Coun- 
sel, and, as a matter of fact, both of us have worked toward 
this end to the best of our ability to see to it that the issues 
presented could be one of law. The law involved, of course, 
in Section 8-E which places in jeopardy the two clauses 
which appear in the contracts which are now exhibits in 
this case before your Honor. 


In view of that, and in view of the severance of the case 
we talked about before, the CC case, we don’t care to intro- 
duce any evidence. 

Trial Examiner: That means that Respondents rest their 
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case entirely on the stipulation of facts stated by General 
Counsel and accepted by Respondents with such a clarifica- 
tion and addenda as have been stated by one or both sides 
during the presentation of that stipulation? 


Mr. Knee: That is correct. 
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Trial Examiner: All right. 


Then, I assume that there will be no desire on the part of 
either side to make any extended motions or oral arguments 
at this time, is that correct? Is this something you prefer to 
handle by brief? 


Mr. Knee: Our position is this, and I don’t speak for the 
General Counsel, our position for the Respondents is this: 
We have no motion at the moment. We do not care to argue 
the matter orally, and we would prefer to argue it on brief. 


I should like at this time, if I may, and if I am not out of 
order, and if I am, I know that your Honor would tell me so. 


We have done this because General Counsel and counsel 
for the Central States Drivers Council, and General Coun- 
sel, have well recognized the fact that in Atlanta, Georgia, 
there has been a similar issue; one in New Jersey. I want the 
records to disclose why we have done this, I think it is wise, 
Mr. Camp. 


Mr. Camp: Fine. 
Mr. Knee: This issue has been tried protractedly by 
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evidence. It has now been briefed. The exact status of that, 
I think it is now in the hands of the Trial Examiner, who 
heard that case. 


Trial Examiner: There have been two other CE cases, one 
in Atlanta. 


Mr. Knee: Yes, one in Atlanta is almost similar to this 
on the issues of law and facts, as a matter of fact. 


I do not know the exact posture of that one in New Jersey, 
but it is similar, so my point, and at this point it may be that 
we will ask for a little indulgence on briefs because it would 
appear to me that the issue which has been argued and 
briefed and tried with a voluminous record in Atlanta, Geor- 
gia, could very well be considered to be a precedent. I wish 
to say, however, if I may—that I am not aware of the fact 
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that the one clause that is in issue here, legally, the subcon- 
tracting clause—I am not aware that that was a part of the 
Atlanta situation. I have been informed that the issue on 
the subcontracting clause was inadvertently left out, and I 
further understand, but I do not know this positively, that 
has been placed in issue. Be that as it may, it is quite pos- 
sible that this case, as between the two, would have the addi- 
tional issue on the subcontracting clause as being illegal and 
violative of 8-E. The protection of rights clause was in 
there all over the places, if the Trial Examiner please; so 
in fixing time for the filing of briefs, I would appreciate it, 
22 
that we for the Respondents could have the Trial Examiner 
take those facts into consideration, that that is pretty well 
on its way, and it would seem to me there would be no hurry 
ona brief in this matter, although we shall brief it naturally. 


I make that statement. 


Trial Examiner: Does the General Counsel have any 
motions or desire to present any oral argument? 


Mr. Camp: No. I also intend to file a brief and I think that 
I can adequately cover the issues in the brief. 


Trial Examiner: I will state at this point that the failure 
of Respondents to make any motions formally on the record 
at this time will not be held against them in any way. I as- 
sume that any motions that you will make will be incorpo- 
rated in your brief? 


Mr. Knee: If any we have. 


Trial Examiner: They will all be based on the questions 
of law to be argued there? 


Mr. Knee: That is right. 
Trial Examiner: Fine. 


When was the Atlanta case, the CE case, that you refer 
to closed? When was the hearing closed? 
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Mr. Knee: Mr. Uelmen, would you accommodate the Trial 
Examiner with that information? 


Trial Examiner: I don’t need the exact date, approxi- 
mately? 
23 
Mr. Uelmen: I don’t know when the trial closed, but the 
briefs have been filed with the Trial Examiner for at least 
a period of a month or more. 


Mr. Knee: This was the brief of the Respondents which 
I hold in my hand, and it was served on all parties according 
to the certification on July 10, 1961. 


Trial Examiner: That means, then, that for the purposes 
of consideration of that case, the Examiner in that case has 
had it for consideration completely, I suppose, since July 
10? 


Mr. Knee: Thereabouts. 


Trial Examiner: I may allow a period up to 35 days 
under present Board rules for filing briefs in this case. 


Do all of you gentlemen want that length of time in view 
of the fact that you have already filed a brief on—prepared 
the law and filed a brief on practically the same issue, with 
one exception, in the other case? 


Mr. Knee: I would say that would be true as far as I am 
concerned. I would like the record to show that my office 
here in Ohio—I am down south here in Ohio—was not in the 
Atlanta case. 


Mr. Previent and Mr. Uelman and lawyers from the south- 
land were in that case. I haven’t had the advantage of the 
transcript, of course. I don’t think it will be necessary since 
we have a stipulation here. 

Trial Examiner: You wouldn’t need the transcript in that 

24 
since Mr. Uelman’s office was in both cases, I assume that 
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they collaborated in preparing the brief on the law down 
there, so you have already got that. 


Mr. Knee: We have that. 
Trial Examiner: Available? 


Mr. Knee: We have that. In fact, Mr. Uelman and I 
were discussing this last evening, and save for one issue 
of the subcontracting which we must research and present 
our arguments, it would be my opinion that the brief already 
filed which in our candid opinion is adequate, could almost 
be a boiler plate here. 


Of course, in our pleadings, we raised the constitutional 
issue with full knowledge that although 8-E we claim is 
unconstitutional, the Board has no authority to pass on 
that. That is not argued in the brief which has been filed 
with the Trial Examiner in Atlanta, only alluded to, just 
very briefly. 

I believe that outside—do you agree with me, Mr. Uelman 
—that as far as we see it, we could take this brief—we have 
gone over it very, very carefully and it could be used for, 
save for the subcontracting issue. 


Mr. Uelman: Yes. I assume that the reason for your ques- 
tion was to prefer a shorter period of time if we would do 
it in a shorter period of time. Is that correct, Mr. Trial 
Examiner? 


Trial Examiner: Yes. I can give you the reason for my 
2 
question there. 


You gentlemen of course may know that the Board has 
been doing a lot of reorganizing and a lot of—in the way 
of striving toward efficiency in cutting down time lags in all 
phases of the consideration of these cases and one thing, 
they have requested the Trial Examiners to do, as a divi- 
sion, is to shoot toward a goal of getting an intermediate 
report issued for the benefit of the Board and all parties, 
within 60 days after the close of hearing. That is a goal, 
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as an average. Of course, that doesn’t apply to cases with 
extended records, and this case doesn’t have an extended 
record, so I must consider that if I give you a full 35 days, 
that leaves only 25 days in which to consider those briefs 
and give them all the consideration that they need on this 
type of issue and get a report out. 


Since you already have a prepared brief on the law on 
a similar point, I have got to try to cooperate with the 
Board’s desires, too, so I will give you 25 days from today’s 
date. That means that the briefs by both parties will have 
to be in my hands in Washington by Saturday, September 
16, 1961. 


Mr. Knee: May I address the Trial Examiner, please? 
Trial Examiner: Yes. 


Mr. Knee: In view of what you have said, and in view 
of what I have said with reference to the brief that has been 
prepared on a similar issue, if the Trial Examiner—I use 
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this broadly—if the Trial Examiner has no objection—I 
don’t speak for Mr. Uelman—I should like to do this: To 
use the brief which has been filed in the Atlanta case which 
raises these issues as a matter of law, to add to that the 
legal argument with reference to the subcontracting clause 
in both the road and city contracts, and with that under- 
standing, with research having been done—and that was a 
tremendous job—I believe—do you have any objection to 
that, Mr. Uelman? 


Mr. Uelman: No. 


Trial Examiner: Well, that is entirely within the prov- 
ince of counsel. 


Mr. Knee: I am only stating on the time element here 
that your Honor gives us. 


Trial Examiner: Well, there is one addendum to that, of 
course, which I will come to in a minute. 
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Briefs should be in my hands by September 16, 1961, by 
both sides, and those briefs should be submitted to me in 
triplicate, should be in typewritten, printed, or mimeo- 
graphed form. At the time they are filed with me, copies 
should be served, of course, upon opposing counsel. 


If, for some reason, any of the parties desire an exten- 
sion of this time which I have granted for filing briefs, a 
written request for such extension submitted in triplicate 
must be submitted to the Chief Trial Examiner in care of 
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National Labor Relations Board, Washington 25, D. C., at 
least three days before September 16, 1961. At the time 
of that submission, a notice of request for such extension 
must be served upon all of the parties, and proof of such 
service must also be given to the Chief Trial Examiner 
within that time. 


In due course, I will prepare and file with the Board my 
report and recommended order in this case and will cause 
a copy of it to be served upon each of the parties. When 
my report and order are filed with the Board, the Board 
will then enter an order transferring this case to itself, and 
will serve copies of that order upon all the parties. At this 
point, my official connection with this case will cease. 


Mr. Camp: Could I make one further statement, before 
you close the case, Mr. Frey? 


Trial Examiner: Yes. 


Mr. Camp: I was just thinking that it might be well if 
the record showed that numerous parties who are parties to 
the Central States area local cartage agreement and parties 
to the over-the-road agreement are represented here, and I 
take it that none of them have any objections to any of the 
proceedings that—or any of the stipulations that have pre- 
ceded in this case? 


Trial Examiner: Since this case is not being presented 
by them as individuals and there is only one Charging 
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Party in this case, the party that has control of the stipu- 
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lation from the government’s point of view is the General 
Counsel for the National Labor Relations Board. 


I assume that if any of the parties were represented here 
by some representatives had any thoughts on the form of 
the stipulation that has been accepted by both counsel and 
the course of these proceedings, any thoughts on that sub- 
ject would be submitted to you. 


I don’t propose to poll all the other employers who may 
be represented here and say, ‘‘Is this satisfactory to you?’’ 


I don’t think that is necessary. 


Mr. Camp: I think the Board has considered parties to 
contracts as parties to the proceedings and they have al- 
lowed them to participate in the hearing. They are not Re- 
spondents, and I agree that you should not poll them, but I 
wanted the record to show that all of them that wanted to 
be here are here and they have heard the stipulations and 
they have raised no objections. 

Trial Examiner: Well, I have heard no objection from 
Mr. L. D. Patton or any other representative of any em- 
ployer, so if the record shows that there is no objection, 
that is that. 

Mr. Camp: All right. 

Trial Examiner: Before we close, if you wish to talk to 
any of them. 

Mr. Camp: J have talked to numerous of them and they, 
in fact, have no objections, but I wanted the record to show 

29 


that many of them were here, for whatever that is worth. 


Tria] Examiner: Well, that is on the record. 
Mr. Camp: All right. 


Trial Examiner: After the Board transfers the case to 
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itself, the procedure which is followed before the Board 
from that point forward as to filing of exceptions to my 
report, submission of briefs, requests for oral argument 
and matters of that sort are all contained in the Board’s 
Rules and Regulations and Statements of Procedures, 
Series 8, as amended some time in September or October, 
1960. 


A copy of those rules and regulations, I assume, is in 
the hands of counsel and are available to any persons who 
wish to see them. 


Is there anything to be discussed now? 
Anything by General Counsel? 
Mr. Camp: I have nothing. 


Trial Examiner: Anything by Respondents? 
Mr. Knee: Nothing. 


Trial Examiner: There being nothing further, the hear- 


ing is now closed. 


(Whereupon, at 10:50 a.m., the hearing in the above- 
entitled matter was closed.) 
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INTERMEDIATE REPORT 


IR-964 
Columbus, Ohio 


UNITED STATES OF AMERICA 


Berore THE NationaL Lasor Rextations Boarp 
Division oF TrraL Examiners 
Washington, D. C. 


Case Nos. 9-CHE-5-1-2 


Truck Drivers Union Locat No. 413, IsrernationaL 
BrorHERHOOD oF TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN aND Hevpers or AMERICA, and CenTRAL SrarTEs 
Drivers Counc, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
oF AMERICA 


and 
Tue Parton Warenovse, Inc. 


and 


Arxansas Best Freicut System, THE CLEVELAND, CoLUM- 
Bus AND Cincinnati Trucxixe Co., C. anp D. Moror 
De.ivery, Inc., Drxre Ox10 Express, Haecky’s Motor 
Freicut, Hvey Moror Express, Ixc., W. L. Mean, Inc., 
CoxsoumaTeD Freicntways, Retynarpt TRaNnsFER Co., 
Susvursan Motor Freicur, Inc., Toe Wurre TRranspor- 
tation Co. 


Parties to Central States Area 
Local Cartage Agreement 


and 


Aupua Lrixes, Inc., ARKaNSaS Best Freicut System, CLEvE- 
LAND, Coumsus & Crncrxnatt Hicuway, Inc., C. anv D. 
Moror Detivery Co., Motor Freicut Corp., HaEcKL’s 
Moror Freicut, W. L. Mean, Ixc., ConsonipaTED 
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Freicutways, Susursan Motor Freicut, ReinHARDT 

TransFer Co., THE Waite Transportation Co. 
Parties to Central States Area 
Over-The-Road Motor Freight 
Agreement, and Ohio Rider 


Case No. 9-CC-286 


Truck Drivers Union Locau No. 413, InrernationaL 
BrorHerHoop oF TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN AND HELPERS oF AMERICA 

and 
Tue Parron Warenouse, Ixc. 

H. David Camp, Esq., and 

Jack B. Baker, Esq., for the 

General Counsel. 
Goldberg, Previant and Uelmen, by 

David E. Uelmen, Esq., of 

Milwaukee, Wis., and 
Robert C. Knee, Sr., and 

Robert C. Knee, Jr., Esqs., of 

Dayton, Ohio, appearing for 

Respondent Unions. 
Before: Eugene F. Frey, Trial Examiner. 


InTERMEDIATE REPORT 
Statement of the Case 


This case, in which all parties were represented and par- 
ticipated by counsel or other representatives, was heard 
before the undersigned Trial Examiner in Columbus, Ohio, 
on August 22, 1961, on a consolidated complaint issued Jan. 
27, 1961, by the General Counsel of the National Labor Re- 
lations Board, and an answer duly filed by the Respondents, 
Truck Drivers Local Union 413, IBT, and Central States 
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Drivers Council, IBT,1 which denied the commission of the 
unfair labor practices alleged in the complaint and raised 
one constitutional defense. The case was presented by the 
parties entirely on a stipulated set of facts. All parties 
waived oral argument. General Counsel and Respondents 
have filed briefs which the Trial Examiner has carefully 
considered. 


On August 14, 1961, the parties executed a settlement 
agreement, approved by the Regional Director for the Ninth 
Region on August 15, 1961, which disposed of the issues 
raised by the pleadings in Case No. 9-CC-286. The argu- 
ment provided that, on its approval, Case No. 9-CC-286 
should be severed from Case No. 9-CE-5-1-2, and the com- 
plaint in the prior case withdrawn. In accordance with that 
agreement, which is in evidence herein, the Trial Examiner 
granted the motion of General Counsel to sever Case No. 
9-CC-286 and withdraw the complaint therein. Hence, the 
basic issues litigated in the remaining Case No. 9-CE-5-1-2 
are as follows: 


(1) Whether certain provisions of collective-bargaining 
agreements executed by Respondents with certain employ- 
ers named im the caption, and others, effective February 1, 
1961, amount to ‘‘entering into”’ illegal ‘‘hot cargo’’ agree- 
ments within the meaning and proscription of Section 8(e) 
of the National Labor Relations Act, 61 Stat. 136 (herein 
called the Act), which was added to the Act by Section 
704(b), Title VII of the Labor-Management Reporting and 
Disclosure Act of 1959, P.L. 86-257, 86th Congress. 


(2) Whether Section 8(e) of the Act is unconstitutional. 


Upon the pleadings, stipulated facts, and the entire rec- 
ord in the case, I make the following: 


1In this report, Truck Drivers Local Union 413, IBT, will be called the 
Local, Central States Drivers Council, IBT, will be called the Council, and 
‘“‘IBT'’ will refer to International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America. 
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Frxpincs oF Fact 
I. The business of the Employers 


The Employers named in the caption and others who are 
employer members of associations named in the two agree- 
ments described below, are each engaged in the business of 
interstate transportation of freight by motor vehicle in the 
Central States Area,? and during the past year each has re- 
ceived in excess of $50,000 gross revenue from such inter- 
state operations. In the aggregate, all employers who are 
parties to said agreements receive annually gross revenue 
in excess of $100,000,000 from such operations. Respond- 
ents admit, and I find on these facts, that the Employers are 
and have been engaged in commerce within the meaning of 
Section 2(6) and 7 of the Act. 


Il. The labor organizations involved 


The Local and the Council are labor organizations within 
the meaning Section 2(5) of the Act. 


III. The unfair labor practices 


On various dates since March 1, 1961, the Employers 
named in the caption as ‘‘parties to Central States Area 
Local Cartage Agreement,’’ and other employers, individ- 
ually or as members of employer associations operating 
within the territorial jurisdiction of the Local, entered into 
a collective-bargaining agreement with Respondents as the 
collective bargaining representative of their employees, en- 
titled ‘Central States Area Local Cartage Agreement’’ 
(herein called Local Cartage Agreement). 


On various dates since March 1, 1961, the Employers 
named in the caption as ‘‘parties to the Central States Area 
Over-the-Road Agreement,’’ and other employers, individ- 


2 The Central States Area is defined in the agreements as ‘‘ Michigan, Ohio, 
Indiana, Illinois, Wisconsin, Minnesota, Iowa, Missouri, North Dakota, South 
Dakota, Nebraska, Kansas, Kentucky, and Huntington, and Wheeling, West 
Virginia, and operations into and out of all continguous territory.’’ 
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ually or as members of employer associations operating 
within the territorial jurisdiction of the Local, entered into 
a collective-bargaining agreement with Respondents as the 
collective-bargaining representative of their employees, en- 
titled ‘‘Central States Area Over-The-Road Motor Freight 
Agreement with Ohio Rider’’ (herein called the Over-the- 
Road Agreement). 


Each agreement was effective as of February 1, 1961, 
and remains in effect until January 31, 1964, unless sooner 
terminated as provided therein. 


At all times since February 1, 1961, Respondents have 
required the employer parties to these agreements to main- 
tain and give effect to Article 9 entitled ‘‘Protection of 
Rights,’’ which is identical in each agreement, and to Ar- 
ticle 29(a) entitled ‘‘Sub-contracting,’’ of the Local Cart- 
age Agreement, and an identical provision in Article 47(a), 
entitled ‘‘Sub-contracting,’’ of the Over-the-Road Agree- 
ment. The common Article 9 reads as follows: 


ARTICLE 9—Prorection or RicHTS 
Section 1, Picket Line 


It shall be a violation of this Agreement and it shall not 
be cause for discharge or disciplinary action in the event 
an employee refuses to enter upon any property involved 
in a labor dispute or refuses to go through or work behind 
any picket line, including the picket line of Unions party to 
this Agreement and including picket lines at the Employ- 
er’s place or places of business. 


Section 2, Struck Goods 


Recognizing that many individual employees covered by 
this contract may have personal convictions against aiding 
the adversary of other workers, and recognizing the pro- 
priety of individual determination by an individual work- 
man as to whether he shall perform work, labor or service 
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which he deems contrary to his best interests, the parties 
recognize and agree that: 


(a) It shall not be a violation of this Agreement and 
it shall not be a cause for discharge or disciplinary 
action if any employee refuses to perform any service, 
which, but for the existence of a controversy between 
a Labor Union and any other person (whether party to 
this Agreement or not), would be performed by the 
employees of such person. 

(b) Likewise, it shall not be a violation of this Agree- 
ment and it shall not be a cause for discharge or dis- 
ciplinary action if any employee refuses to handle any 
goods or equipment transported, interchanged, handled 
or used by any carrier or other person, whether a party 
to this Agreement or not, at any of whose terminals 
or places of business there is a controversy between 
such carrier, or person, or its employees on the one 
hand and a Labor Union on the other hand; and such 
rights may be exercised where such goods or equip- 
ment are being transported, handled or used by the 
originating, interchanging or succeeding carriers or 
persons, whether parties to this Agreement or not. 

(ce) The Employer agrees that it will not cease or 
refrain from handling, using, transporting, or other- 
wise dealing in any of the products of any other Em- 
ployer or cease doing business with any other person, 
or fail in any obligation imposed by the Motor Car- 
riers’ Act or other applicable law, as a result of indi- 
vidual employees exercising their rights under this 
Agreement or under law, but the Employer shall, not- 
withstanding any other provision in this Agreement, 
when necessary, handle, use, transport, or otherwise 
deal in such products and continue doing such business 
by use of other employees (including management rep- 
resentatives), other carriers, or by any other method 
it deems appropriate or proper. 
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Section 3, Grievances 

Within five (5) working days of filing grievance claiming 
violation of this Article 9, the parties to this Agreement 
shall proceed to the final step of the Grievance Procedure, 
(Article 8, See. 1(c)) without taking any intermediate steps, 
any other provisions of this Agreement to the contrary not- 
withstanding.® 

Article 29 of the Local Cartage Agreement reads as 
follows: 


ARTICLE 29—Sub-contracting 


(a) The Employer agrees to refrain from using the serv- 
ices of any person who does not observe the wages, hours 
and conditions of employment established by labor unions 
having jurisdiction over the type of services performed. 


General Counsel contends mainly, that Respondents’ en- 
tering into, maintenance and enforcement of these ‘‘hot 
cargo’’ provisions have violated Section 8(e) of the Act 
which provides as follows: 


(e) It shall be an unfair labor practice for any labor 
organization and any employer to enter into any con- 
tract or agreement, express or implied, whereby such 
employer ceases or refrains or agrees to cease or re- 
frain from handling, using, selling, transporting or 
otherwise dealing in any of the products of any other 
employer, or to cease doing business with any other 
person, and any contract or agreement entered into 
heretofore or hereafter containing such an agreement 
shall be to such extent unenforcible and void: Provided, 
That nothing in this subsection (e) shall apply to an 
agreement between a labor organization and an em- 


3 For ease of reference, I have marked the last 3 paragraphs of Section 2 
with the submarkings (a), (b), and (c), and those paragraphs will be re- 
ferred to hereafter as follows: ‘Paragraph 2(a)’’ or the ‘‘refusal of service’’ 
clause, ‘‘paragraph 2(b)’’ or the ‘‘refusal to handle’’ clause, and ‘‘para- 
graph 2(c)’’ or the ‘‘continued business’’ clause. 


Sanaa 


a 8 
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ployer in the construction industry relating to the con- 
tracting or subcontracting of work to be done at the 
site of the construction, alteration, painting, or repair 
of a building, structure, or other work: Provided fur- 
ther, that for the purposes of this subsection (e) and 
section 8(b) (4) (B) the terms ‘any employer,’ ‘any per- 
son engaged in commerce or an industry affecting com- 
merce,’ and ‘any person’ when used in relation to the 
terms ‘any other producer, processor, or manufac- 
turer,’ ‘any other employer,’ or ‘any other person’ 
shall not include persons in the relation of a jobber, 
manufacturer, contractor, or subcontractor working on 
the goods or premises of the jobber or manufacturer 
or performing parts of an integrated process of pro- 
duction in the apparel and clothing industry: Provided 
further, That nothing in this Act shall prohibit the en- 
forcement of any agreement which is within the fore- 
going exception. 


A. Contentions of the parties and concluding findings 


1. The constitutional issue 


The constitutional issue raised by Respondents can be 
disposed of at the outset. They claim that Section S(e) of 
the Act violates the Fifth Amendment to the Constitution 
of the United States because the provisos in the Section 
quoted above, which exempt bargaining agreements between 
labor organizations and employers in the construction and 
apparel and clothing industries, create unreasonable, irra- 
tional and discriminatory distinctions, and deprive Re- 
spondents of the due process of the law. In their brief, 
Respondents state specifically that they consider Section 
8(e) as unconstitutional per se and ‘‘as applied.’’ I do not 
express any judgment on this issue because it is well set- 
tled, as Respondents admit, that the Board, as an adminis- 
trative agency created by the Congress, and the Trial Ex- 
aminer, cannot rule on the constitutionality of any portion 
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of the Act, as amended, but must leave such questions for 
the courts. I must therefore assume that all parts of the 
Act as amended are constitutional. Bluefield Produce and 
Provision Company, 117 NLRB 1660, 1663; Amalgamated 
Lithographers of America, etc., 130 NLRB No. 102, at 
page 10. 


2. The scope of the clauses 


Addressing themselves to the wording of the quoted 
clauses, Respondents present several technical arguments 
to show that they fall outside the scope of Section 8(e). 
They say that the provisions, whether considered individ- 
ually or collectively, do not constitute an ‘‘express’’ agree- 
ment or contract proscribed by the Act. But they admit 
that the contracts are express bilateral undertakings of 
the carriers and Respondents which fall within Section 
8(e), and argue therefrom that the issue here does not re- 
quire a decision whether the documents involve ‘‘implied’’ 
contracts or agreements. However, they admit that inter- 
pretation of the language of an ‘‘express’’ agreement may 
be required to determine whether it falls within the class 
of documents proscribed by Section 8(e). The Board has 
applied a broad rule of interpretation in determining 
whether specific contract clauses fall within the statute. In 
Amalgamated Lithographers of America, et al. (San Fran- 
cisco case), 130 NLRB No. 102, the Board noted that Sec- 
tion 8(e) banned ‘‘express or implied’’ agreements, and 
held that, in construing clauses, an ‘‘implied’’ agreement 
within the wording of the statute could be implied from 
circumstances, general language or the conduct of the par- 
ties where the intention of the parties is not stated in ex- 
plicit and direct words, and that Congress was not con- 
cerned with simply outlawing word formulae in enacting 
Section 8(e). And see the Board’s additional remarks on 
this point in the Miami Post Company case, infra, quoted 
at length at page 13 hereafter. 
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Respondents argue that since Section 8(e) refers only to 
‘products of any other employer,’’ and does not in terms 
ban agreements to cease or refrain from performing ‘‘any 
services,’’ which terms are used in Section 8(b) (4) dealing 
with secondary boycotts, the Board must presume that Con- 
gress did not intend Section 8(e) to reach contracts involv- 
ing ‘‘services.’? The argument is specious and must fall 
for several reasons. Where Section 8(e) bans contracts to 
cease or refrain from ‘‘handling ... transporting ... or 
otherwise dealing in any of the products of another em- 
ployer,’’ it clearly refers to and includes the business of 
common carriers, which is the performance of services to 
other employers by transportation (which includes han- 
ting) of their products. At this late date in our transpor- 
iation industry, it seems hardly questionable that the trans- 
portation and handling of products of business concerns is a 
‘‘service’’ to them and the public in general, and that the 
rendition of such services is the primary function and busi- 
ness of common carriers. The legislative history of Section 
8(c) makes it clear that one of the basic objectives of the 
Congress was to reach and ban the so-called ‘‘hot cargo”’ 
agreements which the Teamsters Union had procured from 
common carriers, under which the carriers agreed not to 
handle or transport, or require their employees to handle 
or transport, products of other employers with whom that 
union had disputes, and which that union had used to im- 
plement its pressures on such ‘‘unfair’’ employers.‘ In 
introducing the Landrum-Griffith bill (HR 8400), and com- 
paring its ‘‘hot cargo’? ban with similar provisions in other 
bills before the Congress, Representative Griffin noted that 
those bills banned ‘‘contracts whereby the carrier agrees 
to refrain from transporting certain products or to provide 
services to some employer.’’> Finally, it appears that the 


4Sec Vol. II, Legislative History of the Labor Management Reporting and 
Disclosure Act of 1959, U. S. Government Printing Office (1959) at pages 
1161, 1162, 1197, 1242, 1258, 1259, 1273, 1428, 1432. 

5 105 Cong. Bec. 13092, II Legis. Hist. 1523. 
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Teamsters Union, with which Respondents are affiliated, in 
arguing against the proposed ‘‘hot cargo’’ and ‘‘secondary 
boycott’’ provisions before the McClellan subcommittee of 
the House Committee on Education and Labor, itself con- 
sidered the handling of transportation of goods by common 
carriers as synonymous with performance of a ‘‘service.’’® 

Respondents also contend that Section 8(e) does not 
cover labor agreements relating to ‘‘services’’ which oper- 
ate only prospectively, arguing from the use of the word 
‘*cease’’ in the statutory phrase ‘‘cease doing business with 
any other person’’ (emphasis supplied) that this denotes 
only the cessation of existing or continuing activity, not 
future activity, and that this phrase is significantly nar- 
rower in scope than the earlier proscription of the Section 
8(e) against agreements to ‘‘cease or refrain from handling 
... products of any other employer.’’ It also claims that 
‘any other employer’’ includes a far smaller class of en- 
tities than ‘‘any other person.’’ These technical arguments 
must also be rejected, as they place undue emphasis on 
specific words out of context and ignore the basic rule that 
the scope and reach of Section 8(e) must be gathered from 
its contents considered as a whole in the light of the purpose 
of Congress as shown in the legislative history, and the 
overriding purpose of the Act itself. Viewed in this fashion, 
it is clear that Section 8(e) in terms and in purpose reaches 
not only agreements whereby an employer contracts (1) to 
‘‘cease and refrain’’ from ‘‘handling... or transporting... 
products of any other employer,’’ as conduct in which he is 
presently engaged, and (2) ‘‘agrees to cease and refrain’”’ 
from such work and services for other employers, which 
contemplates future cessation of such activities when they 
occur, but beyond that (3) it covers agreements of a much 
broader class, which require him to ‘‘cease doing business 
with any other person,’’ which includes not only employers, 
but other persons or business entities with which he has 


6 II Legis. History 1493. 
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been doing business. This is clear from the fact that the 
Section voids and makes unenforcible ‘‘such an agree- 
ment’’ in ‘‘any contract or agreement entered into hereto- 
fore or hereafter.’’ Thus it reaches existing and continuing 
conduct under existing agreements, as well as similar con- 
duct which may arise under future contracts or agreements. 


Examining Section 2, ‘‘Struck Goods,’’ of the contracts in 
the light of the statutory terms, I am satisfied and find 
all of its operative paragraphs fall within the scope and 
meaning of Section 8(e), because Section 2(a) specifically 
deals with a refusal to perform ‘‘any service,’’ Section 2(b) 
covers a refusal ‘‘to handle any goods or equipment trans- 
ported, interchanged, handled or used by any carrier or 
other person, ... and Section 2(c) plainly uses (though 
in negative form) the exact words and phrases of Section 
8(e). 

3. The picket line clause 


Section 1, the ‘‘picket line’’ clause, allows employees with 
impunity to refuse to enter ‘‘any property involved in a 
labor dispute,’’ and to refuse to cross or work behind ‘‘any 
picket line,’’ including (1) those of unions which are parties 
to the above Agreements, and (2) those at the employer’s 
place of business. Since picket lines by employees at their 
own employer’s place of business normally constitute pri- 
mary activity which is protected by Section 13 of the Act, 
I agree with Respondent that the clause is lawful to the 
extent that it allows employees to refuse to enter their own 
employer’s premises during a labor dispute with it or cross 
a picket line lawfully established there. 


To support the legality of the balance of the provision, 
Respondents argue that refusal of transportation em- 
ployees to cross a picket line has always been considered a 
legitimate primary activity. However, the cases cited by 
them, beginning with Int. Rice Milling Co. v. N.L.R.B., 341 
U.S. 665, 671-673, make it clear only that, in the enactment 
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of Section 8(b)(4) of the Taft-Hartley Act, and the 1959 
modifications of that Section, Congress did not intend to 
restrict the traditional right of unions and their members 
to engage in primary strikes and other concerted primary 
activities and, in the course of such activity, to try to induce 
individual employees of neutral employers approaching the 
picket line at premises of the struck employer not to cross 
the picket line or enter the plant. See also Local 761, etc. v. 
N.L.R.B., 366 U.S. 667, 673, where the Supreme Court held 
that ‘‘picketing which induces secondary employees to re- 
spect a picket line is not the equivalent of picketing which 
has an object of inducing those employees to engage in con- 
certed conduct against their employer in order to force him 
to refuse to deal with the struck employer,’’ thus recogniz- 
ing the distinction between legitimate primary activity of 
striking employees which has an incidental effect on indi- 
vidual secondary employees at the place of the primary 
activity, and illegal persuasion to concerted activity by the 
latter which has as its direct target the secondary, neutral 
employer, with an object of forcing of that employer to 
“cease doing business with any other person,’’ and in fact 
has that result. Accord, Local No. 175, v. N.L.R.B., 48 
LRRM 2598, (C.A.D.C.).7. However, while employees of 
neutral employers may respond to inducements from pri- 
mary pickets and not cross the picket line, thereby allying 
themselves with the primary activity, Respondents ignore 
the fact that such conduct exposes them to discipline, in- 
cluding discharge, by their own, neutral employer, if he 
still insists that they cross the picket line in ordinary per- 


7In Milwaukee Plywood Co., 126 NLRB 650, the Board dismissed a com- 
plaint charging violation of Section 8(b)(4)(A), holding that advice from a 
Teamsters local not engaged in an existing strike conducted by another local, 
to its members that the picket line should be observed, was not a violation of 
Section 8(b) (4) (A), because such advice, given when solicited by its members, 
‘‘was not substantially different from the impact of the picket line itself or 
responses elicited from the pickets at the struck plant.’’ The Board thus 
equated the outside union’s advice to members (presumably employees of 
neutral employers) with legal picket line activity. 
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formance of their duties. Though they may have acted with 
the understandable motive of sympathetic action to help 
employees of the struck employer, their refusal to perform 
the work for which they were hired in direct disregard of 
their own employer’s orders, is unprotected activity for 
which they can be discharged. Auto Parts Co., 107 NLRB 
242; Redwing Carriers, Inc., 130 NLRB No. 113. It is ob- 
viously this possible discipline of secondary employees 
which Respondents eliminated when they procured the in- 
sertion of the ‘‘ Picket Line’’ clause in their 1961 contracts. 
By so doing, they retained for their members employed by 
the Employers the right with impunity to refuse to cross 
picket lines at or enter the premises of any struck employer, 
and thereby cause a complete cessation pro tanto of the 
normal operations of their employer. In practical effect, 
the Employers thereby agreed that they would cease doing 
business in normal fashion with struck employers, if and 
when their employees decide to recognize labor disputes 


and picket lines at the premises of such employers. There- 
fore, in its scope and practical effect, the ‘‘picket line’’ 
clause comes squarely within the interdiction of that por- 
tion of Section 8(e) which prohibits the entry into and en- 
forcement of any agreement whereby an employer agrees 
to ‘‘cease doing business with any other person.”’ 


Respondent argue further, however, that Congress in- 
tended to except ‘‘picket line’’ clauses from the operation 
of Section 8(e), relying on a remark of Senator Kennedy, 
manager of the Senate joint conferees, to the effect that 
‘‘we have protected the right of employees of secondary 
employers, in the case of a primary strike, to refuse to 
cross a primary picket line.’’* This contention requires 
careful consideration because of the efforts of Congress to 
preserve employees’ rights of primary picketing and other 
primary activities, while at the same time closing certain 
loopholes in the secondary boycott provisions of the Taft- 


8 II Legis. History 1389. 
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Hartley Act. Senator Kennedy made the above remark to 
the Senate on September 2, 1959, the day he submitted the 
joint conference report to it, as part of an informal pre- 
liminary explanation of the report. During debate the next 
day, he explained to the Senate that its conferees had in- 
sisted that any legislation should secure ‘‘The right to 
engage in primary strikes and primary picketing even 
though the employees of other employers refused to cross 
the picket line. The fact of the matter is that there is some 
question under the Landrum-Griffin bill whether employees 
of another employer could have properly refused not to 
cross a picket line ina primary strike. That has been clari- 
fied in the conference report’’ (emphasis supplied).? The 
two remarks are not consistent in that they denote different 
objectives: the former indicates a desire to protect a ‘‘re- 
fusal’’ right of secondary employces, while the latter indi- 
cates the conferees were concerned with protecting the le- 
gality of primary picketing activity, despite certain con- 
duct of secondary employees. The true import of both re- 
marks becomes clear from an examination of the legislative 
history of the 1959 Amendments. While HR 8342 and S. 
1555 were being considered by the respective Houses of 
Congress, labor organizations strongly opposed Section 707 
of S. 1555 (same as Section 8(e) but without provisos) 
because it was broad enough to compel truck drivers and 
other employees to act as strikebreakers by crossing pri- 
mary picket lines. The House committee sought to allay 
this fear by putting new ‘‘hot cargo agreement”’ bans in 
HR 8342 as separate violations by employers under Sec- 
tion 8(a) and by labor organizations under Section 8(b) 
of the Act; but in the 8(b) prohibition it inserted a proviso 
that— 

nothing in this paragraph shall be construed (A) to 

require any employee to enter upon the premises of 

an employer (other than his own employer) where 


9 II Legis. History 1431, 1432. 
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such employer is engaged in a primary labor dispute, 
or (B) to invalidate a collective bargaining agreement 
which provides that such refusal shall not be cause for 
the discharge of such employee. 
The committee report explained that while the proviso was 
in the amendment covering the union unfair labor practice, 
‘fits substance is equally applicable to the employer’s con- 
tractual undertaking,’’ and observed that ‘‘the proviso is 
limited to primary activities.’’? The committee also said its 
amendments clarified the distinction between primary ac- 
tivities and secondary boycotts. In explaining ‘‘primary 
activities,’’ the committee noted that under existing law 
the Act did not require a truck driver to cross a primary 
picket line, and that pickets might request him not to enter 
a strikebound plant, but it also recognized existing law that 
‘‘the truckdriver’s employer would have the legal right to 
discharge him, or the employer could agree that he would 
not require the driver to enter the strikebound plant.’’ ? 
It is clear that the above-quoted proviso in Section 8(b) 
would make sure that a driver’s refusal to cross a picket 
line, and an employer’s contractual recognition and safe- 
guarding of such conduct by giving up his own right to 
discharge the employee for such action, would not be con- 
sidered a secondary boycott. Some committee members also 
claimed the ‘‘disclaimer’’ proviso was designed to make it 
clear that the ‘‘hot cargo’’ ban did not ‘‘impinge in any 
way on existing law concerning the crossing, or not cross- 
ing, of primary picket lines by employees.’’ 
Proponents of stronger legislation pointed out in both 
houses that the ‘‘disclaimer’’ proviso still permitted the 
Teamsters and other unions to put pressure on employers 
with whom they had disputes by embroiling neutral em- 
ployers in the disputes, through causing them to refuse to 


10 See. 705 (a) (2) of HR 8342 as reported, I Legis. History 775, 756, 
11H. Report No. 741, July 30, 1959, I Legis. History 779, 780. 
12 H. Rep. No. 741, I Legis. History 838. 
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give the primary employers service, or by ordering their 
employees not to perform their regular services to the 
“‘unfair’’ employers. When the Landrum-Griffin bill (HR 
8400) was introduced, on July 27 it contained (1) the ‘‘hot 
cargo’’ ban of S. 1555, but broadened to include all em- 
ployers and all unions without limitation, and, (2) in 
amending the secondary boycott provisions of the Act, it 
continued the existing proviso of Section 8(b) (4) of the 
Taft-Hartley Act which excepted from the secondary boy- 
cott violations ‘‘a refusal by any person to enter upon the 
premises of any employer (other than his own employer) if 
the employees of such employer are engaged in a strike 
ratified or approved by a representative of such employees 
whom such employer is required to recognize under this 
Act,’? and (3) it did not contain the ‘‘disclaimer’’ or 
‘‘picket line’’ proviso in either its Section 8(b) (4) or 8(e) 
provisions.* Labor organizations and proponents of HR 
$342 claimed the Landrum-Griffn provision would compel 
employees to cross picket lines and become strikebreakers, 
and would make it illegal for primary pickets to request 
other employees to respect their picket lines.?* In answer, 
both Houses were advised of the view that the broad ‘‘hot 
cargo’’ bans in both HR 8400 and S. 1555 did not affect a 
secondary employee’s right to refuse to go through a 
primary picket line, and that HR 8400 specifically continued 
the protection of such refusal existing in the Taft-Hartley 
Act, where the primary strike was lawful and approved. It 
was also noted that the Teamsters Union was really seeking 
to legalize ‘‘full and unrestrained leeway’’ to refuse to 
cross any picket line, including one set up by ‘‘wildcat 
strikers’? or minority employees whose acts did not have 
approval of a majority of employees in a unit.*® 


13 I, Legis. History 838, II Legis. History 1325, 1499. 

14 Sections 705 (a) and (b)(1) of HR 8400, I Legis. History 682, 683. 
15 II Legis. History 1619, 1620, 1652, 1656, 1689. 

16 II Legis. History 1619, 1620. 
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After the Landrum-Griffin bill was passed by the House 
on August 13, 1959, strong arguments were made in both 
houses that its amendments of Section 8(b) (4) as well as 
its new ‘‘hot cargo’’ bans, were so broad as to make illegal 
otherwise legitimate primary picketing activities in the 
course of which pickets might induce truckers to refuse to 
cross the picket line, and would thus cast doubt on the 
legality of all lawful primary picket lines which secondary 
employees refused to cross at the request of the pickets. 
The fear apparently was, that the success of primary 
picketing in this respect might be construed as dragging 
secondary employers into a dispute if their employees by 
their own action respected the picket lines, thus converting 
a primary dispute into a secondary boycott.17 There were 
persuasive arguments that the bill must be clarified to 
protect the right of self-respecting union members to refuse 
to cross ‘‘good faith’’ or ‘‘legal’’ picket lines, to assure 
that agreements specifically protecting that right be vali- 
dated, and to provide that the amendments dealing with 
secondary boycotts should not be construed to prohibit 
‘“‘primary strikes and picketing permitted by existing 
law. 99:18 


After both Houses met to reconcile their differences, 
their conferees reported out on September 2 and 3 the 
amended bill which later became the Labor Management 
Reporting and Disclosure Act of 1959, with these pertinent 
changes and omissions: 


(1) In Section 8(b) (4), they did not reinstate the pro- 
viso to Section 8(b) (4) in the original HR 8342 which 
would have validated agreements allowing secondary em- 
ployees to respect any picket lines, but continued only the 
limited proviso of the Taft-Hartley Act which excepted 
from the secondary-boycott ban the limited right of sec- 


ITII Legis. History 1707, 1708. 
18 II Legis. History 1313-1315, 1383, 1384. 
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ondary employees to refuse to enter premises of a struck 
employer where the strike was legal and ratified by a union 
which the employer was required by the Act to recognize. 


(2) In enacting Section S(e), they limited its operation 
only with respect to agreements among closely allied em- 
ployers in the garment industry and among certain em- 
ployers in the construction industry. In writing the ex- 
ception for the garment industry, they made it apply spe- 
cifically as a limitation or exception to the operation of 
both Section S(e) and Section S8(b) (4). As to the construc- 
tion industry, the limitation related only to the operation of 
Section 8(e). There was no repetition in Section 8(e) of, or 
reference therein to, the existing limited proviso in Section 
8(b) (4+) mentioned in the preceding paragraph. 


The Conference Report on S. 1555 shows that the con- 
ferees treated, amended and compromised on Section 8(b) 
(4), besides continuing the present proviso noted above, the 


conferees stated they added a proviso ‘‘that nothing con- 
tained in clause (B) of this paragraph (4) shall be con- 
strued to make unlawful, where not otherwise unlawful, 
any primary strike or primary picketing,’’ in order to make 
it clear that the changes in Section 8(b) (4) ‘‘do not over- 
rule or qualify the present rules of law permitting picketing 
at the site of a primary labor dispute.’’ As to hot cargo 
agreements, they noted the addition of three specific pro- 
visos to the broad wording of Section 8(e) of HR 8400, 
stating that the proviso regarding the construction industry 
was limited in scope and related only to Section 8(e) and 
did not affect the law regarding certain agreements about 
work to be done at a construction site, as developed under 
Section 8(b) (4). The Senate Committee analysis of the 
new bill confirms the view that, in writing limitations, Sec- 
tion 8(b) (4) and the new Section 8(e) were considered 


19 H. Rep. No. 1147, on S. 1555, I Legis. History 934, at pages 942-944. 
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separately.*° Individual members of the joint conference 
committee also emphasized to the Congress that the confer- 
ence had agreed on clarification of Section 8(b) (4), only 
to assure that the ‘‘right to engage in lawful primary 
strike and picketing’’ would be protected and not consid- 
ered a secondary boycott, ‘‘even though the employees of 
other employers refused to cross the picket line’’; there was 
no mention of ‘‘primary picketing’’ or the necessity or de- 
sire to protect it by contract terms, in reporting the scope 
of specific limitations on the prohibitions of Section 8(e).”? 


I conclude from this legislative history, and the pro- 
visions of both Section 8(b) (4) and Section 8(e) as they 
now stand, that the Congress intended (1) to continue to 
protect the right of primary picketers to persuade other 
workers to respect their picket lines, and to assure that that 
their success in this would not transform the primary 
picket line into an illegal secondary boycott, but (2) to 
leave unchanged the existing law that secondary employees 
who yielded to such persuasion and refused to cross 
primary picket lines in violation of their own duties and 
employers’ orders, while not violating the Act in so doing, 
would still run the risk of discipline or discharge in thus 
refusing to carry out such orders, and (3) to insure that 
the right of secondary employers to impose such discipline 
or penalty in efforts to continue their business with the 
primary, struck employer could not be swept away by 
‘<picket line’’ clauses which could have the effect of curtail- 
ing or causing complete cessation of the business of the 
secondary employer with the struck employer. 


4, The ‘struck goods’’ clauses 


Considering Section 2(a), the ‘‘refusal of service’’ clause 
by itself, I am inclined to agree with Respondents that, in 
the light of the preamble to Section 2 which emphasizes 


201 Legis. History 942, at page 966. 
2111 Legis. History 1437, 1712, 1720, 1721, 1722, 1857. 
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the individual employee’s right of self-determination, the 
apparent purpose and reach of the clause is to preserve the 
right of secondary employees to refuse to handle work or 
perform services ‘‘farmed out’’ to their employer by a 
struck employer, in situations where the ‘‘farming out’’ of 
such work only during and because of a labor dispute at 
the plant at the struck employer makes the secondary em- 
ployer an ‘‘ally’’ of the struck employer. This embodies 
nothing more than the ‘‘farmed-out-struck work-ally’’ doc- 
trine which the Board and courts have sanctioned and 
which the Congress clearly intended to preserve.” As thus 
construed, paragraph 2(a) appears to fall outside the scope 
of Section 8(e) and to be lawful. 


Section 2(b), the ‘‘refusal to handle’’ clause, gives con- 
tractual immunity from discipline to employees who refuse 
to handle any goods or equipment transported or handled in 
any fashion by ‘‘any carrier or other person’’ whose place 
of business is involved in a labor dispute with any labor 
organization; and this includes such goods or equipment 
while traveling in a chain of any interchanging or succeed- 
ing carriers or persons. When the ‘‘picket line’’ and ‘‘re- 
fusal to handle’’ clauses are considered together, they 
amount to an agreement by the employer that his employees 
may with impunity refuse to transport or otherwise handle 
or perform services with respect to goods coming from or 
destined to premises of any struck carrier or other struck 
employer, and are the type of ‘‘hot cargo’’ clauses tradi- 
tionally included in contracts by locals of the Teamsters 
Union, and other labor organizations, and which were con- 


22 General Metals Corporation, 120 NLRB 1227, 1228, 1229; Miami Post 
Company, 130 NLRB No. 107, II Legis. History 942, 1007, 1079, 1373, 1383, 
1384, 1386, 1389, 1431, 1432, 1681, 1720, 1721, 1810, 1822, 

23 This paragraph does not go so far as to immunize employees’ refusal to 
perform services customarily done by their employer for the struck employer, 
which distinguishes it from one held illegal by the Board in Amalgamated 
Lithographers of America, et als. (San Francisco case), 130 NLRB No. 102, 
at page 6. 
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sidered by the Board and the courts in the Sand Door and 
Plywood Co. case,* The Humko Co., Inc., 121 NLRB 1414, 
American Feed Company, 129 NLRB No. 35, and 133 NLRB 
No. 23, American Iron and Machine Works Co., 115 NLRB 
800, affirmed in part sub. nom. General Drivers, etc., Local 
886 v. N.L.R.B., 247 F. 2d 71 (C.A.D.C.). See also II Legis. 
History 1386, 1777, 1799. Furthermore, insofar as the em- 
ployer renders himself powerless by these provisions to 
compel his employees to handle goods or perform services 
necessary in the ordinary course of his business dealings 
with a struck employer or other person, they amount to 
an implied agreement by the employer that he will not 
handle such ‘‘struck’’ work, or in other words, that he will 
cease doing business with the struck employer, and in that 
respect they fall within the interdiction of Section 8(e). In 
Amalgamated Lithographers of America, et al. (San Fran- 
cisco), supra, the Board recently said: (130 NLRB No. 102, 
at page 5). 

Section 8(e) bans ‘‘express or implied’’ ‘‘hot cargo’’ 
agreements. The term ‘‘implied’’ is used in law as 
contrasted with ‘‘express’’ when the ‘‘intention in re- 
gard to the subject matter is not manifested by explicit 
and direct words, but is gathered by implication or 
necessary deduction from the circumstances, the gen- 
eral language, or the conduct of the parties.’? When 
contracting parties have agreed that if an employer 
requests an employee to handle struck or non-union 
work, the Union shall have the right to terminate the 
contract, an ordinary remedy for a material breach 
of agreement by the other party to a contract, and the 
employer agrees that he will not discharge or discipline 
an employee who refuses to handle such work, the 
ordinary remedy available against a disobedient em- 
ployee, the conclusion is inescapable, and we find, that 


24 Local 1976, United Brotherhood of Carpenters, ete. (Sand Door and Ply- 
wood Co.), 113 NLEB 1210, affirmed 357 U. 8. 93, 95, 97, 101. 
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the parties in substance have ‘‘impliedly’’ agreed that 
the employer will not handle such struck or non-union 
work. . . . Congress was not concerned with simply 
outlawing word formulae in Section 8(e). In the light 
of the hard facts, the circumstance that the word 
“‘agree’’ is not used, or that a statement is made that 
no contract express or implied is intended, is meaning- 
less. The statute cannot be avoided by so easy a means. 
(Underscoring supplied.) 


In the companion Miami Post Company case, supra, the 

Board, in construing similar clauses, made the same state- 

ments and added (130 NLRB No. 107, at pages 11, 12): 

“‘Moreover, Congress was intent upon outlawing ‘hot 

cargo’ clauses no matter how disguised. Probably no lan- 

guage can be explicit enough to reach in advance every pos- 
sible subterfuge of resourceful parties. Nevertheless we 

believe that in using the term ‘implied’ in Section 8(e) 

Congress meant to reach every device which, fairly con- 

sidered, is tantamount to an agreement that the contract- 

ing employer will not handle the products of another em- 
ployer or cease doing business with another person.’’ It 
should also be noted that, contrary to some of Respondents’ 
arguments herein, the Teamsters Union when presenting 
arguments to the Congress against the ‘‘hot cargo’’ pro- 
visions of the Kennedy bill (S. 1555), recognized that 
clauses of this type could reasonably be construed as pre- 
venting a carrier from doing business with a struck or ‘‘un- 
fair’? employer. In this connection, it said—(II Legis. 

History 1493) : 

s . ° * e o e e e e 
... The core of any hot cargo or picket line provision 
is the agreement that no employee shall be discharged 
or disciplined for refusing to go through a picket line 
or refusing to handle unfair goods as a matter of 
individual choice. However, this ordinary picket line 
clause, which, as I have said, prohibits the disciplining 
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of employees of a common carrier, certainly may be 
construed to be an implied agreement that the carrier 
will not do business with an employer who is being 
picketed, or will not handle or transport goods of 
another employer, if such goods have been declared 
unfair. For if a common carrier gives up its right to 
compel its employees to go through a picket line, or 
compel its employers to handle or transport unfair 
goods, and if it cannot otherwise discharge its obliga- 
tions, then certainly it has agreed not to do business 
with another employer. 

This same result would flow if a common carrier 
grants permission to its employees not to cross a picket 
line. Because of the giving of such permission, the 
carrier’s failure again to discharge the employees may 
well be considered an implied agreement on the car- 
rier’s part not to do business with the struck employer. 

Even if the employees of a common carrier were not 
sent to or through a picket line, such employees would 
still be required to break strikes by handling and trans- 
porting the unfair goods at points away from the picket 
line and away from the strikebound plant. Thus non- 
union cartage companies, the trucks of the struck em- 
ployer, driven by scabs or supervisors, will either 
transport goods from the plant to the common carrier’s 
dock or to an agreed upon meeting place or pick up 
goods at the dock of union common carriers to take into 
the plant. 

Today, the union truckdriver and dockworker can 
refuse to assist in these strikebreaking tactics by re- 
fusing to handle such goods away from the strike- 
bound plant. 

Under this law, of course, it is clear that the law 
even more directly prohibits contracts under which 
common carriers would agree not to transport goods to 
or from strike-bound plants or agree not to transport 
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unfair goods or agree not to interline with nonunion 
truck companies. 


The Teamsters’ analysis applies equally to the ‘‘picket 
line’’ clause and further supports the conclusion that that 
clause falls within the scope of Section 8(e). 


On the above analysis and considerations, I conclude and 
find that both the ‘‘picket line’’ and ‘‘refusal to handle’’ 
clauses of the ‘‘struck goods’’ provisions are within the 
scope and interdiction of Section 8(e). 


Respondents’ main contention is that these provisions 
differ from the ‘‘hot cargo’’ clauses heretofore considered 
by the Board and the courts, because they are removed 
from the scope of Section 8(e) by Section 2(c), the 
‘continued business’’ clause, which expressly requires the 
contracting employer to continue doing business with 
strike-bound employers, when his own employees have ex- 
ercised their ‘‘refusal’’ rights under Section 1 and Section 
2(b), ‘‘by use of other employees (including management 
representatives), other carriers, or by any other method 
it deems appropriate or proper.’’ They argue that, since 
this provision expressly provides that the contracting em- 
ployer ‘‘will continue its normal business relationship and 
afirmatively waives any other contract clauses which might 
interfere with the continuation of such relationships,’’ it 
precludes any penalty upon such employer for continuing 
business with a struck firm, but leaves him ‘‘completely free 
to utilize non-objecting employees, supervisors, or anyone 
else for that matter’’ to carry on such business. Respon- 
dents conclude that the clause thus expressly negates any 
agreement, which might otherwise be implied from the 
preceding clauses, by the employer to ‘‘cease doing busi- 
ness with any other person’’ as prohibited by Section 8(e) 
and precludes any finding that such agreement exists. They 
reason further that Section 8(e) was intended to prohibit 
only the type of ‘‘hot cargo’’ agreements considered by 
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the Supreme Court in the Sand Door and Plywood case, 
supra, and that at most Congress intended to outlaw ‘‘hot 
cargo’’ agreements which prohibited union members, ‘‘and 
which failed to allow supervisors, to handle ‘hot cargo,’ 
thereby requiring the employer to cease or refrain from 
handling such goods.’’ Stated another way, Respondents 
argue that the clauses here can be found to violate Section 
8(e) only if the clear obligation of Section 2(c) to continue 
business is disregarded, and if one presumes at the outset 
that all employees of the secondary employer will exercise 
their ‘‘refusal’’ rights under the preceding paragraphs, 
thus barring him from continuance of his business. It is 
claimed that the Board cannot indulge in these presump- 
tions. 


I consider these arguments without merit for several 
reasons. In the first place, the stipulated record shows that 
Respondents have at all times required the contracting em- 
ployers to maintain and give effect to the clauses in ques- 
tion, and specifically that during a labor dispute between 
Respondent Local and Patton Warehouse, Inc., the con- 
tracting employers have handled freight destined for or 
coming from that concern by the use of supervisors and 
management representatives. In that respect, it is true 
none of the employers have ‘‘ceased doing business’’ with 
that concern, in the sense of ‘‘complete cessation.’? How- 
ever, the fact that the secondary employers dealt with 
Patton during the dispute by using supervisors and man- 
agement representatives, warrants the inference that none 
of their regular drivers or workforce handled freight go- 
ing to or coming from that concern, and that in so doing 
they were exercising the rights given them by Sections 1 
and 2(b) of the contracts. This is a legitimate inference 
which the Board can draw from stipulated facts, particu- 
larly the enforcement of Section 2(¢c) which required the 
employers to use ‘‘other employees including management 
representatives’’ to carry on business with a struck em- 
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ployer ‘‘as a result of individual employees exercising 
their rights under this Agreement.’’ In addition, we can- 
not ignore the fact of industrial life which has been recog- 
nized by the Board, the courts and the Congress, that labor 
organizations, including the Teamsters Union and its 
affiliated locals, and their members have traditionally fol- 
lowed the policy of refusing to handle or work on products 
of nonunion or ‘‘unfair’’ employers, variously called ‘‘hot 
cargo”’ or ‘‘unfair’’ or ‘‘hot’’ goods. It is a legitimate in- 
ference from this circumstance that the employees of the 
employers here followed that traditional policy in the Pat- 
ton dispute, for that very policy was recognized as their 
‘right’? by the above clauses.” This disposes of the ‘‘pre- 
sumption’’ argument of the Respondents. 


The crucial issue is raised by Respondents’ own conten- 
tion that the employer is required by Section 2(c¢) to ‘‘con- 
tinue its normal business relationships’’ with a struck em- 
ployer. Section 2(c) clearly contemplates that, when sec- 
ondary employees refuse, in the normal course of their 
work, to handle or service the goods or products of a 
struck employer, the secondary employer must continued to 
do business with the latter with whatever other employees, 
carriers, or means that he can procure, but without the use 
of his regular work force. Does the continuance of dealings 
with the struck employer in that fashion amount to a con- 
tinuance of a ‘‘normal business relationship,’’ so as to pre- 
clude any finding that the secondary employer has ‘‘ceased 
to do business with’’ the struck employer, within the mean- 
ing of Section 8(e) ? 

The basic purpose of the Act from its inception has been 
the promotion, maintenance and protection of the ‘‘free 
flow of commerce.’’ The stated purpose and policy of the 


25 It is immaterial whether the union members acted individually or collec- 
tively, or without specific order from Respondents, See Local 135, IBT, (Capi- 
tal Paper Company, et al.), 117 NLRB 635, at pages 644, 645, and cases there 
cited. 
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Taft-Hartley Act was to ‘‘promote the full flow of com- 
merce’’ by statutory measures designed to ‘‘avoid or sub- 
stantially minimize .. . industrial strife which interferes 
with the normal flow of commerce...’’ Section 1(b) of P.L. 
101-80th Congress, 61 Stat. 136, ete. The 1959 Amendments 
were enacted in part to eliminate or prevent improper 
practices by labor organizations and employers which ‘‘dis- 
tort and defeat the policies of the Labor Management Rela- 
tions Act, 1947, as amended, . . . and have the tendency or 
necessary effect of burdening or obstructing commerce by 
(1) impairing the efficiency, safety, or operation of the 
instrumentalities of commerce; (2) occurring in the cur- 
rent of commerce; (3) materially affecting, restraining, or 
controlling the flow of raw materials or manufactured or 
processed goods into or from the channels of commerce.. .’’ 
(Section 2(c), P.L. 86-257, 73 Stat. 519). The employers 
here, as common carriers, are ‘‘instrumentalities of com- 
merce,’’ and the transportation industry of which they are 
a part is clearly an ‘‘industry affecting commerce.’’ I have 
found nothing in the legislative history of the 1959 Act 
which specifically indicates that Congress debated the 
meaning of the words ‘‘doing business”’ or ascribed to them 
any special or limited meaning. Hence, I must assume that 
Congress used them in the ordinary sense in which they are 
used in everyday business practice, as connoting a mercan- 
tile operation or occupation in which a person, firm or 
corporation is habitually engaged, especially for livelihood 
or gain. In the case of a common carrier they connote the 
ordinary operation of his transportation business with 
drivers and other employees in such number and of such 
type and calibre as he deems necessary in his own best 
judgment for the most efficient conduct of his business for 
gain. It is well known in the transportation industry, and 
the Board has recognized, that the number of drivers and 
other related personnel in appropriate transportation units 
is normally far higher than the number of supervisory or 
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management personnel.** Hence, if a common carrier is 
compelled by the refusal of his normal work force to handle 
‘thot cargo,’’ to use some of his relatively small force of 
supervisors and management personnel for the handling 
of ‘‘hot’’ freight destined for or coming from a struck 
employer, it is obvious that this is not his ‘‘normal’’ man- 
ner of doing business, and it may well be that he cannot 
long continue dealing with the struck employer in that 
fashion with normal efficiency, or at a profit. Withdrawal 
of supervisors or management officials from their regular 
duties to operate trucks and handle freight would obviously 
interfere with the normal, efficient supervision of the regu- 
lar employees (who would presumably continue their nor- 
mal duties in servicing of other employers) and the proper 
administration of other phases of the business. If the sec- 
ondary employer used ‘‘other employees’’ to service the 
struck employer, he would have to hire other workers to 
handle their regular duties, or provide for their perform- 
ance in some other manner, in either event with disruption 
of normal operations and probable additional cost. He 
would also lose profits if he farmed out his commitments 
with the struck employer to ‘‘other carriers,’’ who could 
not be expected to handle the work without receiving all 
or most of the service charges.”” Hence, no matter what ex- 
pedient allowed by the ‘‘continued business”’ clause the car- 
rier used to carry on business with the struck employer, the 
normal, efficient and profitable operation of his business 
would be disrupted to that extent. It cannot be assumed 
that he would long continue to do business with the struck 


26 New York City Omnibus Corporation, 104 NLRB 579, 584. 

27 Certainly he could not use other common carriers who were parties to the 
1961 agreements with Respondents, for the same clauses would operate to pre- 
vent such carriers from doing business with the struck employer. If he resorted 
to nonunion truckers, who would be considered as ‘‘scab’’ labor or ‘‘sub- 
standard’’ employers by Respondents and their members, it is problematical 
how long they would be permitted to cross a union picket line without retalia- 
tion by the pickets and their sympathizers. 
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employer under such handicaps. Hence, I must conclude 
that the availability of alternate but subnormal methods of 
‘doing business’’ set forth in Section 2(c) does not preclude 
a finding that the operation of Sections 1 and 2(b) and (c) 
of the 1961 contracts would cause a common carrier to 
“‘cease doing business,’’ in normal fashion with a struck 
employer. The Board reached the same conclusion on a 
similar contention in Chauffeurs, etc. Local Union No. 135 
(Irvin J. Cooper, et als.), 101 NLRB 1284, in which it found 
a violation of Section 8(b) (4) (A) of the Taft-Hartley Act 
where the union, in the course of a dispute with certain 
suppliers, had induced and encouraged employees of com- 
mon carriers to refuse to handle freight at premises of 
their employers, with an object of forcing the carriers to 
cease doing business with the suppliers. In reaching its 
decision, the Board adopted the report of the Trial Ex- 
aminer which stated the problem and his conclusion as 
follows—(101 NLRB at pp. 1292, 1293) : 


... According to the Union, at most what it sought to 
accomplish was a change in the method of Supplier- 
Carrier operations at the Carriers’ premises. The 
Union predicates this argument on the premise that 
the phrase ‘‘to cease doing business’’ means to cut off 
all avenues of operations between primary and sec- 
ondary employer and that this required cessation is 
not met where the Union provides the Carriers an 
alternative method of doing business with the Sup- 
pliers, which it claims it did here. 

As neutral parties to a dispute between the Union 
and the Suppliers, the Carriers are entitled, within the 
meaning of Section 8 (b) (4) (A) of the Act, to be free 
from any interference in the manner they choose to do 
business with the suppliers, where a purpose of such 
interference is to cause the Carriers to cease doing 
business with the Suppliers. I am unaware of any war- 
rant in the language of the Act, its legislative history, 
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or its policy which might justify otherwise unlawful 
interference merely because the Union offers an al- 
ternative method of operations on the Union’s own 
terms. To hold otherwise would effectively remove this 
secondary boycott provision from the Act. Nor is it 
relevant, in my opinion, that the alternative be equally 
convenient to the Carriers, which in this case it was not. 
(The record amply supports the charging parties’ 
claim that ‘‘the conditions which the Union seeks to 
impose upon motor carriers for the privilege of doing 
business with the nonunion supply firms are obviously 
burdensome conditions which render it impractical in 
some cases and impossible in others for the motor car- 
riers to do business with such supplier firms.’’) 


I find, in any event, that the Union’s purpose was 
not only to breach Carrier-Supplier operation at the 
Carrier’s premises, but that, by preventing such opera- 
tions, it also sought to attain the ultimate object of 


completely disrupting business relations between Car- 
riers and nonunion Suppliers. I conclude, therefore, 
that the phrase ‘‘to cease dong business’ does not 
require a complete cessation in all respects and under 
all circumstances. But even if a complete rupture in 
Carrier-Supplier relations be required as an object, 
I conclude that the Union had such an object in this 


case. 
I think that these considerations and the conclusions of 
the Board thereon are equally applicable to the clauses 
here,2® and are dispositive of the main contentions of 
Respondents. 
The claim that a finding of illegality of Section 2 would 
require a complete disregard of the initial wording of Sec- 


28 This is the same ‘‘realistic’’ reasoning which the Board followed in hold- 
ing a ‘‘trade shop’’ clause illegal in Miami Post Company, supra. While the 
clauses here do not contain a specific penalty (termination of contract for vio- 
lation by the employer) as in the cited case, they contain a built-in detriment 
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tion 2(c) which specifically negates and bars any agreement 
to ‘‘cease doing business with any other person”? is likewise 
without merit, in the light of the decision in the Miami Post 
Company case, supra, where the Board, in stating the scope 
of ‘‘implied’’ agreements under Section 8(e), said (130 
NLRB No. 107, at pages 10, 11)— 
... No particular words are necessary to establish an 
implied agreement. Neither will an express disclaimer 
necessarily negative the existence of such an agree- 
ment, It is all the circumstances which determine 
whether, notwithstanding the attempted disguise of 
language, an agreement has in fact been made. (Under- 
score supplied. ) 

I conclude and find that Section 2(c), despite the ‘‘dis- 
claimer’’ wording relied on by Respondents, in its scope 
and potential operation does not take Sections 1 and 2(b) 
of the contracts outside the scope of Section 8(e) of the 


Act, but that the three provisions considered in relation to 
each other clearly fall within the prohibitions of that Sec- 
tion. 


Talso conclude that Section 3 of Article 9, which requires 
the contracting parties to resort to the contract grievance 
procedure for any alleged violations of Article 9, cannot 
operate to withdraw the Article from the interdiction of 
Section 8(e), because Section 10(a) of the Act requires 
that the Board’s power to prevent any person from engag- 
ing in any unfair labor practices affecting commerce ‘‘shall 
not be affected by any other means of adjustment or pre- 
vention that has been or may be established by agreement, 
law or otherwise.’’ Under this provision the Board has 


which can become a real loss tantamount to a penalty, i.e., an enforced con- 
tinuance of dealings with a struck employer in a strained, subnormal manner 
without use of regular employees, which the employer can avoid only by a com- 
plete cessation of dealings with the struck employer. Hence, in practical oper- 
ation, the clauses would have the same penalizing effect as that in the Miami 
Post case. 
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held with court approval that as a governmental agency 
it is not bound by agreements of private parties, and that 
it will act to protect public rights established and protected 
by the Act, even where private parties have resorted to 
contract procedures to dispose of issues arising under con- 
tracts.” 


5. The ‘‘Sub-contracting’’ clause 


The ‘‘subcontracting’’ clause in the Agreements clearly 
provide that the employer will ‘‘refrain from using the 
services’’ of persons who do not operate under ‘‘union’’ 
conditions. I have already rejected the arguments that use 
of the words ‘‘refrain’’ and ‘‘services’’ in the ‘‘hot cargo’’ 
clauses considered above place them beyond the purview of 
Section 8(e), and the same conclusion applies to this clause. 
Respondents argue that the purpose of the clause is to en- 
able labor organizations to protect ‘‘union conditions’’ of 
their members from ‘‘ruinous competition of unorganized 
industries paying substandard wages’’ and to prevent the 
contracting employers from using the ‘‘threat of subcon- 
tracting the work to employers paying substandard wages’’ 
as an additional weapon in bargaining to depress wages 
and working conditions. Respondents thus recognize that 
this clause deals with and prevents subcontracting of work 
by employers to nonunion or unorganized employers or 
other business concerns. Stated otherwise, the employers 
thereby agree to limit their subcontracting of work or serv- 
ices in the course of their business to union-approved or— 
organized concerns, and to eliminate nonunion or unorgan- 
ized firms from their business dealings, regardless of the 
effect such elimination may have upon their business. Re- 
spondents argue that the stated purpose of the clause must 


29 Montgomery Ward § Company, Inc., 121 NLRB 1552, 1559 (footnote 14); 
Monsanto Chemical Company, 97 NLRB 517, 520, enfd. 205 F. 2d 763 (C.A. 
8); Geo. Myrmo § Sons, 122 NLRB 256, 261 (footnote 11); Local Union 929, 
United Brotherhood of Carpenters, etc. (The Mengel Company), 120 NLEB 
1756, 1766 (footnote 11). 
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be equated with the recognized right of unionized employees 
to refuse to work on ‘‘farmed-out”’ or ‘‘struck’’? work in 
situations where the ‘‘ally’’ doctrine applies. 

The legislative history of the 1959 Amendments indicates 
that these arguments, among others, were repeatedly pre- 
sented to the Congress during the debates on the pending 
amendments, and were rejected by it when it enacted Sec- 
tion 8(e), and that Congress intended by that Section to 
proscribe agreements which limited employers in their nor- 
mal methods of business operation, including subcontract- 
ing, and thereby caused them to cease doing business with 
any other person, except as specifically exempted in the 
Section itself. 

In the early House debates on HR 8342 the House was 
advised by labor organizations that its hot cargo clause 
prohibition would, in the transportation industry, strike a 
‘‘mortal blow at the long-recognized right of unions to ap- 
peal directly to employers to assist the union in removing 
sweatshop conditions in an industry by refusing to deal 
with unfair, antiunion employers’’ (underscoring sup- 
plied).*° The Teamsters Union argued that the pending pro- 
posals would prevent unions from making agreements with 
common carriers that they would use only union-made truck 
parts and automotive supplies, or that the work done in 
their repair shops would not during the life of the Team- 
sters contract be subcontracted out to a nonunion shop.* 
Similar warnings were voiced by members of the House 
opposing the bill. Thus, the House was well aware that HR 
8342 struck at union practices of inducing employers by 
contract to refuse to do business with other employers con- 
sidered by unions as antiunion, but only in one industry. 
To remove this limitation, among other things, HR 8400 
(the Landrum-Griffin bill) was introduced on July 24, 1959. 
It contained in Section 705(b) (1) the broad wording of 


80 II Legis. History 1770. 
S31 II Legis. History 1493. 
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present Section 8(e) of the Act without any provisos or 
limitations. In the debate thereon, the House was clearly 
advised of the broad scope of 705(b).** On August 13, 1959, 
the House substituted HR 8400 for HR 8342. The Senate 
Report on 8. 1555 (the Kennedy bill) specifically noted the 
prevalence in union contracts, particularly those negotiated 
by the Teamsters Union, of clauses whereby the employer 
itself agreed not to handle goods, materials, or products 
classified by a union as ‘‘hot,’’ ‘‘unfair’’ or ‘‘blacklisted.”’ 
See Senate Report No. 187, page 79, 1 Legis History 475. 
While HR 8400 and 8. 1555 were being considered in joint 
conference, Congress was advised by Senator Kennedy and 
Representative Thompson of the wide difference in cov- 
erage between the hot cargo prohibitions in the bills.* The 
Senate conferees finally procured House acceptance of 
limitations of the prohibition in HR 8400 to exempt there- 
from only contractual restrictions on subcontract arrange- 
ments in the garment industry, and hot cargo agreements 
in the construction industry. 


In the Senate debates on the joint conference report, 
Senator Morse opposed its recommendations, emphasizing 
that Section 8(e) prohibited any provisions in collective- 
bargaining contracts which imposed any conditions upon 
the employer doing business with another employer. He 
said that one far-reaching effect of the House provision 
was that ‘‘it would prevent a union from protecting the 
bargaining unit it represents by obtaining an agreement 
not to subcontract work normally performed by emp!oyees 
in the unit,’’ and cited as other arrangements which would 
be banned ‘‘a manufacturing plant which agrees not to sub- 
contract alteration or repair work,’’ and ‘‘an agreement 
requiring employers to furnish union-made overalls and 
tools’? (which would in effect prohibit them from purchas- 
ing such items from non-union subcontractors or sup- 


82 II Legis. Hist. 1543, 1549, 
33 II Legis. Hist. 1708. 
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pliers).** The Landrum-Griffin bill, containing the present 
Section 8(e), was adopted by the Senate on September 3, 
by the House on September 4, and was signed into law by 
the President on September 14, 1959. The fact that Con- 
gress mentioned contracting arrangements of certain types 
in only two industries in the exceptions it wrote into Sec- 
tion 8(e), and imposed these limitations on its broad pro- 
hibitions only after long debate on those situations, indi- 
cates clearly that it did not intend that any other contract- 
ing or subcontracting arrangements in any other industry 
should be exemepted from the Section.** I must also assume 
that, in not broadening the exceptions in Section 8(e) be- 
yond the wording of its provisos, after hearing the argu- 
ments about the broad restrictions of Section 8(e) upon 
subcontracting, the Congress concluded that it was acting 
to balance and harmonize, to the extent it considered to be 
in the public interest, ‘‘the dual congressional objectives 
of preserving the right of labor organizations to bring pres- 
sure to bear on offending employers in primary labor dis- 
putes and of shielding unoffending employers and others 
from pressures in controversies not their own.’’** I con- 
clude that the ‘‘subcontracting’’ clauses of the 1961 con- 
tracts fall within the purview of Section 8(e) of the Act. 


The Board has recently held that contract provisions sub- 
stantially similar to those in the 1961 contracts were pro- 
scribed by Section 8(e). In Pilgrim Furniture Company, 
Inc., 128 NLRB 910, the Board held that a contract clause 
whereby the ‘‘company agrees that after notice by the 
union it will not purchase materials from any company 
where a bona fide labor dispute exists to which the Carpen- 
ters Union is a party’’ was proscribed by Section 8(e), and 


34II Legis. Hist. 1428, 1430. 
35 Amalgamated Lithographers of America, etc., 130 NLEB No. 102, at 


page 6, 
36 N.L.R.B. v. Denver Bldg. and Constr. Trades Council, et als., 341 U. 8S. 


675, 692. 
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that a contract containing that clause did not bar an elec- 
tion. In Calorator Manufacturing Corp., 129 NLRB 704, 
the Board made a similar ruling on a clause stating that 
“In the event that the Employer discontinues any of his 
manufacturing processes during the life of this Agreement 
and sublets this work to another firm, the Employer agrees 
that in the event the work will be performed by a firm under 
contract with an International Union, if available and com- 
parable in quality.”’ 


Having found (1) that Sections 1 and 2(b) and (c) and 
Section 3 of Article 9, and the ‘‘subcontracting’’ clauses, in 
the 1961 contracts fall within the purview of Section 8(e), 
that (2) the legislative history of Section 8(e) clearly indi- 
cates the intent of Congress that contract limitations of 
this type upon business operations of employers be pro- 
scribed, and that Respondents’ actual enforcement of Sec- 
tions 1 and 2(b) and (c) of the contracts caused employers 


to ‘‘cease doing business with another person’’ within the 
meaning of Section 8(e), I conclude and find that Respon- 
dents violated that Section by entering into and maintain- 
ing in effect the 1961 contracts containing the clauses afore- 
said. American Feed Company, 183 NLRB No. 23. 


IV. The Remedy 


Having found that Respondents have violated Section 
8(e) of the Act by entering into contracts whereby the con- 
tracting employers agreed to cease or refrain from han- 
dling, using, transporting or otherwise dealing in products 
or freight of other employers or persons, and thus to cease 
doing business with such other employers or persons, I shall 
recommend that they cease and desist from maintaining 
in effect, implementing or renewing Article 9 (excepting 
Section 1 insofar as it relates to picketing at premises of 
the contracting employer, and the first operative para- 
graph of Section 2), of each of the 1961 Agreements de- 
scribed above and Article 29(a) of the 1961 Local Cartage 
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Agreement and Article 47(a) of the 1961 Over-The-Road 
Motor Freight Agreement with Ohio Rider. 

Since the texts of said Agreements and the whole record 
indicate that it was Respondents’ intent to bind all like 
employers in a substantial area, I shall also recommend 
that Respondents cease and desist from entering into any 
contract or agreement, express or implied, with any of the 
employers who are parties to said Agreements or any other 
employer, whereby such employer agrees to cease or re- 
frain from handling, using, transporting, or otherwise deal- 
ing in the products or freight of, or to cease doing business 
with, any other employer or person. Local 294, Internation- 
al Brotherhood of Teamsters, etc. ( Van Transport Lines, 
Tnc.), 181 NLRB No. 42. 

Upon the basis of the foregoing findings of fact, and on 
the entire record in the case, I make the following: 


Conclusions of Law 

1. Respondent Local and Respondent Council are labor 
organizations within the meaning of the Act. 

2. The Patton Warehouse, Inc., and the persons and cor- 
porations who are parties to the Agreements effective 
February 1, 1961, and described above, are employers and 
persons engaged in commerce and in an industry affecting 
commerce within the meaning of Sections 2(2), (6) and (7) 
and 8(e) of the Act. 

3. By entering into, maintaining, and giving effect to con- 
tracts with said employers whereby said employers agreed 
to cease or refrain from handling, using, transporting or 
otherwise dealing in the products or freight of, or cease 
doing business with, any other employer or person, Respon- 
dents have engaged in and are engaging in unfair labor 
practices within the meaning of Section 8(e) of the Act. 

4. Said unfair labor practices affect commerce within 
the meaning of the Act. 

RECOMMENDED ORDER 
Upon the basis of the foregoing findings of fact and con- 
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clusions of law, and on the entire record in the case, and 
pursuant to Section 10(c) of the Act, I hereby recommend 
that Truck Drivers Union Local No. 413, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, and their respective officers, represent- 
atives, agents, successors, and assigns, shall: 

1. Cease and desist from: 

(a) Entering into, maintaining or giving any effect to 
any contracts, express or implied, with any of the employ- 
ers who are parties to the Central States Area Local Cart- 
age Agreement and the Central States Area Over-The- 
Road Motor Freight Agreement with Ohio Rider, both 
effective February 1, 1961, or any other employer, whereby 
such employer agrees to cease or refrain from handling, 
using, transporting, or otherwise dealing in the products 
or freight of, or to cease doing business with, The Patton 
Warehouse, Ine., or any other employer or person. 

(b) Maintaining in effect, implementing, enforcing, or re- 
newing Article 9, entitled ‘‘Protection of Rights’’ (except- 
ing Section 1 insofar as it relates to picketing at premises 
of the contracting employer, and the first operative para- 
graph of Section 2), and Article 29(a), entitled ‘‘Sub- 
contracting,’’ of said Central States Area Local Cartage 
Agreement, and Article 9, entitled ‘‘Protection of Rights’’ 
(with the exceptions aforesaid), and Article 47(a) entitled 
‘‘Sub-contracting,’’ of said Central States Area Over-The- 
Road Motor Freight Agreement with Ohio Rider. 


2. Take the following affirmative action which is neces- 
sary to effectuate the policies of the Act: 


(a) Post in conspicuous places in their offices, places of 
business and meeting halls in Chicago, Illinois, and Colum- 
bus, Ohio, and other places where notices to their members 
are customarily posted, copies of the notice attached hereto 
and marked ‘‘ Appendix A.’’ 5? Copies of said notice, to be 


37If these Recommendations are adopted by the Board, the words ‘‘A 
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furnished by the Regional Director for the Ninth Region, 
shall, after being duly signed by Respondents’ authorized 
representatives, be posted by Respondents immediately 
upon receipt thereof, and be maintained by them for a 
period of 60 consecutive days thereafter in the places 
aforesaid. Reasonable steps shall be taken by Respondents 
to insure that said notices are not altered, defaced, or 
covered by any other material. 


(b) Furnish to the Regional Director for the Ninth Re- 
gion signed copies of the notice in ‘‘ Appendix A,’’ for post- 
ing at the premises of The Patton Warehouse, Inc., if said 
employer is willing, and the premises of all other persons 
or establishments with whom The Patton Warehouse, Inc., 
has been doing business during 1961 and is now doing busi- 
ness, if said persons or establishments are willing, and at 
the premises of all employers who are parties to the Agree- 
ments described in paragraph 1(a) of this Order, if said 


employers are willing. Such notices shall be posted by said 
employers immediately upon receipt thereof and be main- 
tained by them for 60 consecutive days thereafter at places 
where notices to their employees are customarily posted. 


(ec) Notify the said Regional Director, in writing, within 
20 days from the date of receipt of this report what steps 
Respondents have taken to comply herewith.* 


Dated at Washington, D. C. 


/s/ Evucene F. Frey 
Trial Examiner 


DECISION AND ORDER”? shall be substituted for the words ‘‘THE REC- 
OMMENDATIONS OF A TRIAL EXAMINER’? in the notice. If the 
Board’s Order be enforced by a decree of a United States Court of Appeals, 
the words ‘‘A DECREE OF THE UNITED STATES COURT OF APPEALS 
ENFORCING AN ORDER”? shall be substituted for the words ‘‘A DECTI- 
SION AND ORDER.’’ 

38 If these Recommendations are adopted by the Board, this provision shall 
be modified to read: ‘‘Notify said Regional Director in writing within 10 
days from the date of this Order what steps Respondents have taken to comply 
herewith.’’ 
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APPENDIX A 


NOTICE 
PURSUANT TO THE 
RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended by the Labor-Management Reporting and Dis- 
closure Act of 1959, we hereby notify you that: 


WE WILL NOT enter into, maintain or give any 
effect to any contract, express or implied, with any of 
the Employers who are parties to our Central States 
Area Local Cartage Agreement, effective February 1, 
1961, and our Central States Area Over-The-Road 
Motor Freight Agreement with Ohio Rider, effective 
February 1, 1961, or any other employer, whereby such 
employer agrees to cease or refrain from handling, us- 


ing, transporting or otherwise dealing in the products 
or freight of, or to cease doing business with, THE 
PATTON WAREHOUSE, INC., or any other employ- 


er or person. 


WE WILL NOT maintain in effect, implement, en- 
force, or renew Article 9, entitled ‘‘Protection of 
Rights’’ (excepting Section 1 insofar as it relates to 
picketing at premises of the contracting employer, and 
the first operative paragraph of Section 2), and Article 
29(a), entitled ‘‘Sub-contracting,’’ of said Central 
States Area Local Cartage Agreement, and Article 9, 
entitled ‘‘Protection of Rights’’ (with the exceptions 
aforesaid), and Article 47(a) entitled ‘‘Sub-contract- 
ing,’’ of said Central States Area Over-The-Road 
Motor Freight Agreement with Ohio Rider. 


Truck Drivers Unton Locat No. 413, Ixrer- 
NaTIONAL BroTHERHOOD oF TEAMSTERS, CHAUF- 
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FEURS, WAREHOUSEMEN AND HELPERS oF AMERICA 


; (Representative) (Title 


Cenrray States Drivers Councn, INTERNATION- 
aL BrorHerHoop or TEAMSTERS, CHAUFFEURS, 
WakEHOUSEMEN AND HELPERS oF AMERICA 


(Labor Organization) 


(Representative) (Title) 


This notice must remain posted for 60 days from the date hereof, and must 
not be altered, defaced, or covered by any other material. 
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EXCEPTIONS TO INTERMEDIATE REPORT 


BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 


Case No. 9-CE-5-1-2 
In the Matter of 
Truck Drivers Union Locau No. 413, er at, 
and 
Tue Patron Warenovse, Inc., 
and 
Arkansas Best FreicuT SYSTEM, ET AL. 
Respondent's Exceptions 
To Trial Examiner’s Immediate Report 


Goipserc, Previant & UELMEN 
212 West Wisconsin Avenue 


Milwaukee 3, Wisconsin 
Rosert C. Knee, Sr., and 
Roserr C. Knee, Jr. 

713 Winters Bank Building 

Dayton, Ohio 


Truck Drivers Union Local No. 413, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America; and Central States Drivers Council, 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, hereby file the 
following exceptions to the Intermediate Report and Rec- 
ommended Order of the Trial Examiner in the above en- 
titled matter: 

1. Page 6, Lines 7-10—at which the Trial Examiner finds 
that the provisions of the Act are constitutional. 

2. Page 6, Lines 26-35—at which the Trial Examiner 
permits the use of inferences and implications instead of 
holding strictly to the language of the contract. 
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3. Page 6, Lines 42-51—at which the Trial Examiner 
finds that the statutory word ‘‘products’’ applies to the 
‘‘service’’ rendered by common carriers. 


4, Page 7, Lines 21-39—at which the Trial Examiner 
finds that the statutory phrase ‘‘cease’’ doing business 
with any other person, is coextensive with the statutory 
phrase ‘‘cease or refrain’’ from dealing in the products of 
any other employer, and thus reaches existing and con- 
tinuing conduct as well as similar conduct which may arise 
in the future. 

5. Page 7, Lines 41-48—at which the Trial Examiner 
finds that all of the provisions of the contracts contained 
in Section 2 of Article IX fall within the scope and meaning 
of Section 8 (e). 

6. Page 8, Lines 48-51—at which the Trial Examiner 
finds that the ‘‘picket line’’ clause (Art. IX, Sec. 1) is pro- 
hibited by Section 8 (e). 

7. Page 11, Line 55 starting at (2), to Page 12 Line 6— 
at which the Trial Examiner concludes that Section 8 (e) 
prohibits the parties to contract so as to protect employees 
from discipline or discharge if they refuse to cross a picket 
line. 

8. Page 12, Lines 24-49—at which the Trial Examiner 
concludes that Section 2, second paragraph, of Article IX, 
when read in connection with Section 1, amounts to an ‘‘im- 
plied’’ agreement that the employer will cease doing busi- 
ness with a struck employer, thus violating Section 8 (e) 
of the Act. 

9. Page 14, Lines 26-29—at which the Trial Examiner 
concludes and finds that the ‘‘picket line’’ clause and the 
‘refusal to handle’’ clauses of the ‘‘struck goods’’ pro- 
visions violate Section 8 (e) of the Act. 

10. Page 15, Lines 9-14—at which the Trial Examiner 
infers that none of the regular drivers handle the struck 
goods. 
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11. Page 15, Lines 24-29—at which the Trial Examiner 
infers that the employees of the employers involved fol- 
lowed a ‘‘traditional policy”’ of refusing to cross the picket 
line or handle the struck merchandise of Patton. 


12. Page 16, Lines 41-45—at which the Trial Examiner 
finds and concludes that the contract through provisions 
authorizing a continuation of business by the employer 
through the use of other personnel does not immunize the 
clauses from the prohibitions of Section 8 (e). 


13. Page 17, Lines 46-49—at which the Trial Examiner 
applies the foregoing conclusion to the provisions of the 
contracts involved. 


14. Page 18, Lines 15-19—at which the Trial Examiner 
rejects the disclaimer wording contained in the contracts. 


15. Page 18, Lines 21-34—at which the Trial Examiner 
finds that the provisions of Section 3, Article IX, relating 
to the grievance procedure failed to immunize the contract 
from the effect of Section 8 (e). 


16. Page 18, Lines 37-42—at which the Trial Examiner 
again rejects the Respondent’s arguments relating to the 
statutory words ‘‘refrain’’ and ‘‘services.’’ 


17. Page 20, Lines 3-8—at which the Trial Examiner 
found that Congress intended by the exceptions granted 
in two industries to prohibit the activity of subcontracting 
in any other industry. 


18. Page 20, Lines 16-18—at which the Trial Examiner 
concluded that the subcontracting clauses of the contracts 
violate Section 8 (e). 

19. Page 20, Lines 34-44—at which the Trial Examiner 
concluded that the provisions of Article IX of the contract, 
in the main, violated Section 8 (e) of the Act. 

20. Page 20, Lines 48-58—at which the Trial Examiner 
reiterates his findings and conclusions that the clauses vio- 
late the Act and recommends that the Respondent cease 
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and desist from maintaining, implementing or renewing 
Article IX with certain exceptions. 


21. Page 21, Lines 1-9—at which the Trial Examiner 
recommends an order much broader than the circumstances 
require or the law permits. 


22. Page 21, Lines 25-33—at which the Trial Examiner 
concludes that the contracts violate Section 8 (e) of the Act 
and constitute unfair labor practices within the meaning 
of the Act. 


23. Page 21, Line 35, to Page 22, Line 30—at which the 
Trial Examiner recommends a cease and desist order for 
conduct which does not violate the Act. 


Dated at Milwaukee, Wisconsin, this 12 day of December, 
1961. 
Davin Leo UELMEN 
David Leo Uelmen 
of 
Goxpserc, Previant & UELMEN 
212 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 
Roserr C. Knee, Sr., and 
Rozert C. Kner, Jr. 
713 Winters Bank Building 
Dayton, Ohio 
Attorneys for Respondents. 


CERTIFICATE OF MAILING 


I certify that a copy of this Respondent’s Exceptions to 
Trial Examiner’s Intermediate Report was served by mail 
on all parties of record this 12th day of December, 1961. 


Davi Leo UELMEN 
David Leo Uelmen 
of 
GoxpserG, Previant & UELMEN 
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ADDITIONAL EXCEPTION 


BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 


Case No. 9-CE-5-1-2 


In the Matter of 
Truck Drivers Union Locat No. 413, er aL, 
and 
Ture Patron Warenovse, Inc., 
and 
Arkansas Best FreicHt SysTEM, ET AL. 


Respondent's Exceptions 
To Trial Examiner’s Immediate Report 


GopBerc, Previant & UELMEN 
212 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 

Rosert C. Kyee, Sr., and 

Rosert C. Knee, JR. 

713 Winters Bank Building 
Dayton, Ohio 


Truck Drivers Local 413 and Central States Drivers 
Council hereby add to the Exceptions previously filed the 
following additional exception which was inadvertantly 
omitted from the original Exceptions: 


24, The failure of the Trial Examiner to make a finding 
of fact based upon the following stipulation found in the 
record on page 17-18: 


“Mr. Camp: We have also agreed and stipulated that 
the General Counsel has no evidence to the effect that 
any employer has ceased doing business with The Pat- 
ton Warehouse, Inc. The carrier employers involved 
have handled freight destined to or coming from The 
Patton Warehouse, Inc., by use of supervisors and 
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management representatives during the entire period 
of the labor dispute between The Patton Warehouse, 
Ine., and Respondent Local 413.”’ 


Dated at Milwaukee, Wisconsin, this 12th day of Decem- 
ber, 1961. 
Davi Leo Urtmen 
of 
Gorpserc, Previant & UELMEN 
212 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 
Rozerr C. Kwes, Sr., and 
Roserr C. Knee, Jr. 
713 Winters Bank Building 
Dayton, Ohio 
Attorneys for Respondents. 


CERTIFICATE OF MAILING 


I certify that a copy of the Respondent’s Additional 
Exception to Trial Examiner’s Intermediate Report was 
served by mail on all parties of record this 12th day of 
December, 1961. 


Davi Leo UELMEN 
David Leo Uelmen 
of 
Goupserc, Previant & UELMEN 
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BOARD'S DECISION AND ORDER 
[140 NLRB No. 136 D-4191] 
D-1491 
Columbus Ohio 
UNITED STATES OF AMERICA 
Berore THE Nationat Lasor RELatIoNs Boarp 


Cases Nos. 9-CE-5-1-2 


Truck Drivers Union Locau No. 413, InrernationaL 
BrorHERHOOD oF TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN AND Hetpers or America, and CENTRAL SraTes 
Drivers Counci, InTERNaTIONAL BROTHERHOOD OF 
Tramsrers, CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
or AMERICA 


and 
Tur Patron WareEHOuvsE, Inc. 


and 
Arxansas Best Freicur System, Tae CLEVELAND, CoLum- 

BUS AND Cincinnati Trucxine Co., C. anv D. Motor 
Deuiverry, Inc., Drxre Ouro Express, Hazcxyi’s Motor 
Freicut, Huey Motor Express, Inc., W. L. Map, Ivc., 
CoxsotipaTep Freicnrways, ReryHarpt TransFEr Co., 
Susvursan Motor Freicut, Inc., THE Waite TRANSsPoR- 
TATION Co. 

Parties to Central States Area 

Local Cartage Agreement 

and 

Aupna Lives, Inc., ARKANSAS Best Freicur System, CLEvE- 

LAND, CotumBus & Cincinnati Hiceway, Inc., C. anv D. 
Moror Deurvery Co., Motor Freicur Corr., HaEcKy’s 
Moror Freicut, W. L. Mean, Inc., ConxsonmDaTED 
Freicutways, Susursan Motor Freicut, REINHARDT 
TransFer Co., THE Waite Transportation Co. 

Parties to Central States Area 

Over-the-Road Motor Freight 

Agreement, and Ohio Rider 
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DECISION AND ORDER 


On November 7, 1961, Trial Examiner Eugene F. Frey 
issued his Intermediate Report in the above-entitled pro- 
ceeding, finding that the Respondents had engaged in and 
were engaging in certain unfair labor practices and recom- 
mending that they cease and desist therefrom and take cer- 
tain affirmative action as set forth in the Intermediate Re- 
port attached hereto. Thereafter, the Respondents filed 
exceptions to the Intermediate Report together with a sup- 
porting brief. The General Counsel filed limited exceptions 
to the Intermediate Report with a statement in support 
thereof. On December 20, 1961, the Board heard oral argu- 
ment in Washington, D. C., in which all parties were given 
an opportunity to appear and participate.’ 

The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions and briefs,’ the oral argument, and the entire record 
in the case, and hereby adopts the findings, conclusions, 
and recommendations of the Trial Examiner as amplified 
and modified in this Decision and Order. 

The parties stipulated at the hearing that the Respon- 
dents and certain Employers and Employers Associations 
have executed and are currently parties to two collective- 
bargaining agreements. These are an ‘‘Over-the-Road 
Freight Agreement’’ and a ‘‘Local Cartage Agreement”’ 
covering drivers employed in the Central States area, 
comprising all or parts of 14 States from West Virginia 
to Nebraska. The complaint alleged that certain provisions 


1 Because of the similarity of the issues involved, this matter was consoli- 
dated for purposes of oral argument with Truckdrivers and Helpers Local 
Union No. 728 et al (Brown Transport Corp.), 140 NLRB No. 1387, issued 
today. 

2 Briefs amicus curiae were filed in the Brown Transport matter prior to the 
oral argument, by the AFL-CIO and by a number of International Unions. 
They have been considered in the determination of this case. 
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of these collective bargaining agreements amount to illegal 
‘‘hot-cargo’’ agreements within the meaning and proscrip- 
tion of Section 8(e) of the Act. Section 8(e) reads in 
pertinent part as follows: 

It shall be an unfair labor practice for any labor or- 
ganization and any employer to enter into any contract 
or agreement, express or implied, whereby such em- 
ployer ceases or refrains or agrees to cease or refrain 
from handling, using, selling, transporting or other- 
wise dealing in any of the products of any other em- 
ployer, or to cease doing business with any other per- 
son, and any contract or agreement entered into here- 
tofore or hereafter containing such an agreement shall 
be to such extent unenforcible and void; provided.... 

1. In their exceptions to the Intermediate Report issued 
in the companion Brown Transport case, supra, the Re- 
spondents raised certain contentions as to the constitution- 
ality of Section 8(e) and as to the scope and meaning of 
that Section, which have been incorporated by reference 
into the instant case. These contentions have been fully con- 
sidered in the attached Intermediate Report. The Respon- 
dents argue that Section 8(e) denies them due process of 
law since it allegedly establishes ‘‘irrational classifica- 
tions,’’ in its exemption from Section 8(e), of certain types 
of agreements which may be entered into in the construc- 
tion and apparel industries. The Board’s position has al- 
ways been that it must assume the constitutionality of the 
Act which it is called upon to administer, in the absence of 
a binding court decision to the contrary. Accordingly, we 
reject this argument of the Respondents.* 


3 Amalgamated Lithographers of America (The Employing Lithographers, 
ete.), 130 NLRB 985, 991, enforced as modified in other respects, 309 F. 2d 
31 (C. A. 9). To the same effect see, The Employing Lithographers v. 
N.L.B.B. (Miami Post Company), where the Court of Appeals for the Fifth 
Circuit held that the exemption of the apparel industry did not render Sce- 
tion 8(c) unconstitutional as a violation of the due process clause of the Fifth 
Amendment. 301 F 2d 20 (C. A. 5), enforcing 130 NLRB 968. 
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The Respondents also argue that the challenged contract 
clauses, to be discussed below, do not constitute an express 
contract or agreement within the scope of Section 8(e), 
whether they are considered individually or collectively. 
These arguments have been fully considered in the Inter- 
mediate Report and the Board adopts the reasoning and 
conclusion of the Trial Examiner that the operative para- 
graphs of Article 9, Section 2 of the Agreement falls within 
the scope of Section 8(e) of the Act.* 

2. Article 9 of both agreements reads identically and is 
set out in full in the Intermediate Report. In order to 
facilitate discussion of its individual sections, we shall also 
set them out separately at appropriate places in our De- 
cision and Order. Article 9 is headed ‘‘Protection of 
Rights’’ and its first section reads as follows: 

Section 1—Picket line. It shall not be a violation of 
this Agreement and it shall not be cause for discharge 
or disciplinary action in the event an employee refuses 
to enter upon any property involved in a labor dispute 
or refuse to go through or work behind any picket line, 
including the picket line of Unions party to this Agree- 
ment and including picket lines at the Employer’s place 
or places of business.. 

This section provides that employees may with impunity 
refuse to enter any property involved in a labor dispute 
and may refuse to cross or work behind any picket line, 
specifying particularly but without limitation picket lines 
established by the Respondents and picket lines at the 
places of business of employers who are parties to the 
agreement. The Trial Examiner concluded that Section 1 
did not violate Section 8(e) of the Act insofar as it granted 
employees protection against their refusal to enter their 
own employer’s premises during a labor dispute or to cross 


4See also, Amalgamated Lithographers, supra; The Employing Lithog- 
raphers v. N.L.R.B., supra, and Amalgamated Lithographers of America, 137 
NLRB No. 179, pages 9 and 10 of the Intermediate Report. 
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a picket line lawfully established there. He also concluded, 
however, that insofar as Section 1 attempted to immunize 
employees against disciplinary action for refusing to cross 
a primary picket line at the premises of employers who are 
not parties to the agreement, it is an illegal attempt to cur- 
tail or to cause a cessation of business between the primary 
or struck employer, and the trucking firm or secondary em- 
ployer, whose employees refuse to cross the picket line. 

To the extent that the right of employees not to cross a 
picket line at their own employer’s place of business is 
primary activity protected by Sections 7 and 13 of the Act, 
there can be no doubt that the picket line clause is, as the 
Trial Examiner found, not violative of Section S(e) in 
obtaining immunity from disciplinary action for such em- 
ployees. 

We are not wholly in agreement, however, with the Trial 
Examiner’s conclusion that the picket line provision would, 
under all circumstances, violate Section 8(e) insofar as it 
attempts to safeguard the jobs of employees who refuse to 
cross a picket line established at the premises of an em- 
ployer other than their own. The Trial Examiner reasoned 
that an employer does not violate Section 8(a) (3) by dis- 
ciplining an employee who refuses to cross a picket line at 
another employer’s place of business,® but that if this right 
to discipline is given up by agreeing to a ‘‘picket line’’ 
clause, the neutral employer thereby agrees to cease doing 
business with the primary employer in violation of Section 
8(e). Relying on the legislative history of the Landrum- 
Griffin Act, the Trial Examiner ccacluded that it was the 
S Since the issuance of the Intermediate Report, a majority of the Board has 
held that the refusal to cross a picket line at another employer’s premises is 
protected activity, and the employer of employees who refuse to cross may not 
discriminate against them for their refusal. Redwing Carriers, Inc., 137 NLRB 
No. 162. The case also holds that an employer does have a right to attempt to 
run his business despite the sympathetic action of his employees who refuse to 
cross a picket line, and in doing so may replace them, thereby effectuating their 


discharge. There was no contractual provision in that case dealing with the 
power to discharge for failing to cross. 


289 


Congressional intent in enacting Section 8(e) to insulate 
neutral employers from the pressure to cease doing busi- 
ness with a struck employer, but outlawing picket line 
clauses. He distinguishes the right of strikers at a primary 
picket line to persuade the employees of other employers 
not to cross, from a contractual provision which grants im- 
munity to employees who refuse to cross a picket line. He 
was of the opinion that the Section 8(b) proviso® saves 
unions from Section 8(b) (4) violations when employees 
refuse to cross a picket line at another employer’s place of 
business; however, he deems Article 9, Section 1 of the 
Agreements involved here to violate Section S(e), because 
he believes that the Section 8(b) proviso is limited in its 
application to Section 8(b) (4) and does not apply to 
Section 8(e). We believe that his analysis fails to take into 
account in interpreting Section 8(e), that Congress meant 
to preserve in Section 8(e) the limitations and safeguards 
with respect to certain types of secondary activities which 
had already been incorporated into Section 8(b) (4). 

We view the admittedly difficult problem of ascertaining 
the meaning of the statute in the light of the expressed 
Congressional intent as to its scope and purpose, from a 
different perspective. Our primary concern, it seems to us, 
must be to determine what the status of picket line clauses 
was before the enactment of Section 8(e) and then to deter- 
mine whether, and in what respects, Congress changed the 
existing law. The legality of a contractual agreement to 
grant immunity from discipline to employees who refuse to 
cross picket lines was considered by the Supreme Court in 
N.L.R.B. v. Rockaway News Supply Co., 345 U.S. 71. The 
Court held there that a bargaining agreement could validly 
provide either that an employee may or that he may not be 


6 The proviso reads: ‘‘Provided, that nothing contained in this subsection 
(b) shall be construed to make unlawful (other than his own employer), if 
the employees of such employer are engaged in a strike ratified or approved 
by a representative of such employees whom such employer is required to 
recognize under this Act ...’’ 
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required to cross a picket line. In its opinion, the Court 
said, at 345 U.S. 80: 


In the section by which the Labor Management Rela- 
tions Act proscribes certain practices of labor organ- 
izations which shall be deemed unfair, there is a proviso 
that nothing therein ‘‘shall be construed to make un- 
lawful a refusal by any person to enter upon the 
premises of any employer (other than his own employ- 
er) if the employees of such employer are engaged in 
a strike ratified or approved by a representative of 
such employees whom such employer is required to 
recognize under this Act... .’’ This clearly enables 
contracting parties to embody in their contract a pro- 
vision against requiring an employee to cross a picket 
line if they so agree. And nothing in the Act prevents 
their agreeing upon contrary provisions if they con- 
sider them appropriate to the particular kind of busi- 
ness involved. An employee’s breach of such an agree- 
ment may be made grounds for his discharge without 
violating § 7 of the Act. V.L.R.B. v. Sands Co., 306 U.S. 
332,334. 


Thus, prior to the 1959 amendments, it appears that the 
Rockaway case stood for the proposition that a contractual 
provision by which an employer agreed not to discipline 
an employee for failing to cross a picket line at another 
employer’s premises would be legal, at least to the extent 
that the provision did not go beyond the Section 8(b) 
proviso. We note that the Section 8(b) proviso was held 
to be pertinent in Rockaway News, which was not a secon- 
dary boycott case, but a case involving the meaning of 
Section 8(a) (3). 


Members of Congress and witnesses at the legislative 
hearings on the 1959 amendments expressed a concern as 
to whether Section 8(e) was intended to prohibit a con- 
tractual provision for immunity from discipline for em- 
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ployees who refused to cross picket lines. Thus, Senator 
Morse said: 


I want to point out the Rockaway decision of the Su- 
preme Court which makes clear that where there is a 
contract with an employer, a worker is protected in 
his refusal to go through a picket line, if the contract 
specifies that he has a right of refusal. 1 am very much 
disturbed by legislative movements in the Congress 
that would seck to destroy that protection. A ‘‘hot 
cargo’? amendment which, in my judgment, makes it 
illegal to sign an agreement which would permit em- 
ployees to refuse to go through picket lines is vindic- 
tive.” 

A substantial portion of the legislative debate over Section 
8(e) was devoted to allaying the fears expressed that Sec- 
tion 8(e) might have the effect of outlawing agreements 
which incorporated the traditional union practice of honor- 


ing picket lines established by other unions. Thus, Senator 
Morse inserted into the Congressional Record a letter from 
Senator Kennedy to Mr. Hoffa, president of the Teamsters, 
which read in part as follows: * 


1. Hot Cargo: Your analysis maintains that section 
707 of §. 1555 would require a trucking employee to 
go through a picket line or lose his job. There is no 
requirement in section 707 that an employee must go 
through a picket line and certainly nothing in the 
section which necessitates that such an employee be 
discharged, if he does [not]. As a matter of fact, the 
Taft-Hartley Act already protects the right of an em- 
ployee to refuse to cross the picket line of an employer 
other than his own employer, if the employees of such 


7105 Cong. Rec. 13576. 

8105 Cong. Rec. 13874. 

9 Sec. 707(a) of S. 1555 proposed to add a new subsection (¢) to Section 8 
of the Act. It was incorporated into the final bill, with changes not material 
here, as the present Section 8(e). 
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an employer are engaged in a strike ratified or ap- 
proved by a representative of such employees. Section 
707 makes no change in this provision of existing law. 


During the House debate, Congressman Cramer sum- 
marized the results of his research on the objection raised 
by the Teamsters to Section 8(e), that employees who re- 
fused to become strikebreakers could lose their jobs, as 
follows: '° 


What the Teamsters and their kind are trying to 
accomplish by their attack on the hot cargo provision 
is an amendment to the Taft-Hartley Act which would 
legalize the refusal of a union member to cross a picket 
line set up by ‘‘wildeat strickers”’ and minority pickets 
who did not have the approval of the employees work- 
ing in the picketed plant. An employee should be aware 
of the fact that his right to cross a picket line is 
restricted. He can lose his job if he refuses to cross a 
picket line set up by a minority of the employees or 
of a group of employees without authorization of the 
majority union in the appropriate unit. However, he 
should also be aware of the right he has under the 
Taft-Hartley and also the Landrum-Griffin bill which 
can be used to prevent his discharge for failing to cross 
a picket line so long as such picket line has been ratified 
by the majority union of the employees in the appro- 
priate unit. 


Thus, I have reached the following, and I believe 
correct, conclusion on the question raised: 


First. The Landrum-Griffin hot-cargo provision puts 
in statutory form the existing rule of the NLRB and 
the courts, including the Supreme Court, that hot-cargo 
contracts are unenforcible. It is [sic] no sense disturbs 
the further rule under which employers may agree with 


10 105. Cong. Bee. 15677. 
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the contracting union that an employer may—or may 
not—be disciplined for refusal to cross a picket line 
at another employer’s establishment. No reasonable 
interpretation of the language gives it such a meaning 
that would interfere with this rule and no such inter- 
pretation is intended. 


Second. The proviso in 8(b) (4) of the Taft-Hartley 
Act, which specifically affords protection to the individ- 
ual employee who would not cross a picket line, is car- 
ried forward by the Landrum-Griffin bill. As picketing 
situations arising from hot-cargo disputes are de- 
scribed in that section [8(b) (4)] it would protect the 
employee even though Section 8(e), that is, the hot- 
cargo section, also specifically applied. 

Third. What the Teamsters and their kind want is 
full and unrestrained leeway to refuse to cross any 
picket line at their discretion, regardless of whether 
it is established by a union entitled to representation 
rights. 

Fourth. To conclude that the language of 8(e) bans 
an agreement not to discipline employees who refuse 
to cross the picket line reads into it a meaning that 
the wording of the section simply does not incorporate. 
What the wording clearly does is to describe as an 
unfair labor practice a hot-cargo contract between an 
employee [employer] and a labor organization and 
then pronounce it unenforcible and void. Nothing is 
said in the section about the individual employee. 
Nothing in the language requires him to go through 
picket lines and nothing in it imposes a duty on the 
employer to discharge him if he refuses. 


Finally, House Report 741 on H.R. 8342 stated, in re- 


It is settled law that the National Labor Relations 
Act does not require any employee to cross a primary 
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picket line and that pickets may request him not to 
cross a picket line (N.L.R.B. v. International Rice 
Milling Company, 341 U.S. 665). The language of the 
‘hot cargo’? ban in S, 1555—which your committee 
adopted—did not impinge in any way on existing law 
concerning the crossing, or not crossing, of picket 
lines by employees. However, in order to set at rest 
false apprehensions on this score, the committee ap- 
pended the disclaimer proviso which appears in Section 
705(a) (2) of the bill. 


The Trial Examiner has pointed out that the disclaimer 
proviso was not included in the Conference Bill which 
eventually became the 1959 Act, and inferred that its 
absence from the bill as finally passed, indicates that picket 
line clauses were not to be exempted from the proscription 
of Section 8(e). We believe, however, that the language 
quoted above from the House Report 741 as to the inser- 
tion of a disclaimer proviso was to ensure that the Senate 
Bill would not be misinterpreted so as to invalidate agree- 
ments which granted immunity against discipline to em- 
ployees who refused to enter upon the premises of an 
employer other than their own where such employer is 
engaged in a primary labor dispute. 

Sections of the Act should be interpreted, so far as pos- 
sible, in harmony with each other so as to effectuate the 
total statutory scheme. In view of the legislative concern 
that certain so-called secondary activities were not to be 
proscribed, we conclude that a ‘‘picket line’’ clause, whose 
effect may be to cause a cessation of business between two 
employers, is nevertheless valid under Section 8(e) insofar 
as it is in conformity with the proviso to Section 8(b). 
Stated otherwise, a contract clause which grants immunity 
to individual employees from disciplinary action for their 
failure to cross a picket line would be valid under Section 
8(e) if it were limited (a) to protected activities engaged 
in by employees against their own employer and (b) to 
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activities against another employer who has been struck 
by his own employees, where the strike has been ratified or 
approved by their representative whom the employer is 
required to recognize under the Act. 


Clearly, Section 1 of the Agreements involved here is not 
so limited and is therefore invalid under Section 8(e).™ 
Thus, Section 1 would prevent an employer from disciplin- 
ing his employees who refuse to cross picket lines at an- 
other employer’s place of business, which may be estab- 
lished by a union not the majority representative, or from 
disciplining his employees who refuse to enter upon any 
property involved in a labor dispute, even though such 
dispute has not resulted in a strike. The effect of denying 
to an employer his privilege of replacing employees who 
refuse to carry out their assigned duties, where the refusal 
is not protected by Section 13 or the proviso to Section 
8(b), is to require the employer to agree to cease or to 


refrain from handling the products of, or otherwise deal- 
ing with the employer whose products or services are under 
the union’s ban. 


The Respondents’ argument that the picket line clauses 
cannot be reasonably interpreted as requiring the trans- 
portation employer to cease or refrain from transporting 
the products of another employer, is necessarily based on 
the supposition that Respondent has no responsibility for 
what its members do. This argument is based on the as- 
sumption that the language of Section 1 (as well as the 
remaining sections of Article 9) constitute the entire ex- 
press agreement of the parties and that there is no further 
‘implied’? agreement. These suppositions and arguments 
have been disposed of by the Trial Examiner, whose reason- 
ing we have adopted above. 


11 The Board has been cautioned against interpreting as valid under Sec- 
tion 8(e), agreements which can be so construed only through additions to 
or deletions from the actual language. PORTE Lithographers of Greater 
Miami v. N.L.B.B., supra. 
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3. The introductory paragraph of Article 9, Section 2, 
and its first operative paragraph, referred to herein as 
(a), read as follows: 


Section 2, Struck Goods: Recognize that many in- 
dividual employees covered by this contract may have 
personal convictions against aiding the adversary of 
other workers, and recognizing the propriety of in- 
dividual determination by an individual workman as 
to whether he shall perform work, labor or service 
which he deems contrary to his best interests, the 
parties recognize and agree that: 

(a) It shall not be a violation of this Agreement and 
it shall not be a cause for discharge of disciplinary ac- 
tion if any employee refuses to perform any service, 
which, but for the existence of a controversy between 
a Labor Union and any other person (whether party 
to this Agreement or not), would be performed by the 
employees of such person. 


The Trial Examiner found, in view of the preamble to 
Section 2 which emphasizes the individual employees’ right 
to self-determination, that the apparent purpose and reach 
of paragraph (a) was to preserve the right of secondary 
employees to refuse to handle products or to perform serv- 
ices ‘‘farmed out’’ to their employer by a struck employer 
where such ‘‘farming out’’ during and because of a labor 
dispute at the plant of the struck employer makes the sec- 
ondary employer his ‘‘ally.’’ So construed, he found that 
paragraph (a) embodies nothing more than the struck 
work-ally doctrine which the Board and Congress have 
sanctioned and which Congress intended to preserve. We 
believe that in at least one important respect Section 2(a) 
exceeds the permissible limits of the ‘‘struck-work’’ doc- 
trine. We confine our discussion to one facet of this doc- 
trine, namely, the situation arising when one employer 
knowingly does work by arrangement with a struck employ- 
which would otherwise be done by the striking employees of 
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that employer.’* Unions have been found not to have vio- 
lated Section 8(b) (4) (B) when, in an extension of a 
primary dispute with one employer, they have exerted pres- 
sure on another employer who knowingly does work by ar- 
rangement with the primary employer which, but for the 
dispute, would be done by the primary employees. Section 
2(a) may legitimately apply and be enforced in many situa- 
tions in which the Board would have found no Section 
8(b) (4) (B) violation on the ground that the union’s 
secondary pressure is merely incidental to its primary ac- 
tivities. Section 2(a), however, overlooks an essential re- 
quirement of the ally doctrine, namely, that the struck 
work must be transferred to a secondary employer through 
an arrangement with the primary employer. As the para- 
graph now reads, the Respondents here could demand ex- 
oucration of their members, employed by a secondary em- 
ployer, if they refused to perform services which would 
customarily not be performed by their employer but where 
the performance of such services is not the subject of an 
arrangement between the primary and secondary employ- 
ers. Stated more concretely, the Board has found a violation 
of Section 8(b) (4) (B) when employees of one carrier 
were induced to refuse to perform services or to handle 
goods assigned to that carrier by the producer of the goods 
who was unable to have them handled by another carrier 
whom he had previously used, because such carrier had 
been struck.!* Because of the absence of any arrangement 
between the struck and the secondary employers, the work 
previously performed by the struck employer may not be 
interfered with even though the secondary employees are 
performing a service which, but for the dispute, would 


12 Sec N.L.R.B. v. Business Machines, ete. Conference Board, Local 459, 
228 F. 24 553 (C. A. 2); Shopmens Local Union No. 501 (Oliver Whyte Com- 
pany, Inc.), 120 NLRB 856; and International Die Sinkers Conference (Gen- 
eral Metals Corporation), 120 NLRB 1227, 

13 United Marine Division of the National Maritime Union (D. M. Picton ¢ 
Co., Inc.), 131 NLRB 693. 
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customarily be performed by the employees of the struck 
employer. 

4. Section 2(b) provides generally that sanctions will not 
be imposed upon employees who voluntarily choose not to 
handle goods or equipment involved in a labor controversy. 
It is to be construed, according to the Respondents, togeth- 
er with Section 2(c) which provides in effect that the con- 
tracting employer will continue its business relationship 
with a struck employer by any method which it deems ap- 
propriate or proper but which does not require the use of 
employees who exercise their individual rights under the 
agreement of refusing to perform their normal duties. Sec- 
tion 2, paragraphs (b) and (c) are set out below: 

(b) Likewise, it shall not be a violation of this 
Agreement and it shall not be a cause for discharge or 
disciplinary action if any employee refuses to handle 
any goods or equipment transported, interchanged, 
handled or used by any carrier or other person, wheth- 
er a party to this Agreement or not, at any of whose 
terminals or places of business there is a controversy 
between such carrier, or person, or its employees on 
the one hand and a Labor Union on the other hand; 
and such rights may be exercised where such goods 
or equipment are being transported, handled or used 
by the originating, interchanging or succeeding car- 
riers or persons, whether parties to this Agreement or 
not. 

(c) The Employer agrees that it will not cease or 
refrain from handling, using, transporting, or other- 
wise dealing in any of the products of any other Em- 
ployer or cease doing business with any other person, 
or fail in any obligation imposed by the Motor Car- 
riers’ Act or other applicable law, as a result of indi- 
vidual employees exercising their rights under this 
Agreement or under law, but the Employer shall, not- 
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withstanding any other provision in this Agreement, 
when necessary, handle, use, transport, or otherwise 
deal in such products and continue doing such business 
by use of other employees (including management rep- 
resentatives), other carriers, or by any other method it 
deems appropriate or proper. 


The Respondents argue that these paragraphs, read sepa- 
rately or in conjunction, are not violative of Section 8(e) 
because only the individual rights of individual emp!oyees 
to refuse to handle goods or equipment originating from 
strike-bound premises are protected, while the contracting 
employer agrees that it will continue its previous business 
relationship with the struck employer. The Respondents 
argue that these contractual provisions differ fundament- 
ally from the ‘‘trade shop”’ clause found to be unlawful 
in Amalgamated Lithographer (Miami Post Co.), 130 
NLRB 968. The ‘‘trade shop’’ clause in that case admitted- 
ly imposed another type of sanction, that of reopening the 
contract and its possible termination, in the event an em- 
p‘oyer requested individual employees to handle nonunion 
goods. The Board has, however, also held that immunity 
from discipline for individual employees may itself be an 
implementation of an objective to require employees not 
to handle struck goods or equipment. In the companion 
Amalgamated Lithographers case, 130 NLRB 985, the 
Board found that the ‘‘refusal to handle’’ clause in that 
Agreement violated Section 8(e) and said at page 988: 


When contracting parties have agreed that if an 
employer requests an employee to handle struck or 
non-union work ... and the employer agrees that he 
will not discharge or discipline an employee who re- 
fuses to handle such work, the ordinary remedy avail- 
able against a disobedient employee, the conclusion is 
inescapable, and we find, that the parties in substance 
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have ‘‘impliedly’’ agreed that the employer will not 
handle such struck or nonunion work."* 


We have previously noted that the Rockaway News case 
stands for the proposition that an employer may by con- 
tract waive his right to discipline employees for their re- 
fusal to cross a legitimate picket line at a struck employer’s 
premises. The waiver of these rights by an employer is for 
the benefit of individual employees; it does not confer a 
corresponding right on a union to insist that its policy 
against handling struck goods be embodied in the bargain- 
ing agreement. What the Respondents sought in Section 
2(b) and (c) was the effectuation of its policy against han- 
dling struck goods or equipment. The means, direct or in- 
direct, by which this end is to be accomplished, is tainted 
by the illegality of its object. The more extensive analysis 
of the Trial Examiner as to the intention of Section 2(b) 
and (c) is, in our opinion, wholly correct and we hereby 
adopt it. We agree with him that these provisions consti- 
tute an agreement that the employers will cease or refrain 
from handling, using, transporting, or otherwise dealing 
in any of the products of any other employer, or will cease 
doing business with any other person where there is a 
controversy between such other employer or person or their 
employees on the one hand, and a labor union on the other 
hand.* 


14 See also to the same effect, Amalgamated Lithographers of America, 137 
NLEB No, 179. 


15 In addition to the case relied on by the Trial Examiner, Chauffeurs, ete., 
Local Union No. 135 (Irvin J. Cooper), 101 NLRB 1284, the Board has sub- 
sequently held that a union’s disclaimer of an intent to seek an object illegal 
under Section 8(b) (4) is to be construed in the light of what it does. See 
International Mailers Union No. 6 ITU (The Publishers Association of New 
York City), 136 NLRB No. 19; Local 1066 International Longshoremens Asso- 
ciation (Wiggin Terminals, Inc.), 137 NLRB No. 3; and Bakery Salesmens 
Local Union No. 227 (Associated Groceries, Incorporated), 137 NLRB No. 102. 
It requires only one additional step to find that a ‘‘cease doing busincss’’ object 
under Section 8(b) (4) (B) is the same object nder Section 8(e), even though 
it is cloaked in words rather than acted out. 
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5. Article 29(a) of the Local Cartage Agreement and 
Article 47(a) of the Over-the-Road Agreement, read as 
follows: 


The Employer agrees to refrain from using the serv- 
ices of any person who does not observe the wages, 
hours and conditions of employment established by 
labor unions having jurisdiction over the type of serv- 
ices performed. 


The Respondents contend that the subcontracting pro- 
visions have for their purpose the preservation of jobs of 
employees in the contract unit. We find no merit in this 
argument since the cited paragraph dictates to the Em- 
ployer those persons with whom he shall be permitted to do 
business, rather than obliging him to refrain from contract- 
ing out work previously performed by employees in the 
bargaining unit. The Board has recently struck down as 
a violation of Section 8(e) a clause which provided that in 
subcontracting out work, the employer shall give preference 
to shops either having a contract with or approved by a 
particular union.’* The Board pointed out there that the 
subcontracting clause in issue in that case was more than a 
restriction on subcontracting for the preservation of jobs 
and job rights for employees inasmuch as it limited the 
persons with whom the employer could do business. Indeed, 
the subcontracting clauses in this case are even more re- 
strictive since their prohibition against subcontracting is 
absolute, whereas in the St. Louis Trimmers case, cited 
above, the union sought only preferential treatment for 
those employers with whom it had contracts.” 


16 District No. 9, International Association of Machinists (Greater St. Louis 
Automotive Trimmers, etc.), 134 NLRB 1354, enfd.—F. 2d—(C.A.D.C.), 
decided Nov. 15, 1962. 

17 See also Automotive, etc. Union Local 618, 134 NLRB 1363 and Highway 
Truck Drivers and Helpers Local 107 (E. A. Gallagher and Sons), 131 NLRB 
925, enfd. 302 F. 2d 897 (C.A.D.C.) 
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ORDER 


Upon the entire record in this case and pursuant to Sec- 
tion 10(¢) of the National Labor Relations Act, as amended, 
the National Labor Relations Board hereby orders that the 
Respondents, Truckdrivers Union Local No. 143, Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America, and Central States Drivers 
Council, International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, their offi- 
cers, agents, representatives, successors and assigns, shall: 

1. Cease and desist from: 

(a) Maintaining, giving effect to, or enforcing Article 9, 
Sections 1 and 2, and Article 47(a) of the Over-the-Road 
Motor Freight Agreement, and Article 9, Sections 1 and 2 
and Article 29(a) of the Local Cartage Agreement, to the 
extent found unlawful herein. 


(b) Entering into, actively maintaining, giving effect to, 


or enforcing any other contract or agreement, express or 
implied, whereby any employer within the territorial juris- 
diction of the Central States Drivers Council ceases or re- 
frains or agrees to cease or refrain from handling, using, 
selling, transporting, or otherwise dealing in any of the 
products of any other employer or from doing business with 
any other person. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Post at Respondents’ business offices, and meeting 
halls copies of the notice attached hereto marked ‘‘ Appen- 
dix.’’ * Copies of said notice, to be furnished by the Region- 
al Director for the Ninth Region, shall, after being duly 
signed by official representatives of the Respondents, be 


18In the event that this Order is enforced by a decree of a United States 
Court of Appeals, the notice shall be amended by substituting for the words 
‘«Pursuant to a Decision and Order,’’ the words ‘‘ Pursuant to a Decree of the 
United States Court of Appeals, Enforcing an Order.’’ 
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posted by the Respondents immediately upon receipt there- 
of and be maintained by them for 60 consecutive days there- 
after, in conspicuous places, including all places where 
notices to its members are customarily posted. Reasonable 
steps shall be taken by Respondents to insure that said 
notices are not altered, defaced, or covered by any other 
material. 


(b) Furnish to the Regional Director for the Ninth Re- 
gion signed copies of the aforementioned notice for posting 
by employers who are party to either the Over-the-Road 
Motor Freight or the Local Cartage Agreements, if the 
Employers agree, in places where notices to employees are 
customarily posted. Copies of said notice, to be furnished 
by the Regional Director, shall, after being signed by Re- 
spondents, as indicated, be forthwith returned to the 
Regional Director for disposition by him. 

(c) Notify the Regional Director for the Ninth Region, 
in writing, within 10 days from the date of this Order, what 
steps have been taken to comply herewith. 


Dated, Washington, D. C. 


Frank W. McCulloch Chairman 
Philip Ray Rodgers Member 
Boyd Leedom Member 
John H. Fanning Member 
Gerald A. Brown Member 
NATIONAL LABOR RELATIONS BOARD 


D-4191 


APPENDIX 


NOTICE 


To All Our Members And To All Employees Of Employers Who 
Are Parties To Either The Central States Area Local Cartage 
Or The Central States Area Over-The-Road Motor Freight 
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Agreement 


PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to ef- 
fectuate the policies of the National Labor Relations Act, as 
amended, we hereby give notice that: 


WE Wut Nor maintain, give effect to, or enforce Arti- 
cle 9, Sections 1 and 2, and Article 47(a) of the Over- 
the-Road Motor Freight Agreement, and Article 9, 
Sections 1 and 2 and Article 29(a) of the Local Cartage 
Agreement, to the extent found unlawful in our Deci- 
sion and Order. 


We Wit Nor enter into, actively maintain, give effect 
to, or enforce any other contract or agreement, express 
or implied, whereby any employer within the territorial 
jurisdiction of the Central States Drivers Council 
ceases or refrains or agrees to cease or refrain from 
handling, using, selling, transporting, or otherwise deal- 
ing in any of the products of any other employer, or 
from doing business with any other person. 


Truck Drivers Union Loca 413, 
INTERNATIONAL BRoTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF 
AMERICA 


(Representative) (Title) 
CenrraL States Drivers Councr, 
INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
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HOUSEMEN AND HELPERS OF 


(Representative) (Title) 


This notice must remain posted for 60 consecutive days from the date of 
posting, and must not be altered, defaced, or covered by any other material. 

Employees may communicate directly with the Board’s Regional Office, 
Transit Bldg., 4th & Vine Sts., Cincinnati, Ohio, Tel. No. DUnbar 1-1420, if 
they have any question concerning this notice or compliance with its provisions. 
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PETITION FOR REVIEW 


In THE 
Unrrep Srates Court oF APPEALS 
For Tue District or CotumsB1a Circurr 


Case No. 9-CE-5-1-2 


Truck Drivers Union Loca No. 413, INTERNATIONAL BrotH- 
ERHOOD oF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN & 
Hetrers or AMERICA, AND CENTRAL States Drivers 
Counci, InteRNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN & HELPERS OF AMERICA, 

Petitioners, 


v. 


Navionat Lazor Retations Boarn 
Respondent. 


PETITION TO REVIEW AND SET ASIDE AN 
ORDER OF THE NATIONAL LABOR RELATIONS BOARD 


To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 


This is a Petition to Review and Set Aside an Order of 
the National Labor Relations Board (hereinafter called 
the “Board”). On February 26, 1963, the Board entered a 
final order by which petitioners are aggrieved and their in- 
terests adversely affected in a proceeding appearing and 
designated on the records of the Board as Truck Drivers 
Union Local No. 413, International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen & Helpers of America, 
and Central States Drivers Council, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen & Helpers 
of America and The Patton Warehouse, Inc., e¢ al., Case No. 
9-CE-5-1-2. A copy of the Board’s Decision and Order in 
such matter is attached hereto and made a part hereof 
as Exhibit “A.” 
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In support of this Petition your petitioners respectfully 
show to this Court: 


1. Petitioner Local 413, functioning in the Columbus, 
Ohio, area, and affiliated with the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America, is a local labor organization and a volun- 
tary, unincorporated association, chartered to organize and 
represent employees in collective bargaining. 


2. Petitioner Central States Drivers Council is affiliated 
with and is a trade division of the Central Conference of 
Teamsters and is also affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America. It consists of an unlimited number of 
Local Unions who represent or who are assigned by the 
Central Conference of Teamsters to represent employees 
who are engaged in over-the-road, local pick-up, delivery, or 
freight assembling operations in the following territory: 
Michigan, Ohio, Indiana, Illinois, Wisconsin, Minnesota, 
Iowa, Missouri, North Dakota, South Dakota, Nebraska, 
Kansas, and Louisville (Kentucky) and any other adjoin- 
ing territory approved by the Council and the International 
Brotherhood of Teamsters from time to time. 


3. The final Decision and Order of the Board herein- 
above referred to concluded that petitioners had com- 
mitted certain unfair labor practices in violation of Section 
8(e) of the Labor-Management Relations Act, as amended, 
and ordered the petitioners to cease and desist from said 
action, and ordered petitioners to take certain affirmative 
action. 


4. This Court, in the foregoing circumstances, has juris- 
diction of this action and the parties hereto under the pro- 
visions of Section 10(f) of the Labor-Management Rela- 
tions Act of 1947, as amended, 61 Stat. 136, 29 U.S.C. See. 
151, et seq., hereinafter called “the Act.” 
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NATURE OF THE PROCEEDINGS AS TO WHICH 
REVIEW IS SOUGHT 


5. The nature of the proceedings as to which review is 
sought is as follows: 


(a) Pursuant to a charge filed by The Patton Warehouse, 
Inc. with the National Labor Relations Board, alleging the 
commission of certain unfair labor practices under Section 
8(e) of the Act against Truck Drivers Union Local No. 413, 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, and Central States 
Drivers Council, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, peti- 
tioners herein, the General Counsel of the National Labor 
Relations Board issued a complaint on June 27, 1961. 


(b) The complaint was heard before Eugene F. Frey, 
Trial Examiner, at Columbus, Ohio, and on November 10, 
1961, he issued his Intermediate Report, finding, inter alia, 
that by entering into, maintaining, and giving effect to the 
“Protection of Rights” and “Sub-contracting” clauses of 
the “Central States Area Over-the-Road Motor Freight 
Agreement with Ohio Rider” (herein called the “Over-the- 
Road Agreement”), and the “Central States Area Local 
Cartage Agreement” (herein called the “Local Cartage 
Agreement”), both petitioners have engaged in and are 
engaging in unfair labor practices within the meaning of 
Section 8(e) of the Act. He recommended that petitioners 
cease and desist therefrom and take certain affirmative ac- 
tion, as set forth in the copy of the Intermediate Report at- 
tached hereto. 


Subsequently, petitioners filed exceptions to the Inter- 
mediate Report and a supporting brief. On December 20, 
1961, the National Labor Relations Board heard oral argu- 
ment in this case. On February 26, 1963 the Board issued 
its Decision and Order, finding that petitioners have en- 
gaged in conduct violative of Section 8(e) of the Act. 
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By way of remedy the Board directed that the petitioners 
cease and desist from further violations of Section 8(e) 
of the Act and take certain affirmative action. 


GROUND ON WHICH RELIEF IS SOUGHT 


6. Petitioners contend that the Board erred in its findings 
to the extent that it held that the entering into the “Protec- 
tion of Rights” and “Sub-contracting” clauses in both con- 
tracts or their implementation is violative of Section 8(e) 
of the Act; and furthermore, petitioners contend that Sec- 
tion S(e) on its face and as applied to petitioners denies 
them due process of law since it establishes irrational clas- 
sifications and therefore abridges petitioners’ constitutional 
rights under the Fifth Amendment to the United States Con- 
stitution. 


THE RELIEF PRAYED 


In view of the foregoing, petitioners pray: 


(1) That a certified copy hereof be forthwith served ac- 
cording to law upon the respondent, National Labor Rela- 
tions Board, and that the respondent, National Labor Rela- 
tions Board, be required in conformity with the law to certi- 
fy to the Court a transcript of the record of proceedings 
wherein said order was entered, including the pleadings, 
record, and the findings, conclusions, opinion and Order of 
the National Labor Relations Board. 


(2) That said proceedings, findings, conclusions and Or- 
der, insofar as they involve the validity of petitioners’ Over- 
the-Road and Local Cartage Agreements, be reviewed by 
this Court and the said Order, insofar as it holds such agree- 
ments to be violative of Section 8(e) of the Act, be set aside, 
vacated, and annulled. 


(3) That this Court exercise its jurisdiction and grant 
petitioners such other and further relief in the premises as 
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the rights and equities of the cause may require and to the 
Court may seem just and proper. 


Respectfully submitted, 


David Previant 

511 Warner Theatre Building 
Milwaukee 3, Wisconsin 

/s/ Hersert S. THATCHER 
Herbert S. Thatcher 

1009 Tower Building 
Washington 5, D. C. 
Attorneys for Petitioners 


(certificate of service omitted] 
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ANSWER OF THE BOARD 


Unitep States Court or APPEALS 
For Tse Disrricr or Cotumsi Circurr 
No. 17662 
Truck Drivers Union Loca No. 413, InrernwationaL Brora- 
ERHOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN & 
HeEuPers OF AMERICA, AND CENTRAL States Drivers 
Councit, INTERNATIONAL BroTHEeRHOOD oF TEAMSTERS, 
CHAUFFEURS,WAREHOUSEMEN & HELPERS OF AMERICA, 
Petitioners, 
v. 
NationaL Lasor Reiations Boarp 
Respondent. 


ANSWER OF THE NATIONAL LABOR RELATIONS BOARD TO 
PETITION TO REVIEW AND SET ASIDE ITS ORDER, AND 
CROSS-APPLICATION FOR ENFORCEMENT THEREOF 


To the Honorable, the Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

The National Labor Relations Board, pursuant to the 
National Labor Relations Act, as amended (61 Stat. 136, 73 
Stat. 519, 29 U.S.C. Sec. 151, et seqg.), herein called the Act, 
files this answer to the petition to review and set aside its 
order issued against petitioners on February 26, 1963, and 
its application for enforcement of that order. 

1. The Board amidst the allegations of paragraphs 1, 2, 
3, and 4 of said petition, setting forth the grounds upon 
which jurisdiction and venue are based. 

2. In answer to paragraph 5 of said petition, the Board 
prays that reference be made to the certified transcript of 
the record to be filed herein for a full and exact statement 
of the pleadings, testimony and evidence, findings of fact 
and conclusions of law, order of the Board, and all other 
proceeding in this matter. 

3. The Board denies each contention and allegation of 
paragraph 6 of said petition, setting forth the grounds upon 
which petitioners seek relief. 
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4. Further answering, the Board avers that the pro- 
ceedings had before it, the findings of fact, conclusions of 
law, and order of the Board were in all respects valid and 
proper under the Act. 

5. Further answering, the Board, pursuant to Section 
10(e) and (f) of the Act, and Rule 38(e) of the Rules of this 
Court, respectfully requests this Court to enforce its order 
issued against petitioners on February 26, 1963, in proceed- 
ings designated on the record of the Board as Case No. 
9-CE-5-1-2, entitled Truck Drivers Union Local No. 413, In- 
ternational Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, and Central States 
Drivers Council, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America. 

In support of this cross-application for enforcement of 
its order, the Board respectfully shows: 

(A) This Court has jurisdiction of this cross-application 
by order of Section 10(e) and (f) of the Act. 


(B) Pursuant to Section 10(e) of the Act, the Board will 
certify and file with this Court a transcript of the record 
of the proceedings upon which the Board’s order was en- 
tered, which transcript includes the pleadings, testimony 
and evidence, findings of fact, conclusions of law, and order 
of the Board sought to be enforced. 


Wuererore, the Board prays this Honorable Court that 
it cause notice of the filing of this answer and cross-applica- 
tion for enforcement, and of the transcript, to be served 
upon petitioners; and that this Court take jurisdiction of 
the proceeding and of the questions determined therein; 
and make and enter a decree enforcing in whole the order 
of the Board. 

/s/ Marcei, MAtuet-PRevost 
Marcel Mallet-Prevost 

Assistant General Counsel 
National Labor Relations Board 


Dated at Washington, D. C. this 18th day of March 1963 
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CERTIFIED LIST OF THE NLRB 


Unirep States Court oF APPEALS 
For Tse District or Cotumpia Circvir 


No. 17,662 


Truck Drivers Union Locat No. 413, InrerNaTiIonaL Brota- 
ERHOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN & 
Heurers or AMERICA, AND CENTRAL Stares Drivers 
CounciL, InterNationaL Broraersoop or TEAMSTERS, 
CHAUFFEURS,WAREHOUSEMEN & HELPERS OF AMERICA, 

Petitioners, 


Vv. 


NationaL Lasor Retations Boarp 
Respondent. 


CERTIFIED LIST OF THE NATIONAL LABOR RELATIONS BOARD 


The National Labor Relations Board, by its Executive 
Secretary, duly authorized by Section 102.116, Rules and 
Regulations of the National Labor Relations Board—Series 
8, hereby certifies that the list set forth in the Index attach- 
ed hereto, consisting of three volumes, constitutes a full and 
accurate transcript of the entire record of a proceeding 
had before said Board and known upon its records as Case 
No. 9-CE-5-1-2. 


I~ Testimony WHEREoF, the Executive Secretary of the 
National Labor Relations Board, being thereunto duly au- 
thorized as aforesaid, has hereunto set his hand and af- 
fixed the seal of the National Labor Relations Board in 
the city of Washington, District of Columbia, this 5th day 
of April 1963. 


/s/ OcpEN W. Frevps 

Ogden W. Fields 

Executive Secretary 

National Labor Relations Board 
(SEAL) 
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INDEX TO CERTIFIED LIST 


VOLUME I—Exhibits introduced into evidence 


General Counsel’s Exhibits: 
l-a thru 1-t Certified 
2 thru 4 Record 


VOLUME II— 


Stenographic transcript of testimony taken before 
Trial Examiner Eugene F. Frey on August 22, 


VOLUME III—Pleadings 


1. Copy of Trial Examiner Frey’s Intermediate Re- 
port issued November 7, 1961 


. Copy of Board’s notice of hearing for oral argu- 
ment dated November 27, 1961 


. Copy of General Counsel’s limited exceptions re- 
ceived November 27, 1961 


. Copy of Petitioners’? exceptions to the Inter- 
mediate Report received December 14, 1961 .... 1-7 


5. Copy of Petitioners’ additional exception to the 
Intermediate Report received December 14, 1961 1-2 


. Copy of order amending notice of hearing dated 
December 14, 1961 


. Copy of Oral Argument appearance sheet dated 
December 20, 1961 


. Copy of Decision and Order issued by the Na- 
tional Labor Relations Board on February 26, 


1 Petitioners herein were Respondents before the Board. 


BRIEF FOR PETITIONERS. 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT, 
| 


| 
Nos. 17,662, 1 7,663. 


TRUCK DRIVERS UNION LOCAL NO, 413, INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, | CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMERICA, and CENTRAL 
STATES DRIVERS COUNCIL, INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA, 
Petitioners, | 


ve i 
NATIONAL LABOR RELATIONS BOARD, 
Respondent. ; 


a 


i 
TRUCK DORIVERS AND HELPERS LOCAL UNION NO. 728, 
INTERNATIONAL BROTHERHOOD (OF TEAMSTERS, and 
SOUTHERN CONFERENCE OF TEAMSTERS, Affiliated With 
the INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 

Petitioners, | 

v. | 

NATIONAL LABOR RELATIONS BOARD, 
Respondent. ; | 


' 
On Petition to Review and Set Asid¢ and on Cross-Petition 
to Enforce An Order of the! National Labor 
Relations Board. 


gavin PREVIANT, 
rt of Appea! 511 Warner! Theatre Building. 
cuit Milwaukee 3, Wisconsin, 
Couumbia CCU | eC eRT Ss. THATCHER, 
431 Tower Building, 
Washington 5, D. C., 


FILED AUG 2 11963 uno. wetts, ur. 


1610 National Bankers Life Building, 
Dallas, ‘Texas, 


bac PEARCE, 
N S. PATTON, 
Bank of Georgia Building, 
CLERK Atlanta; 3, Georgia, sod 
Attorneys for Res 
Of Counsel: | 
GOLDBERG, PREVIANT & UELMEN,| 


POOLE, PEARCE & HALL, 
WELLS, MULLINAX, MORRIS & MAUZY, 


United States Cou 


‘or the Dis! strict of 


Sr Locis Law Printine Co. Inc. 415 N. Eighth Street. CEntral L477, 
Sr. Lovis Law Prixtrnc Co., Inc., 415 N. - Eighth Street. CEntral 1-4477, 


QUESTIONS PRESENTED. 


1, Whether the Board properly concluded that the peti- 
tioners’ contracts with employers were proscribed by See- 
tion 8 (e) of the Act. 


2. Whether Section 8 (e), on its face and as applied to 
petitioners, denies equal protection and due process of 
law under the United States Constitution. 


« 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT, 


Nos. 17,662, 17,663. 


—_—_—_—_—_—_—_—_—_—_—_—_————————— — ee 


TRUCK DRIVERS UNION LOCAL NO, 413, INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMERICA, and CENTRAL 
STATES DRIVERS COUNCIL, INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA, 
Petitioners, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent, 


TRUCK ORIVERS AND HELPERS LOCAL UNION NO. 728, 

INTERNATIONAL BROTHERHOOD OF ‘TEAMSTERS, and 

SOUTHERN CONFERENCE OF TEAMSTERS, Affiliated With 

the INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 

CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 
Petitioners, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


SS 
On Petition to Review and Set Aside and on Cross-Petition 


to Enforce An Order of the National Labor 
Relations Board, 


BRIEF FOR PETITIONERS. 


Page 
Questions Presented Prefaced 
Jurisdictional Statement 
Preliminary Statement 
Statement of the Case 
Statute Involved 
Summary of Argument 


«Argument 
I. The challenged contract clauses, whether con- 
sidered individually or collectively, do not con- 
stitute an express or implied contract or agree- 

ment proscribed by Section 8 (e) 

A. The language of Section § (e) demonstrates 
that it proscribes agreements whose objec- 
tive is to control the employer’s third party 
relationships, not agreements whose objective 
is to control the employer-employee relation- 


. The picket line provision, designed solely to 
benefit the employee who honors a_ picket 
line and not to interfere with the employer’s 
relationships with picketed establishments, 
does not violate Section 8 (e) 


j. The objectives of the picket line Clause 
are not proscribed by Section 8 (e) 

2. The Board erred in finding (1) that the 
picket line clause causes an employer to 
cease doing business with picketed em- 
ployers, and (2) that the possible effect 
not the objective of the clause determines 
its legality 


ii 


. The Board’s emphasis on legislative his- 
tory was misplaced 
Since, as we have demonstrated, Section 
8 (e) does not prohibit picket line clauses, 
reference by the Board to the proviso to 
Section 8 (b) (4) was unnecessary 

. The objective of Article 9, Sections 2 (a) and 
2(b) is the protection of the employee who 
refuses to aid another employer involved in a 
labor dispute, not to effectuate an alleged 
union policy against handling struck goods. . 
1. Article 9, Section 2 (a) 

2. Article 9, Section 2 (b) 

. Article 9, Seetion 2 (¢), further demonstrates 
Sections 1, 2 (a) and (b) are intended solely to 
protect the individual employee and do not 
constitute an illegal agreement under Sec- 
tion 8 (e) of the Act 

. Other eases dealing with struck goods dis- 
tinguished 

- The limitation upon subcontracting contained 
in the contracts does not violate Section 8 (e) 
of the Act 

II. Section 8 (e) violates the Fifth Amendment of 
the Federal Constitution since the exemption of 
the garment and construction industries is arbi- 
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JURISDICTIONAL STATEMENT. 


This case is before the Court on a petition to review 
and set aside a final order of the National Labor Rela- 
tions Board. The Court has jurisdiction under Section 
10 (f) of the Labor Management Relations Act, 1947, as 
amended, Act of June 23, 1947, C. 120, 61 Stat. 136, 29 
U.S. C., $151 et seq. (hereinafter referred as as ‘‘the 
Act’’). 


In its answer to the petition for review, the Board has 
cross-petitioned for enforcement of its order. With respect 
to the cross-petition, the Court has jurisdiction under Sec- 
tion 10 (e) of the Act. 


The Board’s decision. and order are reported in 140 
NLRB = 136 (J. A. 2S 


PRELIMINARY STATEMENT. 


Case No. 17,662 and Case No. 17,663 were consolidated 
for all purposes, except that the petitioners reserved the 
right to file separate briefs. 

This brief discusses the issues in Case No. 17,662, 
and, therefore, does not discuss the Board’s rejection of 
extrinsic evidence in Case No. 17,663. This is discussed 
in petitioners’ brief submitted in that case. 


Since the language of the ‘‘Protection of Rights’’ clauses 
in the contracts in No. 17,662 and No. 17,663 is, for all 
pertinent purposes, the same, arguments advanced herein 
are incorporated by reference into the brief filed by the 
petitioners in Case No. 17,663. 


Arguments germane to the issues in this case, made in 
petitioners’ brief in Case No. 17,663, are incorporated by 
reference herein. 


STATEMENT OF THE CASE. 
The facts are not in dispute. 


The petitioner, Truck Drivers Union Local 413, Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America (hereinafter referred to 
as “Truck Drivers Union’’ or as ‘“‘Union’’), on various 
dates since March 1, 1961, entered into a collective bar- 
gaining agreement known as the ‘‘Central States Area 
Local Cartage Agreement’? (hereinafter referred to as 
“Toeal Cartage Agreement’’?) with certain employers, 


individually or as members of employer associations oper- 


ating within the territorial jurisdiction of the Union (J. A. 
23g 
355). 

The petitioner, Central States Drivers Council, Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen & Helpers of America, on various dates since 
March 1, 1961, entered into a collective bargaining agree- 
ment known as the ‘‘Central States Area Over-the-Road 
Motor Freight Agreement with Ohio Rider’’ (hereinafter 
referred to as the ‘‘Over-the-Road Agreement’’) with cer- 
tain employers, individually or as members of employer 
associations operating within the as Naa 
of Truck Drivers Union Local 413 (J. A. +63). 

The aforesaid agreements were effective February 1, 
1961, and were intended to remain in effect until January 
31, 1964 (J. A. 96, 173). Fach of the said agreements 
contain an identical Article 9 provision entitled ‘‘Protec- 
tion of Rights.’’ Article 29 (a) of the Local Cartage Agree- 
ment is identical with Article 47 (a) of the Over-the Road 
Agreement. These articles are entitled in each contract 
as ‘‘subcontracting’”’ (J. A. 84, 169). 


These clauses, which are set out in full in the section 
entitled ‘‘The Challenged Contract Provisions,’’ were main- 
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tained and given effect by the parties at the time a charge 
was filed with the Board by the charging party, the Pat- 
ton Warchouse, Ine. (J. A, 223-224). 


While the aforesaid clauses were in effect, Drivers Union 
Local 413 and the charging party became involved in a 
labor dispute. During the period of the dispute, no em- 
ployer party to either agreement ceased doing business 
with the charging party but by using supervisors and man- 
agement representatives continued to handle freight des- 
tined to and coming from the charging party (J. A. 226). 
Since the above facts were stipulated to by the parties, the 
issues herein relate solely to the legality of the afore- 
mentioned clauses under Section 8 (e) of the Act. 


THe CHALLENGED Contract Provisions. 


ARTICLE 9, ProTEecTion oF RIGHTS 


“‘Section 1. Picket Line. 


It shall not be a violation of this Agreement and it 
shall not be cause for discharge or disciplinary action 
in the event an employee refuses to enter upon any 
property involved in a labor dispute or refuses to go 
through or work behind any picket line, including the 
picket line of Unions party to this Agreement and 
including picket lines at the Employer’s places of 
business. 


“Section 2. Struck Goods. 


Recognizing that many individual employees cov- 
ered by this contract may have personal convictions 
against aiding the adversary of other workers, and 
recognizing the propriety of individual determination 
by an individual workman as to whether he shall per- 
form work, labor or service which he deems contrary 
to his best interest, the parties recognize and agree 
that: 


eee 


[(a)]* It shall not be a violation of this Agreement 
and it shall not be a cause for discharge or disciplinary 
action if any employee refuses to perform any serv- 
ice which, but for the existence of a controversy be- 
tween a labor union and any other person (whether 
party to this Agreement or not) would be performed 
by the employees of such person. 


[(b)] Likewise, it shall not be a violation of this 
Agreement and it shall not be a cause for discharge or 
disciplinary action if any employee refuses to handle 
any goods or equipment transported, interchanged, 
handled or used by any carrier or other person, 
whether a party to this Agreement or not, at any of 
whose terminals or places of business there is a contro- 
versy between such carrier, or person, or its employees 
on the one hand and a labor union on the other hand; 
and such rights may be exercised where such goods 
or equipment are being transported, handled or used 
by the originating, interchanging or succeeding car- 
riers or persons, whether parties to this agreement 
or not. 


[(¢)] The Employer agrees that it will not cease or 
refrain from handling, using, transporting, or other- 


wise dealing in any of the products of any other em- 
plover or cease doing business with any other person, 
or fail in any obligation imposed by the Motor Car- 
riers’ Act or other applicable law, as a result of indi- 
vidual employees exercising their rights under this 
Agreement or under law, but the Employer shall, not- 
withstanding any other provision in this Agreement, 
when necessary, handle, use, transport or otherwise 
deal in such products and continue doing such business 
by use of other employees (including management 
* For convenience of exposition, Section 2 is divided into subsections 


(a), (b) and (c), and referred to herein as Article 9, Section 2 (a), 2 (b) 
and 2 (c), respectively. 


—-—)— 


representatives), other carriers, or by any other 
method it deems appropriate or proper. 
“Section 3. 

Within five (5) working days of filing of grievance 
claiming violation of this Article 9, the parties to 
this Agreement shall proceed to the final step of the 
Grievance Procedure (Article 8, Section 1d) with- 
out taking any intermediate steps, any other provi- 
sions of this Agreement to the contrary notwith- 
standing.”’ 


Article 29 (a) of the Local Cartage Agreement and 
Article 47 (a) of the Over-the-Road Agreement provide: 


“‘The Employer agrees to refrain from using the 
services of any person who does not observe the wages, 
hours and conditions of employment established by 
labor unions having jurisdiction over the type of serv- 


ices performed.’ 


a 


STATUTE INVOLVED. 


Section 8 (e) provides as follows: 


“Tt shall be an unfair labor practice for any labor 
organization and any employer to enter into any con- 


tract or agreement, express or implied, whereby such 
employer ceases or refrains or agrees to cease or re- 
frain from handling, using, selling, transporting or 
otherwise dealing in any of the products of any other 
employer, or to cease doing business with any other 
person, and any contract or agreement entered into 
heretofore or hereafter containing such an agreement 
shall be to such extent unenforcible and void: Pro- 
vided, that nothing in this subsection shall apply 
to an agreement between a labor organization and an 
employer in the construction industry relating to the 
contracting or subcontracting of work to be done at 
the site of the construction, alteration, painting, or 
repair of a building, structure, or other work: Pro- 
vided further, That for the purposes of this subsec- 
tion and subsection (b) (4) (B) of this section the 
terms ‘any employer’, ‘any person engaged in com- 
merce or an industry affecting commerce,’ and ‘any 
person’ when used in relation to the terms ‘any other 
producer, processor, or manufacturer,’ ‘any other em- 
ployer,’ or ‘any other person’ shall not include per- 
sons in the relation of a jobber, manufacturer, con- 
tractors, or subcontractor working on the goods or 
premises of the jobber or manufacturer or perform- 
ing parts of an integrated process of production in 
the apparel and clothing industry: Provided further. 
That nothing in this subchapter shall prohibit the en- 
forcement of anv agreement which is within the fore- 
going exception.’’ 


SUMMARY OF ARGUMENT. 


Article 9, Section 1, the picket line clause, protects from 
discharge or discipline employees who honor picket lines 
established at their own or other premises. 


Since the Board construed Section 8 (e) to proseribe 
contractual protections for employees who honor picket 
lines at another employer’s premises not established by 
employees engaged in a strike ratified or approved by a 
representative the employer is required to recognize under 
the Act (J. A. 945-993) the Board held the clause violated 
Section 8 (e). 


This holding was not premised on the objective of the 
clause, but rather on its possible effect, which, the Board 
found, might be to cause a cessation of business between 
the contracting employer and the picketed employers. 


Since the objective of the clause, however, is to benefit 
the individual employees who honor picket lines, the clause 
is not proscribed by Section 8 (c); in focusing on pos- 
sible effect of the clause, the Board wrote a prohibition 
into Section 8 (e) not found in its laneuace. 


For the language of Section 8 (ce) shows that it pro- 
scribes agreements whose intent is to prevent an employer 
from having certain business relationships with third par- 
ties: ‘other employers”’ or ‘‘other persons.’’ By the use 
of “‘other,’’ Section 8 (e) precludes a union, by contractual 
consent, from sharing or usurping the managerial preroga- 
tive of deciding who shall be the employer’s customers 
and suppliers. 


At the same time, the language of Section 8 (e) shows 
that it does not proscribe agreements whose objective is 
the regulation of the conditions of employment, an inter- 
nal plant matter subject to collective bargaining. 


Henee, in determining whether a challenged clause is 
hanned by Section § (¢), the Board, perforce, must analyze 
its objective lest Section 8 (e) be given a scope beyond the 
limits set by its language. 


Such analysis of the objective of the clause must, of 
course, be conducted on the assumption that its objective 
ix legal. The Board cannot simply assume illegality (VERB 
r, News Syndicate Co., 365 U. S. 695, 699-700 (1961)). 


Here, however, the Board neglected even to consider 
the parties’ intent. 


Had the Board done so, it could only have concluded on 
the basis of the record that the clause does not constitute 


an agreement for an objective proscribed by Section 8 (e), 


but constitutes an agreement to benefit individual em- 
ployees. 


The clause protects the employee who would jeopardize 
his job rather than cross a picket line. (See e. g., Rock- 
away News v. NLRB, 345 U. 8. 71 (1953).) 


It also protects the employee who desires to honor a 
picket line but who, when faced with the possible loss of 
his livelihood, will disregard his convictions to preserve 
his job. The damage to such an employee’s self-esteem 
when he crosses a picket line is obvious. Therefore, Article 
9, Section 1, removes this dilemma confronting the em- 
ployee who desires both to observe a picket line and to 
keep his job by providing that his refusal to cross is not 
‘‘just cause for discipline or discharge.’’ 


In protecting the employees, the union at the same time 
protects itself and helps secure industrial peace. Without 
the picket line protection, the employer will be able to 
discharge those employees whose convictions prevent them 
from crossing the picket line. Since such employees usually 
constitute the critical core of the union’s strength, their 
removal will weaken the union’s position in the plant or 
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terminal. Moreover, their discharge is likely to be viewed 
by their fellow employees as unjust or as an attack upon 
the union. Where employees feel discharges are unjust, 
strikes erupt in spite of the contractual restrictions. (See, 
e. «., Local 174, Teamsters Union v. Lucas Flour Co., 369 
U.S. 95 (1962); Steelworkers v, Enterprise Wheel Car 
Corp., 363 U. S. 593 (1960).) 


Hence, the prevention of such discharges furthers in- 
dustrial peace by removing a particularly bitter source of 
conflict. 


Furthermore, in protecting refusals to cross picket lines 
the union is not protecting an activity condemned by the 
Act. On the contrary, refusal to cross a picket line is an 
activity protected by Section 7 of the Act. (Redwing Car- 
riers, Inc., 137 NLRB +162; L. G. Everist, Inc., 140 
NLRB #20.) Hence, the contractual safeguards for the 
individual employee who declines to cross picket lines at 
another employer’s establishment merely strengthens the 
protection accorded by the Act. 


Since contractual protections, in addition to those pro- 
vided for by the Act, are the normal fruit of collective 
bargaining, there is no basis for concluding that the ob- 
jectives differ from those stated here. Both the record 
and the Board’s opinion support the conclusion that the 
parties sought these objectives (J. A. 226, 286). 


In considering the Board’s construction of Section 8 (e) 
its impact upon the picketing must be taken into account. 
The success or failure of picket lines often turns upon the 
pickets’ ability to convince employees of other employers 
to respect their line. By conferring a statutory right on 
the employers to discipline employees who heed the pickets’ 
appeals, the Board renders these appeals ineffective.* 


* In the absence of the Board's construction of Section 8 (e), the par- 
ties would decide by collective bargaining whether an employee may re- 
fuse to cross a picket line (NLRB v. Rockaway, supra). 
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The Board's construction of Section 8 (¢) thus interferes 
with and impedes the effectiveness of non-ratified picket- 
ing contrary to the command of Congress embodied in 
Section 13. (VERB v. Drivers Union, 362 U. 8. 274, 281- 
283 (1960).) 

The Board’s fundamental error, as stated above, was its 
focus upon the possible effect of the clause, not upon its 
intent. To this basic error, the Board added several 
others. First, it overlooked the record which shows that 
the clause did not operate to cause a cessation of business 
(J. A. 226). Second, it treated the employer’s contrac- 
tual ability to continue business with the picketed em- 
ployer by use of supervisors and non-unit personnel* as 
well as employees willing to cross a picket line as if it 
were an agreement to cause a cessation of business, though 
such treatment is legally unsound. Retail Clerks Union 
Local 770 +. NURB, 111 App. D. C. 246, 296 F. 2d 368 
(D. C. Cir., 1961). Third, the Board erroneously consid- 
ered an agreement permitting a refusal to cross a picket 
line secondary activity. While the question of primary or 
secondary activity does not become germane, at least until 
the Board establishes an intent to cause a eessation of 
business relationships. the Board is wrong in its character- 
ization, 


The refusal to cross a picket line is primary activity 
(NLRB v. Rice Milling Co., 341 U. S. 665, 672-673 (1951) ), 
and since the contract does not induce the refusals (Car- 
penters Local 1976 v. NLRB, 357 U. 8. 93, 107-108 (1958), 
it is not secondary activity. 


Contributing to this series of errors, was the Board’s 
misplaced emphasis on legislative history. According 
the language of Section 8 (e) slight significance, the Board 
attempted to determine the meaning of Section 8 (e) on 


* The employer's right to utilize such personnel is conferred by Article 
9, Section 2 (c). 
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the basis of its legislative history. Of course, the lan- 
guage of a statute furnishes the most relevant source of 
Congressional intent (Carpenters Local 1976 v. NLRB, 
supra); the use of secondary materials is to clarify the 
meaning of this language, not to supplement or to alter it 
(U.S. v. Great Northern Ry. Co., 343 U. S. 562, 574 
(1952)). 


The Board used secondary materials—materials which 
were neither authoritative nor consistent to establish the 
relevancy of a Section 8 (b) (4) proviso to a Section 
8 (e) proceeding. Since, however, the picket line clause 
did not have an objective banned by Section 8 (ec), the 
Board’s consideration of this issue was unnecessary. 


II. 


The Board also held Article 9, Section 2(a) and (b), 
violated Section 8 (e). These provisions, like the picket 
line provision, afford protection to the individual employee 
who has ‘‘personal convictions against aiding the adver- 
sary of other workers.’’? Just as crossing a picket line is 
unpalatable to many employees, so too is the performance 
of work that helps enable an employer to resist or reject 
the demands of his employees. (See, Kay Mfg. Co., 13 
L. A. 545 (1949).) 


Therefore, Sections 2 (a) and (b) provide that an em- 
ployee may not be discharged or disciplined for refusing 
to perform ‘‘any service, which, but for the existence 
of a controversy between a labor union and any other 
person (whether party to this Agreement or not) would 
be performed by the employees of such person’; or 
for refusing ‘‘to handle any goods or equipment’? of 
an employer engaged in a labor dispute, since such work 
would invariably aid such employer against his employees. 
Wollett, The Weapons of Conflict: Picketing and Boy- 


ef Os 
cotts, in Public Policy in Collective Bargaining, p. 141 
(1962). 


With regard to Section 2(a), the Board accepted the 
above principles but did so in a very limited fashion. 


The Board introduced the extraneous qualification of the 
‘ally doctrine,’? found the protection of Section 2 (a) 
broader than that of the ‘‘ally’’ doctrine, ee: held 
Section 2 (a) violated Section 8 (e) (J. A. 204-26 s 


While the Board’s basie error, once again, was its fail- 
ure to consider the objective of the clause, it should be 
noted that the Board construed the ally doctrine in a 
fashion which permits the struck employer to avoid the 
consequences of a strike, contrary to the teachings of 
NLRB v. Business Mach. and Office Appliance Mechanics, 
228 F. 2d 553 (2nd Cir., 1955). 


In contrast to its treatment of Article 9, Sections 1 and 
2 (a), the Board held the objective of Section 2 (c) to be 
determinative of its legality. Though the Board eclecti- 
cally and belatedly adopted this approach, it is clearly 
the correct one. In its application, however, the Board 
erred. For the Board presumed the objective of Section 
2 (b) to be ‘‘the effectuation of its [the union’s] policy 
against handling struck goods or equipment’’ (J. A. 364 


Nothing in the record supports the Board’s conclusion; 
the Board’s finding is based on presumption not evidence. 
Henee, if such an objective is illegal, the Board should not 
have presumed this to be the parties’ objective (NLRB v. 
News Syndicate Co., 365 U. S. 695, 699-700 (1961)). 


Moreover, the language of the clause shows that its 
objective is the protection of the employees, not ‘‘the 
oeffectuation’’ of any alleged other union policy. Signifi- 
cantly, the true objective of the provision, was not found 
to violate Section 8 (e). 
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III. 


In order to disregard the objectives of Article 9, Sec- 
tions 1 and 2 (a), and to ‘‘find’’ the objective of Section 
2 (b) to be an effectuation of any allegedly illegal union 
policy, the Board had to neglect entirely the significance 
of Article 9, Section 2 (¢), which conditions the preceeding 
sections. That provision provides that (1) the employer 
shall continue doing business with an employer engaged 


in a labor dispute, and (2) the employer may use not only 
unit employees willing to perform the work, but non-unit 
employees, supervisors and other managerial personnel 
as well. 


Treated essentially as a ‘disclaimer’? by the Board 
(J. A. 298, 265), the clause authorizes the employer to take 
every step consistent with the protection accorded the 
employees to continue doing business with employers en- 
gaged in labor disputes. The record demonstrates these 
steps are effective (J 226). 


IV. 


In holding Article 29 (a) and Article 47 (a) illegal under 
Section 8 (e), the Board again indulged in an expansive 
and unwarranted reading of Section 8 (e). 


These Articles, briefly summarized, provide that the em- 
ployer shall ‘‘refrain’’ (not ‘‘cease’’) from using the 
“Sservices’’ (not ‘‘products’’) of substandard employers. 
The first part of Section 8 (ec) proscribes agreements to 
cease and refrain from using the products of another em- 
ployer. Since these Articles, 29 (a) and 47 (a), deal with 
services only, this portion of Section 8 (e) is inapplicable. 


Section 8 (ce) also bans agreements requiring an em- 
ployer ‘‘to cease doing business with any person.’’ This 
language would apply to agreements relating to services. 
Thus, if Article 29(a) required an employer to cease 


pes 


from using the services of a substandard employer, it 
would violate this portion of Section 8 (e). But the agree- 
ment does not do so; it merely requires the employer to 
refrain from using the services of such substandard em- 
ployer. Since Section 8 (¢) uses the terms ‘‘ecase’’ and 
‘rofrain’? twice where products are involved, but omits 
the term ‘‘refrain’? where services are involved, it re- 
quires a total disregard of the language Congress adopted 
to equate ‘‘cease’? with ‘‘refrain’’ or to impose the re- 
strictions made applicable solely to products upon services. 


(See: Hoffman v. Teamsters Joint Council #38, 45 CCH 
Lab. Cas., 917,803 (C.D. C. Cal. 1962).) 


V. 


The garment and construction industries are exempted 
from the prohibitions of Section 8 (ce). Despite its aware- 
ness that many other industries have ‘‘similar integrated 
processes of production’’ (Cong. Ree. House, Sept. 4, 1959, 
daily ed. 16,644). Congress without hearings arbitrarily 
exempted these two industries. As a result, the exemptions 
of Section 8 (ce) create arbitrary and irrational classifica- 
tions, in violation of the Fifth Amendment. Bolling rv. 
Sharpe, 347 U. S. 497 (1953); Hirabayashi v. United 
States. 320 U. S. 81 (1943); Currin v. Wallace, 306 U. S. 
1 (1939): Steward Machine Co. v. Davis, 301 U. S. 548 
(1937): Norman v. Baltimore & Ohio Ry. Co., 294 U.S. 
240 (1935): Cf. Mayflower Farms v. Ten Eyck, 297 U. Ss. 
266 (1938). 


Moreover, as the legislative history shows, Section 8 (e) 
would not have been enacted unless the exemptions were 
included. For this reason, the Court cannot simply ex- 
cise the exemptions but must strike down all of Section 
8 (ce). Morey v. Doud, 354 U. 8. 457, 469 (1957). 
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ARGUMENT. 


I, THE CHALLENGED CONTRACT CLAUSES, 
WHETHER CONSIDERED INDIVIDUALLY OR 
COLLECTIVELY, DO NOT CONSTITUTE AN EX- 
PRESS OR IMPLIED CONTRACT OR AGREE- 
MENT PROSCRIBED BY SECTION 8 (e). 


Resolution of the issues involved herein depends upon 
the meaning of Section 8(e) and its application to the 
challenged contract provisions. Since no definitive judi- 
cial gloss has as yet been placed upon Section 8 (¢), the 
natural starting point in the search for, and the most 
persuasive authority of, its meaning is the very language 
Congress adopted. Carpenters Local 1976 v. NLRB, 357 
U.S. 93, 100 (1958). 


The statute which commands our attention is referred 
to by many as the ‘‘hot cargo’’ ban; just as its legisla- 
tive progenitor, Section 8 (b) (4), is referred to as the 
“‘secondary boycott’? ban. In fact, however, the National 
Labor Relations Act prohibits neither ‘‘secondary boy- 
eott’’ nor ‘‘hot cargo’’ agreements as those terms are 
colloquially understood, if indeed they are understood at 
all.* Congress, in amending the Wagner Act in 1947, did 
not undertake to cireumscribe ‘‘secondary boycotts’? as 
such. As stated in Carpenters Local 1976 v. NLRB, 357 
U.S. 93, 98 (1958) : 


‘““Whatever may have been said in Congress pre- 
ceding the passage of the Taft-Hartley Act concern- 
ing the evil of all forms of ‘secondary boycotts’ and 
the desirability of outlawing them, it is clear that no 
such sweeping prohibition was in fact enacted in See. 


* “The term ‘boycott’ is of vague signification and no accurate and 
exclusive definition has * * * ever been given.” Gill Engraving Co. 1, 
Doerr, 214 Fed. 111, 118 (S. D. N. Y. 1914). See also: Restatement of 
Torts, Sec. 801. 
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8 (b) (4) (A). The section does not speak generally 
of secondary boycotts. It describes and condemns 
specifie union conduct directed to specific objectives. 


* * * ” . * * 


“Thus, much that might argumentatively be found 
to fall within the broad and somewhat vague concept 
of secondary boycott is not in terms prohibited.”’ 


When Congress, in 1959, enacted Section § (¢), it trans- 
ported the language of Section 8 (b) (4) (A) of the Taft- 
Hartley Act into the newly created Section 8 (c). 


The term ‘‘hot eargo’’ has contours no less vague than 
the term ‘‘secondary boycott.’’ Hence, the relevant in- 
quiry, to paraphrase Justice Frankfurter, is not whether 
the challenged contract clauses ‘‘might argumentatively 
be found to fall within the broad and somewhat vague 
concept of’? hot cargo, but whether such contract clauses 
are ‘in terms prohibited.’’ 357 U. S. at 98. 


A. The Language of Section 8 (e) Demonstrates That It 
Proscribes Agreements Whose Objective Is to Control 
the Employer’s Third Party Relationships, Not Agree- 
ments Whose Objective Is to Control the Employer- 
Employee Relationship. 


Section 8 (e) addresses itself to ‘‘any contract or agrec- 
ment.’? At the outset, therefore, unilateral conduct is 
excluded from the reach of the statute, since both contracts 
and agreements require two parties.” 


The statute also provides that the proscribed agreement 
may be ‘‘express or implied.’? An ‘‘express’’ agreement 
is one in which the parties have manifested their intention 
by language, either orally or in writing, or both. See: 

* Whatever distinction may or should be drawn between the terms 


“agreement” and “contract” in other contexts is not pertinent here. The 
terms hereinafter shall be used interchangeably. 
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McDonald v. Thompson, 184 U. S. 71, 74 (1902). An 
“‘implied’’ agreement, on the other hand, is a tacit under- 
standing, i. ¢@., an understanding not exclusively mani- 
fested by words. Hawkes v. United States, 96 U. S. 689, 
697-698 (1877). 


Finally, the agreement must be one in which the em- 
ployer ‘‘ceases or refrains or agrees to cease or refrain 
from’? certain relationships with other business concerns. 


Thus, Section 8 (e) requires a tri-partite relationship. 


In the first of the two statutorily defined agreements, 
the ‘‘products of any other employer’’ must be involved. 
In the second instance, the agreement must relate to busi- 
ness ‘‘with any other person.’’? Therefore, one union, one 
“employer,’’ and at least one other ‘‘person’’ are re- 
quired before Section 8 (ec) can be brought into play. Con- 
sequently, the language of Section 8 (e) establishes that 
its purpose is to prevent a union from assuming the 
managerial function of deciding the ‘persons’? with whom 
certain business relationships shall be established. The 
employer’s selection of these ‘‘persons’? may not by con- 
tractual arrangement be shared with, or delegated to the 
union. 


At the same time, Section 8 (e) does not proscribe agree- 
ments between unions and employers which define the 
conditions under which employees shall work. The setting 
of wages, the fixing of hours, the discharging of employees 
continue to he subject to collective bargaining. 


Thus, Section 8 (e) preserves to the employer decisions 
pertaining to his customers and suppliers, not decisions 
pertaining to his employees. The former is now the 
domain of unilateral employer privilege; the latter con- 
tinues to be the domain of bilateral negotiation. In other 
words, ‘‘foreign affairs’? become matters for management 
alone; ‘‘domestic affairs’? remain matters of joint concern. 
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Of course, while the external and internal relationships 
of a business are factually and legally distinct, each reacts 
upon the other. For example, an employer unable to con- 
vince the community of the value of his product or serv- 
iee may curtail his operations causing a decline in the 
work opportunities and the income of his employees. Sim- 
ilarly, a high wage scale may persuade an employer to 
decline certain business relationships because his profit 
will be too small or non-existent. 


The application of Section 8 (e) cannot, therefore, turn 
upon the effect of the agreement: the touchstone must be 


its objective: 

“Section 8 (ce) bans only ‘express or implied’ agrec- 
ments for the prohibited objective.’? Amalgamated 
Lithographers of America (Miami Post Co.), 180 
NLRB 968, 976 (1961).* 


With this in mind, we turn to a discussion of the con- 
tract clauses involved and the Board’s treatment thereof. 


B. The Picket Line Provision, Designed Solely to Bene- 
fit the Employee Who Honors a Picket Line and Not 
to Interfere With the Employer’s Relationships With 
Picketed Establishments, Does Not Violate Section 
8 (e). 


Article 9, Section 1 of the contract, hereinafter referred 
to as the picket line clause or provision, reads as follows: 


“Tt shall not be a violation of this Agreement and 
it shall not be cause for discharge or disciplinary ac- 
tion in the event an employee refuses to enter upon 
any property involved in a labor dispute or refuses 


* Compare: “The question is whether the contract provisions in ques- 
tion extend beyond the employer and are aimed really at the union's 
difference with another employer.” Local No, 636 v, NLRB, 278 F. 2d 
$58, 864 (D. C. Cir., 1960). 
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to go through or work behind any picket line, includ- 
ing the picket line of Unions party to this Agreement 
and including picket lines at the Employer’s place or 
places of business.’’ 


As its language reveals, this picket line provision pro- 
tects the individual employee who refuses to enter prem- 
ises where there is picketing or a labor dispute in progress. 


The Board found that where the contracting employer 
is involved in the labor dispute, the provision does not 
violate Section 8(¢), since no ‘‘ofher’’ employer or 
“father”? person is involved (J. A. -286), 


However, the Board also found that the extension of 
this provision’s protection to the employee who honors a 
picket line at another employer’s premises violates Sec- 
tion 8 (e), unless the picket line is ratified or approved 
by the statutory a ee > employees of the 


picketed employer* 


1. The Objectives of the Picket Line Clause Are Not 
Proscribed by Section 8 (e). 


Narrowly drawn to protect the employee who honors a 
picket line, Article 9, Section 1 orders the relationship 
between the employer and the emplovee, not the relation- 
ship between the union and the employer, or between the 
employer and other employers. 


Hence, the provision confers no authority on, or power 
in the union to influence or to impede the emplover’s 
course of dealing with picketed employers. Neither before, 
during, or after the employer deals with a picketed em- 
ployer does the provision authorize or empower the union 
to take any action against the employer. 


* Hereinafter these picket lines shall be referred to as “proviso” picket 
lines; all other picket lines as “non-proviso” picket lines. 
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While pursuant to Article 9, Section 3,* the union may 
file a grievance on behalf of an employee who is dis- 
ciplined in violation of Article 9, Section 1, this action 


seeks to aid an aggrieved employee, not to preserve or to 
secure any union prerogative. 


This becomes apparent when it is remembered that be- 
fore the union may resort to the grievance machinery, 
three events must oceur: (1) the employer must direct an 
individual employee to cross a picket line; (2) the em- 
ployee must refuse; and (3) the employer must discipline 
him for his refusal. 


As the employer will only direct an employee to cross 
a picket line after he decides to do business with the pick- 
ected establishment, the provision is concerned solely with 
the impact of the employer’s decision upon the individual 
employees, not with the decision itself. (Compare: NLRB 
v. Rapid Bindery. Inc., 293 F. 2d 170 (2nd Cir., 1961).) 


Of course, the picket line provision may, like all con- 
tract provisions defining respective rights of the employer 
and the employee, possibly affect the employer’s relation- 
ships with other employers. 


But this does not establish an illegal intent. ‘‘The nat- 
nral and foreseeable effect of [the ‘hiring hall’ clause] to 
make employee and job applicants think that union status 
will be favored’? did not permit the Board to infer “‘ 
intent on the part of employer or union to discriminate 
in favor of union status.’? Local 357 Teamsters v. NLRB, 


265 U. S. 667. 679 (Harlan, J.. coneurring (1961)). 


an 


Similarly, the possible effect of the picket line clause upon 
the employer’s dealing with picketed employers does not 


* Article 9, Section 3, provides: 


“Within five (5) working days of filing of grievance claiming vio- 
lation of this Article 9. the parties to this Agreement shall proceed 
to the final step [Article 8, Sec. 1d] of the Grievance procedure, 
without taking any intermediate steps. any other provisions of this 
Agreement to the contrary notwithstanding.” 
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permit the Board to infer an illegal intent to cause a cessa- 
tion of business with those employers. Moreover, to draw 
such an inference from the possible effect of the clause is 
to disregard the command of the Supreme Court that the 
legality, not the illegality, of contract clauses is to he 
assumed : 


‘“‘Finally as we said in Teamsters Local 357 v. Labor 
Board, decided this day, 6 L. Ed. 11, we will not as- 
sume that unions and employers will violate the fed- 
eral law, favoring discrimination in favor of union 
members against the clear command of this Act of 
Congress. As stated by the Court of Appeals, ‘In the 
absence of provisions calling explicitly for illegal 
conduct, the contract cannot be held illegal because it 
failed affirmatively to disclaim all illegal objectives.’ 
279 F. 2d at 330." NERB v. News Syndicate Co.. 
365 U. S. 695, 699-700 (1961).* 


Hence, an agreement, lawful on its face, cannot by in- 
terpretation be transformed into an illegal one. Car- 
penters Local 1976 v. NLRB, 357 U. S. 93, 108 (1958): 
3 Williston on Contracts (Rev. Ed.), Sec. 620; Restate- 
ment of Contracts, Sec. 236. 


The Board acknowledged in this case that a provision 
protecting an individual employee’s refusal to cross picket 
lines is for the benefit of the individual employees: 


“An employer may by contract waive his right to 
discipline employees for their refusal to cross a legiti- 
mate picket line, at a struck employer’s premises. A 
waiver of these rights by an emplover is for the bene- 
fit of individual employees ...’’ (J. A. ABR (Italics 
added.) 


* Here, the parties go beyond what the Board sought in News Syndicate 
Co. They not only “affirmatively disclaim all illegal objectives” but take 
every practicable contractual step to blunt and to negate the possible 
effect of the picket line clause upon the employer's relationships with 
third parties. (See Article 9, Section 2 (c), discussed, infra, pp. 44-45). 


Since the purpose of unions is to gain benefits for the 
employees they represent, the legitimacy of this objective 
appears self-evident. In view of the Board’s ultimate con- 
clusion, however, a fuller consideration of the union’s 
reasons for providing safeguards for employees who de- 
cline to enter upon picketed premises seems warranted. 


A number of employees, like the employee in NLRB v. 
Rockaway News Supply Co., 345 U. S. 71 (1953), hold 
such strong convictions concerning picket lines that they 
will refuse to cross one even where their refusal jeopard- 


izes their johs.* 


“[T]he union man’s well known respect for and deep- 
seated reluctanee to cross picket lines’? has led at least 
one employer to direct union adherents to cross a picket 
line in order to discharge them. NLRB v. Cone Bros. 
Constr. Co.. Inc.. 317 F. 2d 3, 8 (5th Cir., 1963). 


Surely, the union has a legitimate interest in protecting 
those employees whose convictions preclude them from 
crossing picket lines. Such employees usually are the 
union’s most vigorous supporters. They form the core 
of its strength in the plant and terminal. Their removal 
weakens the union’s bargaining power and, in some cir- 
cumstances, destroys its majority status. 


The union’s obligation extends beyond those employees 
who absolutely refuse to cross a picket line. Equally de- 
serving of union protection is the employee who would 
cross a picket line for compelling economic reasons, de- 


spite his convictions against doing so.** Unions, in addition 
to seeking economic gains for their members, strive to 
eliminate encroachments upon their members’ self-esteem: 


* See, also, for example. Redwing Carriers. Inc.. 137 NLRB #162; L. G. 
Ercrist. Inc,, 142 NLRB #20. 


** Employees who go through a picket line are, of course, protected in 
their right to do so. Such employees who neither need nor utilize the 
protection of a picket line clause probably constitute a majority of the 
employees who confront picket lines. 
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“They [collective bargaining agreements] not only 
provide standards by which industrial disputes may 
be adjusted, but they add dignity to the position of 
labor and remove the feelings on the part of the 
worker that he is a mere pawn in industry subject to 
the arbitrary power of the employer.’’ NZRB v. High- 
land Park Mfq. Co., 110 F. 2d 632, 638 (4th Cir., 1940).* 


Furthermore, by creating an area to which the writ of 
“the common law’’** of the plant may not run, the Board’s 
decision opens a Pandora’s box which the picket line pro- 
vision sought to close. An employer not under the con- 
tractual restraint of a picket line clause is free to dis- 
cipline employees who refuse to cross picket lines. Even 
where the emplover is not motivated by union animus, his 
discharge of the adamant employee is likely to be viewed 
by his fellow employees as an attack on the union. Dis- 
charges believed by employees to be unjust trigger strikes, 
despite contractual restrictions. See, for example, Local 
174, Teamsters Union v. Lucas Flour Co., 369 U. 8. 95 
(1962); Steel Workers v. Enterprise Wheel & Car Corp.. 
363 U. S. 593 (1960). 


Thus, the picket line provision serves to insure indus- 
trial peace and to prevent employer action subverting the 
unit as well as to safeguard the jobs and dignity of the 
employees. The legitimacy of each of these distinct but 
convergent purposes is undeniable. 


Moreover, it should be remembered that an employee’s 
refusal to cross a picket line does not conflict with national 
labor policy. On the contrary, as the Board itself has re- 


* See, also, Shulman, Reason, Contract, and Lato in Labor Relations, 68 
Harv. L. Rev. 999, 1002 (1955); Cox, Some Aspects of the Labor Manaqe- 
ment Relations Act, 1947, 61 Harv. L. Rev. 1 (1947): Summers, Individual 
Rights in Collective Agreements and Arbitration. 37 N. Y. U. L. Rev. 362, 
389 (1962). 


** Steel Workers v. Warrior € Gulf Navigation Co., 363 U. S. 574, 578 
(1960). 
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cently recognized, an employee who honors a picket line is 
engaged in an activity protected by the Act: 

“‘(I]n Redwing, the Board found that an employee’s 
refusal to cross a picket line was protected activity. 
Redwing holds, in effect, that a ‘discharge’ for refusal 
to cross a picket line is an exception to the general 
rule that employees may not be discharged for en- 
gaging in protected concerted activity. It is therefore 
not a discharge for cause, but merely a permissible 
act in furtherance of the employer’s overriding right 
to keep his business going by replacing such employees. 
To this extent, at least, the employees involved herein 
are similar to economic strikers, who may also be re- 
placed by an employer to permit continued operation 
of the business but who, if not permanently replaced, 
are entitled to reinstatement upon unconditional ap- 
plication.” L. G. Everist, Inc., 140 NLRB #20 (slip 
opinion, p. 4). 

Thus, the picket line provision simply provides con- 
tractual safeguards in addition to those afforded by the 
Act. 


Such additional safeguards are the common and, indeed 
the expected outeome of collective negotiations: 


‘‘The very notion of collective bargaining looking 
towards enforceable contracts assumes the parties 
will arrange enforceable obligations in addition to 
those prescribed by federal law.’ (Board’s brief, p. 15. 
Smith v. Evening News Ass’n, 371 U. S. 195 (1962).) 


If, in accord with this principle, the parties may waive 
the statutory right of an employee to refuse to cross picket 
lines, as they may (NLRB v. Rockaway News Supply Co., 
supra), then it would appear clear that the parties may 
also augment this protection, particularly sinee the con- 
tractual protection benefits not only the employees but 
helps achieve industrial peace. 
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Furthermore, Article 9, Section 1 contains only those 
provisions necessary to safeguard the employees. The 
Board implicitly recognized this when it said: 

“TTJhe picket line provision would [not], under 
all cireumstances, violate Section 8 (e) insofar as it 
attempts to safeguard the jobs of employees who re- 
fuse to cross a picket line established at the premises 
of ,an employer other than their own... 2’ (J. A. 


386). (Italics added.) 


This recognition is not surprising; there is nothing in 
the record to show that the union’s objectives were not 
for the purposes stated above. On the contrary, the pur- 
poses are perfectly consistent with the language of the 
clause and conduct of the parties thereunder. 


Nevertheless, as stated above, while the Board held that 
the protection for the employee who honors a ‘‘proviso’* 
picket line is legal, it, at the same time, held that the pro- 
tection for the employee who honors a ‘‘non-proviso”’ 
picket line is illegal. 


Yet, in either circumstances, the objective and possible 
effect of the clause is the same. 


We now, therefore, examine the basis upon which the 
Board predicated its holding. . 


2. The board erred in finding (1) that the picket line 
clause causes an employer to cease doing business with 
picketed employers, and (2) that the possible effect not 
the objective of the clause determines its legality. 


The Board’s rationale for its conclusion that picket line 
agreements, if considered without reference to Section 
8 (b) (4), are in violation of Section 8(e) appears to he 
as follows: 

“The effect of denying to an employer his privi- 
lege of replacing employees who refused to carry out 
their assigned duties .. . is to require the emplover 
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to agree to cease or to refrain from handling the 
products of, or otherwise dealing with the employer 
whose products or services are under the union ban”’ 
(J. A. 293). 

The Board’s position is erroneous for two reasons. 


First, the Board errs in assuming that a picket line 
clause prevents the employer from doing business with the 
picketed employer. The stipulation in this very case is 
to the contrary: 

“The carrier employers involved have handled 
freight destined to or coming from The Patton Ware- 
house, Inc, by use of supervisors and management 
representatives during the entire period of the labor 
dispute between The Patton Warehouse, Inc., and 
Respondent Loeal 413’’ (J. A. 226)." 


That an employer, in certain circumstances, uses super- 
visors to continue doing business with a picketed employer 
hardly demonstrates an agreement to cease doing business 
with that employer. Rather, it demonstrates that a pro- 
scribed agreement does not exist; a degree of inconven- 
jence in continuing a business relationship cannot he 
treated as a cessation of the relationship. Retail Clerks 
Union Local 770 v. NLRB, 111 App. D. C. 246, 296 F. 2d 
368 (D. C. Cir., 1961). 


Second, the Board’s stress on the possible effect of the 
provision and not on its objective is plainly wrong. 


Congress, in casting Section 8(e) from the mold of 
Section 8 (b) (4), of course, ‘‘aecepted the construction 
placed thereon by the Board and approved by the Courts.”’ 
NLRB v. Gullett Gin Co., 340 U. S. 361, 366 (1951).** 


* See also, e. g.. the record in the companion case, No. 17,663 (J. A. 
315-316). 


**See, also: Morrissette v. United States, 342 U. S, 246, 263 (1952); 
United States v. Merriam, 263 U. S. 179, 187 (1923); Kepner v. United 
States, 195 U. S. 100 (1904); The Abbotsford, 98 U. S. 440, 444 (1879). 


In Section 8 (b) (4) proceedings, the objective, not the 
effect, of the union’s activities determines their legality: 


“(T]he gravamen of any complaint under 8 (b) (4) 
is the union’s pursuit of a forbidden objective.’’ Car- 
rier Corp. v. NLRB, 311 F. 2d 135, 145 (2 C. A. 
1962). (Italics in original.) 


In Seafarers International U. v. NLRB, 108 App. D. C. 
344, 265 F. 2d 585 (D. C. Cir., 1959), a Section & (b) (4) 
proceeding, this Court said: 


‘*... The question is the objective. In the ease at 


bar, if the objective of the strike encompassed Salt 
Dome [the primary employer] only, it was legal. If 
its objective was partly Todd [the secondary employer] 
or its employees, it was illegal. The difference is in 
whether the effect on Todd’s workers was an objec- 
tive of the strike or was merely incident to it’ 
(265 F. 2d at p. 590). 


What is true of Section 8 (b) (4) is true of the other 
Sections of the Act. For example, under Section 8 (a) (3). 
the objective or purpose of the action determines its 
legality: 

“‘The true purpose [of the employer’s action] is 
the subject of investigation with full opportunity to 
show the facts.””, NLRB v. Jones & Laughlin Steel 
Corp., 301 U. S. 1, 46 (1937). 


And this guiding principle applies to contract provisions 
as well as other activities. (Local 357, Teamsters vr. 
NIRB, supra). 


On the other hand, in those rare instances where Con- 
gress intended the effect, not the objective of the ac- 
tion to be critical, it so provided. See, e. g., Second pro- 
viso to Section 8 (b) (4) and Second proviso, Section 
8 (b) (7). 


Thus, the Board’s stress on the possible effect of the 
clause and its neglect of its objective are clearly erroneous. 


Furthermore, in arriving at its conclusion, the Board 
mistakenly aceorded the language of Section 8 (e) less 
significance than certain secondary materials. 


°. The Board’s emphasis on legislative history was mis- 
placed. 


Resort to legislative history to ascertain the meaning 
of the statute where its language is obscure or applica- 
tion of the ‘‘plain meaning”’ rule will lead to absurd re- 
sults is salutary, but such aids are ‘‘admissible to solve 
doubt, and not to create it.’? Railway Comm. v. Chi., B. & 
Q. R. R. Co., 257 U.S. 568, 589 (1922). See, also: Green- 
wood v. U. §.. 350 U. S. 366, 377 (1956). 


Since it is the ‘judicial function to apply statutes on 
the basis of what Congress has written, and not what 
Congress might have written’? (U. S. v. Great Northern 
Ry. Co., 343 U. S. 562, 574 (1952)), the emphasis below 
was clearly misplaced. Particularly ‘‘where there is no 
elucidating House, Senate or conference report on the pre- 
cise point involved”’ (Fruit & Vegetable Packers & Ware- 
houseman v. NLRB, 113 App. D. C. 356, 308 F. 2d 311 
(D. C. Cir., 1962)), or similarly reliable materials equally 
germane, a cautionary approach to secondary materials 
would seem compelling. 


Moreover, the Board and Trial Examiner primarily re- 
lied upon statements of opponents of the legislation who 
spoke not to explain the statute’s meaning, but to explain 
their opposition. Reliance upon their assertions for a 
purpose they were not intended to serve is unwarranted. 
Schweqmann Bros. v. Calvert Distillers Corp., 341 U. S. 
384, 394-395 (1950): Cf. Mastro Plastics Corp. v. NLRB. 
350 U. S. 270, 288 (1956). 
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Nevertheless, the Board treated such secondary ma- 
terials as more significant than the language of Section 
8 (e); it did so primarily to demonstrate the relevance of 
the Section 8 (b) (4) proviso to a Section 8 (e) proceed- 
ing, a tangential issue. The main issue is, of course, 
whether Section 8 (ce) bans picket line protection, not 
whether the proviso to Section 8 (b) (4) is relevant. 


Cited as germane to this latter, secondary issue are a 
statement by Senator Morse, an oppoyent of the Bill (IL 
Legis. Hist. L. M. R. D. A. 1312, J. A. 284), a letter by the 
then Senator Kennedy ueceted into the Congressional 
Record by Nae rse (II Legis. Hist. L. M. R. D. A. 
1317, J. ae ae a statement by Representative 


Guaner a was not a member of the Committee which 
considered th 2 aal II Legis. Hist. L. M. R. D. A. 1619, 
1620, J. A. > and an excerpt from House Report 


741 (I Legis. Hist. L. M. B.D. A. 838, J. A. B5T). No con- 


sistency among the four statements can be discerned. 


Senator Morse and the authors of the House Report 
believed that existing labor law permitted contractual 
protections to employees who refused to cross a picket line. 
Senator Kennedy’s letter on this point was not clear; 
Representative Cramer held the view that ‘‘an amend- 
ment to the Taft-Hartley Act’? would be necessary to 
achieve the protection Senator Morse and the authors of 
the House Report thought existed. 


Senator Morse feared that Section 8 (e) would prohibit 
such agreements. The House Report termed such fears 
“false apprehensions’’; Senator Kennedy was again un- 
clear* and Representative Cramer either believed that 


* Senator Kennedy’s letter is a reply to specific arguments, but what 
these arguments were, except in very general terms, is not stated. This 
fact makes comprehension of the letter difficult. He asserts that an em- 
ployee has a right to refuse to cross a ratifled picket line but does not 
say whether this is protected by statute or may be protected by contract. 
He states this protection is retained but refrains from stating what, if 
any, protection is to be removed. 
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Section 8(e) would not affect existing law, as he under- 
stood it, or perhaps, that Section 8 (e) would provide an 
additional sanction. 


In view of this confusion and conflict between the four 
statements. it is difficult to understand the Board’s pur- 
poses in citing them. They certainly do not clarify the 
language of 8 (ce) nor do they reflect a general consensus 
ns to (a) how the then existing law operated or, (b) how, 
if at all, Section 8 (ce) was intended to change that law.* 


Even more dificult to understand, especially in light of 
its preference for secondary materials, is the Board’s re- 
fusal to consider the analysis of Professor, now Solicitor 
General, Cox who participated in the drafting of the 
amendments to the Act. Professor Cox expressed himself 
on the issue of picket line clauses as follows: 


“The fear has been expressed that prohibition [of 
Section 8 (e)] would invalidate agreements sanction- 
ing conduct like the refusal of the truck drivers to 
cross the picket line. ... However, the rationale of the 
new law points to a narrower interpretation. Section 
8 (b) (4) (A) refers to all inducements of employees 
of secondary employers which are directed towards 
forcing him ‘to cease using, selling, handling, trans- 
porting, or otherwise dealing in the products of any 
other employer, processors or manufacturer or cease 
doing business with any other person.’ But under the 
Rice Milling case and the new conformitory proviso 

. . it does not constitute an unlawful secondary 
boycott to induce employees to refuse to cross a pri- 

“The Trial Examiner who, like the Board, relied primarily on sec- 
ondary materials to ascertain the intent which Congress expressed in the 
language of Section 8 (e), came fee cena natn directly opposite to 
the Board on this issue. (See J. A. 2522537" In view of the ambiguity. 
vagueness and inconsistencies which abound in the materials used. the 
conflicting results are hardly surprising. These results do, however, 
reflect how treacherous it is to attempt to determine “Congressional in- 


tent” without using the language Congress enacted as the basis for 
analysis. 


ae 


mary picket line where the refusal causes the sec- 
ondary employer to cease doing business with the 
primary employer at the site of the labor dispute. 
The words are repeated in outlawing ‘hot cargo’ agree- 
ments. The prohibition was drafted in aid of the 
restriction upon secondary boycotts. The same dis- 
tinction based on situs should therefore be observed 
with the result that Section 8 (e) would not prohibit 
agreements sanctioning refusal to cross a lawful 
primary picket line.’? Cox, “‘The Landrum-Griffin 
Amendments to the National Labor Relations Act,’’ 
44 Minn. L. Rev. 257, 272-273 (1959). (Italies in orig- 
inal.) 


The Trial Examiner, more. extensive than the Board in 
his citations (J. A. “agt assy finds only one statement at- 
tributable to (but not made by) a proponent of the Bill 
which would support a construction of Section 8 (e) bar- 
ring picket line protections. Senator Goldwater printed 
in the Congressional Record an analysis by the Chamber 
of Commerce showing that it believed the language of Sec- 
tion 8 (ec) would proscribe picket, Jine clauses. (II Legis. 
Hist. L. M. R. D. A. 1325, J. A. 256, fn. 13). The value of 
a private organization’s analysis printed in the Con- 
gressional Record as an expression of Congressional in- 
tent is, to say the least, questionable. 


A construction premised upon such illusive secondary 
‘‘clarifications’’ of the language of 8 (ec) is surely without 
merit. 


4, Since, as we have demonstrated, Section 8 (e) does 
not prohibit picket line clauses, reference by the Board to 
the proviso to Section 8 (b) (4) was unnecessary. 


The proviso of Section 8 (b) (4) relied on by the Board 
reads as follows: 
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“Provided, That nothing contained in this sub- 
section (b) shall be construed to make unlawful a 
refusal by any person to enter upon the premises of 
any employer (other than his own employer), if the 
employees of such employer are engaged in a strike 
ratified or approved by a representative of such em- 
ployees whom such employer is required to recognize 
under this Act.’’* 


As we have previously pointed out, although the Board 
read Section 8 (e) as banning all picket line clauses be- 
sause their possible effect may be to interfere with busi- 
ness relationships between the employer and the picketed 
business, it also held, on the basis of the above proviso, 
that a picket line clause would not be in violation of Sec- 
tion 8 (e) if a ‘‘prorviso’’ picket line were involved. 


Why the Board distinguished between protection for 


employees honoring a ‘‘proviso’’ picket line and protec- 
tion for employees honoring a ‘‘non-proviso’’ picket line 
eannot readily be ascertained from the opinion. But ap- 
parently the Board felt that the Congress did not intend to 
prohibit any conduet thought by the Board to be secondary 
in nature if such conduct had already been immunized in 
other sections of the law. The Board found such immunity 
in the proviso to Section & (bh) (4) (J. A. 292). 


Under this construction, an employee who honors a 
picket line may lose his job if he wrongly decides that the 
picket line conforms to the Section 8 (b) (4) proviso. To 
determine that the proviso is applicable, the employee must 
correctly answer the following questions: (1) whether the 
employees are on strike (Raleigh Water Heater Mfg. Co.. 
Inc., 136 NLRB 76 (1962)); (2) whether the strike is rati- 


“It has been argued that this proviso should be disregarded entirely 
since it “is inconsistent with the statutory scheme as enacted, and seems 
in fact to have been preserved through inertia.” Lesnick, The Gravamen 
of Secondary Boycott, 62 Col. L. Rev. 1363, 1406-07 (1962). 
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fied (NLRB v. Sklar, 53 LRRM 2005 (6th Cir. 1963)); 
and (3) whether the employer must recognize the union 
under the Act. (See: Int’l Ladies Garment Workers 
Union v, NLRB, 366 U. S. 731 (1961).) As these cases 
show, even lawyers who spend their professional lives in 
the field of labor relations cannot be certain that a picket 
line is within the proviso. 


Hence, the employee, unwilling to risk his job, will 
cross all picket lines since he cannot know whether they 
meet the requirements of Section 8 (b) (4). Crossing is 
the only safe course since a refusal to cross a picket line 
erroneously believed to be a ‘‘proviso”’ picket line may cost 
him his job. 


The Board’s exception is, therefore, more illusory than 
real. 


In relying on the proviso, the Board apparently drew 


its distinctioy on the basis of Rockaway News v. NLRB, 
supra (J. A. Baz 08es, The case involved an employee who 
was discharged for his refusal to cross a picket line pur- 
suant to a collective bargaining agreement. The court 
held: ‘‘An employee’s breach of such agreement may be 
made grounds for his discharge without violation of 47 
of the Act’’ (Id., p. 80). 


The opinion then went on to indicate that contract pro- 
visions protecting employees who refuse to cross picket 
lines would be lawful, and made passing reference to the 
8 (b) (4) proviso as supporting this conclusion. It did 
not intimate, however, that this proviso limited con- 
tractual protections for employees who refuse to cross 
picket lines. 


Hence, the Board’s discrimination against the employee 
who refuses to cross a non-proviso picket line seems un- 
warranted on the basis of Rockaway. 


Also without legal foundation is the Board’s suggestion 
that a picket line clause is secondary activity prohibited 
by the Act (J. A. 63). Pickets are permitted to ap- 
peal to ‘secondary’? employees to honor their picket 
line, and even if the ‘‘secondary’’ employees respect the 
line, neither the pickets nor the employees are engag- 
ing in a secondary activity prohibited by the Act. 
See: Electrical Workers Local 761 v. NLRB, 366 U.S. 667 
(1961); NLRB wv. Rice Milling Co., 341 U. 8. 665, 672-673 
(1951). Even union activity taking place away from the 
picket line, intended to induce employees to observe a 
picket line, is not a ‘secondary activity.’’ Milwaukee Ply- 
wood Co., 126 XLRB 650, 651 (1960), aff’d 285 F. 2d 285 
(7 Cir., 1960). 


If such activity does not constitute the ‘‘secondary ac- 
tivity’? of forcing the employer ‘‘to cease doing business 
with any other person’’* then, @ fortiori, contractual pro- 


tection, not intended to induce but to protect employees who 
observe the picket lines, cannot constitute the secondary 
activity of forcing the employer ‘‘to cease doing business 
with any other person.’’** 


Furthermore, the Board’s construction discriminates 
against pickets who engage in non-proviso picketing. Pick- 
ets protesting the employer’s unfair labor practices (Jn- 
ternational Typographical Union, Local 285 (Charlton 
Press, Inc.), 135 NLRB 1178 (1962)): pickets protesting 
the employer’s substandard conditions (International Hod 
Carriers, Local 41 (Calumet Contractors Ass’n), 633 NLRB 
512 (1961)): pickets secking, in accordance with the re- 
quirements of Section 8 (b) (7), to organize unrepresented 

* This language, identical to that used in Section 8 (e), is taken from 
Section 8 (b) (4). 


*" Carpenters Local 1976 v. NLRB. supra. held that the execution of 
the following clause: “Members of the Union shall not be allowed to 
handle or haul freight to or from an unfair company . . .” was not 
“prima facie” evidence of prohibited inducement (pp. 107-108). Here the 
clause merely permits the employee to decide whether he wishes to honor 
picket lines. 
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employees; all appeal to the employees of other employers 
to honor their picket lines, In making these appeals, 
such pickets are engaged in lawful, protected activities 
even though the picket line is a non-proviso picket line.* 
Since the success of these picket lines often depends upon 
the action taken by the employees of other employers, the 
Board’s construction of Section 8 (ec), by jeopardizing 
the job of every employee who honors a picket line, mutes 
the appeals of such pickets.** 


For it is the Board’s construction of Section 8 (e) that 
empowers employers to punish employees*** who heed the 
appeals not to cross the picket line. Without such a con- 
struction, this power would exist, if it existed at all, only 
as the result of a voluntary agreement. Rockaway News 
». NLRB, supra. While it is the employer not the govern- 
ment who inflicts the penalty, ‘whatever repressive effect’’ 
the employer’s authority has results from ‘‘the interplay 
of governmental and private action, for it is only after 
the initial exertion of state power ... that private action 
takes hold.’?’ NAACP v. Alabama. 357 U.S. 449, 463 (1958). 


The Board’s construction of Section 8 (e) is, therefore, 
‘¢a clear invasion on [the] traditional primary activity of 
appealing to neutral employees whose tasks aid the em- 
plover’s everyday operations.’”? Local 761, Electrical 
Workers v. NLRB, 366 U. S. 667, 681 (1961), and plainly 
conflicts with the right to picket preserved to unions by 
the Act. 


* “Non-proviso” picketing is, also, protected by First Amendment of the 
United States Constitution against blanket prohibition, See. for ex- 
ample, Thornhill v, Alabama, 310 U. S, 8&8 (1940); Newell v. Teamsters, 
Local 795, 356 U. S, 341 (1958). 


*” Not only the picket engaged in non-proviso picketing will feel the 
sting of the Board's construction of Section 8 (e); the picket engaged in 
proviso picketing will find employees of other employers responding less 
frequently to his appeals, Such employees, if they are unwilling to risk 
their jobs, will cross the line, since they cannot know that the picketing 
meets the requirements of the Section 8 (b) (4) proviso, (See, supra, 
p. 33). 


*** We are speaking here, of course, about employees who are covered 
by a collective bargaining agreement. 
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Were this conflict less plain, however, the Board’s con- 
struction of 8(e) could not be sustained. Section 13 
provides: 

‘“‘Nothing in this Act, except as specifically pro- 
vided for herein, shall be construed as either to in- 
terfere with or impede or diminish in any way the 
right to strike or to effect the limitations or qualifica- 
tions on that right.’’ 


The Board’s construction clearly interferes with, im- 
pedes and diminishes the right to picket.*. Thus, the 
Board, in its construction of Section 8 (e), clearly disre- 
carded the command of Section 13: 


‘‘Section 13 is a command of Congress to the Courts 
to resolve doubts and ambiguities in favor of an in- 
terpretation . . . which safeguards the right to strike 
as understood prior to the passage of the Taft-Hartley 
Act.” (NLRB v. Drivers Local Union, 362 U. S. 274, 
282-83 (1960).) 


To whatever extent, therefore, the Board may have prem- 
ised its conclusion that the picket line provision violated 
Section 8 (e) beeause it went beyond the 8 (b) (4) pro- 
viso, it is clearly erroneous. 


C. The Objective of Article 9, Sections 2 (a) and 2 (b) Is 
the Protection of the Employee Who Refuses to Aid 
Another Employer Involved in a Labor Dispute, Not 
to Effectuate an Alleged Union Policy Against Han- 
dling Struck Goods. 


Sections 2(a) and 2(b) of Article 9 read as follows: 
“Section 2, Struck Goods. 


* “Picketing has been equated with striking for the purnoses of Sec- 
tion 12, See. e. g., Labor Board v. International Rice Milling Co., 341 
U. S. 665.” NLRB v. Drivers Local 639, 362 U. S, 274, 281, footnote 9; 
Both International Rice Milling Co, and Drivers Local 639 involved non- 
proviso picketing. 
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‘Recognizing that many individual employees covered 
by this contract may have personal convictions against 
aiding the adversary of other workers, and recognizing 
the propriety of individual determination by an individual 
workman as to whether he shall perform work, labor or 
service which he deems contrary to his best interests, the 
parties recognize and agree that: 


(a) It shall not be a violation of this Agreement 
and it shall not be a cause for discharge or disciplinary 
action if any employee refuses to perform any service 
which, but for the existence of a controversy between 
a Labor Union and any other person (whether party to 
this Agreement or not) would be performed by the 
employees of such person. 


(b) Likewise, it shall not be a violation of this 
Agreement and it shall not be a cause for discharge 
or disciplinary action if any employee refuses to handle 
any goods or equipment transported, interchanged, 
handled or used by any carrier or other person, 
whether a party to this Agreement or not, at any of 
whose terminals or places of business there is a con- 
troversy between such carrier, or person, or its em- 
ployees on the one hand and a Labor Union on tha 
other hand; and such rights may be exercised whether 
such goods or equipment are being transported, han- 
dled or used by the originating, interchanging or suc- 
ceeding carriers or person, whether parties to this 
Agreement or not.”’ 


The motivations which cause employees to respect picket 
lines also cause them to resist and to resent any involve- 
ment aligning them against their fellow employees. Al- 
though the term ‘‘neutral’’ in labor relations has gained 
currency, and as a shorthand expression has a certain 
pragmatic value, there are no ‘‘neutrals’’ in a labor dis- 
pute: 
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‘Strictly speaking, there is no position of neutrality 
in a labor dispute for any person who has an economic 
relationship with the ‘primary’ employer at the time 
the dispute begins or who has an opportunity to enter 


into such a relationship while it is still going on. 
There are differences in the degree of involvement and 
interest in the outcome of the dispute. But maintain- 
ing or establishing any relationship will to some ex- 


tent give support to the employer, while terminating 
or foregoing it will to some extent give support to 
the union.’? Wollett, The Weapons of Conflict: Pick- 
cting and Boycotts, Public Policy in Collective Bar- 
qaining, p. 141 (1962). 


Performing services which strengthen another em- 
ployer’s hand against his employees is repugnant to many 
employees who feel a community of interest with the strik- 
ing employees. As a result, an employer’s direction to 
perform services which redound to the benefit of the struck 
employer and to the detriment of the striking employees 
present special problems for many employees. 


Though less dramatic than the confrontation with a 
picket line, an employer’s order to do work which will aid 
an outside employer engaged in a labor dispute evokes the 
same response in many employees as an order to cross a 
picket line. See: Kay Mfg. Co., 13 LA 545 (1949). 


So, recognizing that employment conditions of vital im- 
portance to the employee are not limited to ‘‘bread and 
butter”’ issues, Article 9, Sections 2(a) and (b) provide 
that an employee may without fear of discipline or dis- 
charge decline to perform a task antithetical to his sym- 
pathies and commitments. 


Thus, these clauses, like the picket line clause, are di- 
rected not toward the outside employer but toward safe- 
guarding the individual employee against encroachments 
upon his sense of dignity and self-worth. 
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1. Article 9, Section 2 (a). 


The Board accepted the above principles in limited 
fashion by concluding that Article 9, Section 2 (a) would 
be valid if the protection were more restricted in scope. 


The provision states that the employee may refuse work 
“which but for the existence of a controversy between a 
labor union and any other person .. . would be performed 
by the employees of such person.’’ (Emphasis added.) 


The Board found that this language ‘‘overlooks an 
essential requirement of the ally doctrine, namely, that 
the struck work must be transferred to a secondary em- 


ployer through,an arrangement with the primary em- 
plover’? (J. A. 246. (Italies in original.) 


The Board, therefore, accepts the principle of individual 
choice by permitting an agreement protecting an em- 
ployee’s refusal to perform work which aids an employer 
against his employees, if the employer so aided meets the 
technical requirements of the ‘‘ally doctrine.’? The Board 
thus introduces a wholly extraneous qualification. 


The individual employee’s concern is to refuse work 
which aids the primary employer ‘‘to avoid the economic 
impact of a strike by securing the services of others 
to do this work.’?’ NLRB v. Business Mach. and Office 
Appliance Mechanics, 228 F. 2d 553 (2nd Cir., 1955). 


Whether or not this is achieved by a ‘‘direct arrange- 
ment’? with the contracting employer, ‘‘[t]he result may 
be the same’’ (Id., p. 559). Under the ally doctrine, the 
employer, like the employers in Business Machines, in- 
itially need not knowingly ally itself with the struck 
employers. Its knowledge can be derived from picketing in- 
stituted by the primary union (Id.) or by the refusal un- 
der Section 2 (a) of its own employees to handle the work. 
The test is whether the contracting employer continues to 
perform work after he knows that it ‘‘aid[s] the primary 
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employer’’ (Id., pp. 558-559) in cireumstances where the 
primary employer would normally perform the work in 
question. 


In United Marine Division, 131 NURB 693, the Board 
did not follow the ruling in Business Machines, supra, and 
drew “from an economic point of view, an illogical and, 
indeed, arbitrary ... line ...’’ (Id., p. 699) which per- 
mitted the primary employer to escape the impact of the 
strike. 

3ut whatever validity, if any, the line drawn by the 
Board in United Marine Division may have in an 8 
(b) (4) proceeding, the distinction may not be incorporated 
into Section 8 (e). By so doing, the Board again ignored 
the statutory language which does not preclude protections 
for employees acting individually. 


2, Article 9, Section 2 (b). 


In considering the validity of Article 9, Section 2 (b), 
the Board premised its holding on the ground that this 


clause sought an objective proscribed by Section 8 (e). It 
thus recognized, in contrast with its treatment of Article 9, 
Sections 1 and 2 (a), that the objective of a clause deter- 
mines its legality. In holding Article 9, Section 2 (b) 
illegal, the Board rejected the contention that its objec- 
tive is to safeguard individual choice. Instead the Board 
found: 

‘| | that immunity from discipline for individual 
employees may itself be an implementation of an ob- 
jective to require employees not to handle struck 
goods or equipment... . 

(T]here is no right on a union to insist that its pol- 
iey against handling struck goods be embodied in the 
bargaining agreement. What the respondents sought 
in Section 2(b) and (c) was the effectuation of its 
policy against handling struck goods or equipment. 
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The means, direct or indirect, by which this end is to be 
accomplished, is tainted by the illegality of its ob- 
jects. The more extensive analysis of the Trial Ex- 
aminer as to the intention of 2(b) and (¢) is, in our 
opinion gyhally correct and we hereby adopt it...’ 
(J. A. 29%, 293). (Emphasis added.) 


Assuming a union policy against handling struck goods, 
when incorporated into a contract with an employer vio- 
lates Section 8 (ce), there is no proof of such policy or 
purpose here. The Board simply presumed this to be the 
objective of the clause. 


The clause does not authorize the union to require the 
employees to refrain from handling goods of a struck 
employer. Without this authority, it is not clear how a 
union can implement such a policy. 


More important is the total lack of any evidence showing 
the union has a policy ‘‘against handling struck goods.’ 
What the evidence shows is that the union has a policy of 
protecting employees reluctant to handle the goods of a 
struck employer, a policy which, significantly, the Board 
does not find violates Section 8 (e). 


Nor does the Trial Examiner’s report establish any 
basis for concluding that the union seeks an objective 
other than safeguarding the employees it represents. 


The Trial Examiner stated: 

“«. . . We cannot ignore the fact that labor or- 
ganizations, including the Teamsters Union and its 
affliated locals, and their members have traditionally 
followed the policy of refusing to handle or work on 
products of non-union or ‘unfair’ employers, variously 
ealled ‘hot cargo’ or ‘unfair’ or ‘hot’ goods. It is a 
legitimate inference from this cireumstance that tha 
employees of the employers here followed that tradi- 
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tional policy in the Patton dispute, for that very pol- 
icy was recognized as their ‘right’ by the above 
clauses’? (J. A. 260), 


Thus, the Trial Examiner recognizes that the individual 
employee is reluctant to aid an employer against his strik- 
ing employees, a reluctance which he characterizes as 
**noliey."** He fails to grasp, however, that this fact ex- 
plains the need and reason for the clause. The Trial Ex- 
aminer, instead, relies ‘‘on a presumption of the con- 
tinuity of a state of affairs’? (VERB v. Local 50 Bakery 
Workers, 245 PF. 2d 542 (2nd Cir., 1957)), to support his 
finding of illegal objective. Such presumption is wholly 
improper here. The union was legally entitled to pursue 
such a policy before the 1959 amendments; but pursuit of 
an objective by a union ‘‘when it was lawful to do so 
should not raise a presumption’’ that it would pursue the 
same poliey ‘‘when it had hecome unlawful to do so’? (Id.) 


Tn sum, while the Board rightly considered the objec- 
tive of Section 2 (b) to be determinative of its legality, it 
erroneously ascribed to the union an objective which 
neither the language of the provision nor any other evi- 
dence in the record supports. 


D. Article 9, Section 2(c), Further Demonstrates Sec- 
tions 1, 2, (a) and (b), Are Intended Solely to Protect 
the Individual Employee and Do Not Constitute an 
Tlegal Agreement Under Section 8 (e) of the Act. 


Article 9, Section 2 (¢), provides as follows: 

‘““The Employer agrees that it will not cease or re- 
frain from handling, using, transporting, or otherwise 
dealing in any of the products of any other Employer 
or cease doing business with any other person, or fail 


* Not all members have this “policy.” See J. A. Case No. 17,663, pp. 
315-316; Offer of Proof, 321-222. 
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in any obligation imposed by the Motor Carriers’ Act 
or other applicable law, as a result of individual em- 
ployees exercising their rights under this Agreement 
or under law, but the Employer shall, notwithstanding 
any other provision in this Agreement, when neces- 


sary, handle, use, transport, or otherwise deal in such 
products and continue doing such business by use of 
other employees (including management representa- 
tives), other carriers, or by any other method it 
deems appropriate or proper.’’ 

Erroneously characterized by the Board as a mere dis- 
elaimer (J. A. 298, 26 ), the provision obligates the em- 
ployer to continue or to commence commercial relation- 
ships with other employers and to continue doing business 
with other persons to the same extent as it would in the 
absence of the employee safeguards. This direction does 
not stand alone; the clause confers rights upon the em- 
ployer enabling him to minimize or overcome the possible 
effect of employee refusals upon his relationships with 
third parties. 


Sections 1, 2 (a) and 2 (b) were carefully drawn to pro- 
tect the individual employee. No matter how drawn, 
however, they may possibly affect the employer’s business 
relations. Section 2(c) lessens, and in many circum- 
stances, negates entirely this possible effect and by con- 
tractual commitment assures that the necessary steps will 
be taken to overcome whatever difficulties are caused by 
emplovee refusals. The record shows that these steps 
are taken and are effective (J. A. 226). 


The parties have, therefore, taken every precaution to 
insure that employee safeguards will have the least pos- 
sible effect upon the employer’s dealing with third par- 
ties. The, Board has not asserted they could do more 
(J. A. 298). 
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Thus, before it can be held that paragraphs (a) and 
(b) of Section 2, Article 9, constitute a proscribed agree- 
ment, it must be found that an agreement to cease or re- 
frain from handling products or to cease doing business 
exists. But the language of paragraph (c) affirmatively 
bars any such agreement. So, in order to find a proscribed 
agreement, the following is necessary: (1) in violation of 
aceepted rules of contract construction and common sense, 
paragraph (c) must be disregarded; (2) it must be con- 
clusively presumed that all employees will exercise their 
individual rights under the contract; and (3) it must be 
conclusively presumed that the Employer party to the 
contract is barred from exercising his rights under para- 
graph (c). 


The presumptions described in points (2) and (3) are 
inadmissible* and patently beyond the Board’s compe- 
tence. Cf. Carpenters Local 60 v. Labor Board, 365 U. S. 
651, 654-55 (1961). Moreover, to adopt such presumptions 
is to create a contract implied in law which is equally in- 
admissible. As stated in Hawkes v. United States, 96 
U. S. 689, 697-698 (1877) : 


“Express stipulations cannot in general be set aside 
or varied by implied promise; or, in other words, a 
promise is not implied where there is an express 
written contract, unless the express contract has been 
rescinded or abandoned, or has been varied by the 
consent of the parties. 

“Implied promises or promises in law exist only 
when there is no express promise between the par- 
ties * * *. Hence, says Chitty, a party cannot be 
bound by an implied promise, when he has made an 
express contract as to the same subject-matter; which 
is certainly sound law, unless the express contract 


* Compare: Speiser v. Randall, 357 U. S. 513, 523-524 (1958); Oyama v. 
California, 332 U. S. 633, 644 (1948). 
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has been rescinded or abandoned.’’ Accord: Gracie 
v. Palmer, 8 Wheat. 605, 634 (1823); 12 Am. Jur., Con- 
tracts, Section 7. 


Appellants submit, in view of the foregoing, that Article 
9, Sections 2 (a) and (b), are valid, lawful clauses. 


KE. Other Cases Dealing With ‘‘Struck’’ 
Goods Distinguished. 


While Courts of Appeals have passed upon Board deci- 
sions applying Section 8 (e), there are no holdings on 
the issues presented herein. These Courts have, however, 
considered certain provisions which bear a_ superficial 
resemblance to Article 9, Sections 2 (a) and (b). 


In Employing Lithographers of Greater Miami v. NERB, 
301 F. 2d 20 (5 Cir. 1962), and NLRB v. Lithographers 
Local 17, 309 F. 2d 31 (9 Cir. 1962), cert. den., 372 U. S. 
943 (1963), both courts upheld the Board’s ruling that the 
following clause* was illegal: 


“The company agrees that it will not discharge, 
discipline or discriminate against any employees be- 
cause such employees refuse to handle any lithographic 
production .. .’’ 


The Board’s decision in both cases was premised on 
the ground that this contract clause implemented another 
illegal clause, not on the ground that the clause, considered 
independently, was illegal: 


“(T]he ‘refusal to handle’ clause is unlawful be- 
cause it is intended to implement ... the unlawful 
‘trade shop’ clause.’? Amalgamated Lithographers 
of America (Miami Post Co.), 130 NLRB 968, 977 
(1961). See, also: Amalgamated Lithographers of 
America, Local 17, 130 NLRB 985, 988 (1961). 


* The clause before each Court was identically worded. 
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In Los Angeles Mailers Union No. 9 v. NLRB, ... App. 
D.C. ..., 311 F. 2d 121 (D. C. Cir. 1962), the following 
provision, in the circumstances of the case, was held to 
he banned by Section 8 (e): 


“The employer shall not require employees cov- 
ered by this agreement, and the union reserves the 
employec’s right, to refuse to process materials re- 
ceived from, or destined for [struck job shops or 
newspaper mailing rooms] ... The union will give the 
employer forty-eight (48) hours notice that a strike 
or lockout is in progress before the processing of 
materials may be stopped . . .”? (Emphasis added.) 


This clause, unlike the present provision safeguarding 
the individual employee’s choice, reserved to the union the 
authority to determine whether the employees should 
process the materials. The Court underlined this with 
its observation: 


‘“‘The union’s contention ... is that ‘employees’ are 
required by the agreement not to handle or deal in 
the ‘hot’ products . . .”’ (p. 124, italies added). 


Moreover, the clause permitted the employer to compel 
the employees to process such materials (1) if the union 
failed to notify the employer in writing, and (2) during 
the 48 hour period before the notice became effective. 
Thus, the employees could be forced to perform work, no 
matter what their feelings, if the union failed to act and 
for two days, even if it did. 


In addition, the union told the employer that it ‘‘could 
be ‘headed for trouble’ ’’ if it processed materials of a 
struck employer ‘‘and the union would consider itself 
locked out’’ (p. 123). 


In short, the Board found that the factual background 
and the language of the provision showed its intent was 
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to confer on the union the power to cause a cessation of 
business between the contracting employer and the struck 
employer, not to protect the individual employees. No 
such finding can be properly predicated upon the record 
here. 


Hence, no court has passed upon the legality of provi- 
sions intended to protect the employee whose convictions 
do not permit him to cross picket lines or otherwise per- 
sonally align himself against employees engaged in a dis- 
pute with their employers. 


This court, however, has recognized that an agreement 
designed to further the interests of the employees, though 
prima facie a violation of Section 8 (e), is legal: 


“‘TA] contract which prohibits all subcontracting is 
legal as a legitimate device to protect the economic 
integrity of the bargaining unit... * * * [T]he basic 
premise on which subcontracting clauses which prima 
facie violate [Section 8 (e)] are permitted [is] that 
the union is secking to protect some legitimate eco- 
nomic interest of the employees.’’ Bakery Wagon 
Workers v. NLRB, App. D. C., 53 LRRM 2286, 2288, 
2289 (D. C. Cir., 1963). 


The present clauses, unlike the subcontracting clause, 
are not prima facie violations of 8 (e) since they are not 
intended to prevent the contracting employer from estab- 
lishing certain relationships with other employers. How- 
ever, the case is significant because it recognizes that 
Section 8 (c) does not prohibit agreements preserving legiti- 
mate employee interests. Here, the agreement protects 
vital employee interests of a non-pecuniary character. 
Hence, unless the interests of employees are to be viewed 
in narrow economic terms, the agreement falls outside the 
scope of Section 8 (e). 
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F. The Limitation Upon Subcontracting Contained in 
the Contracts Does Not Violate Section 8 (e) 
of the Act. 
Article 29 (a) and Article 47 (¢) provide as follows: 
“The Employer agrees to refrain from using the 
services of any person who does not observe the wages, 
hours and conditions of employment established by 
labor unions having jurisdiction over the type of serv- 
ices performed.’’ (Italics added.) 


The Board ruled these contract clauses invalid under 
Section 8 (e) of the Act without analyzing the contract 
language and in complete disregard of the statutory lan- 
guage. 


The subcontracting article provides that the employer 
will refrain (not ‘‘cease’’) from using the services (not 
‘‘nroducts’’) of any person who does not observe union 
conditions. 


Petitioners submit that the article does not violate the 
proscriptions of Section 8 (e). 


Section 8 (e), stripped to its essentials for the purpose 
of measuring its applicability to this subcontracting article, 
may be divided into two parts. 


The first part forbids contracts whereby the employer 
agrees ‘‘to cease or refrain from handling, using, selling, 
transporting, or otherwise dealing in any of the products 
of any other employers.’’ (Italics added.) 


The contract language requires only that the employer 
refrain from using the services of any substandard em- 
ployer. There is, of course, a substantial difference be- 
tween products and services, a difference highlighted by 
the explicit reference to services contained in Section 


8 (b) (4).* 


* Compare Ebert v. Poston, 266 U. S. 548, 554 (1925). 
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Thus, laying the contractual clause next to the first part 
of the statute, it 1s obvious there is no conflict between 
the two. 


The second part of the statutory prohibition voids con- 
tracts whereby the employer agrees ‘‘to cease doing busi- 
ness’’ with any other person. Here the proscription in- 
cludes agreements relating to services, but limits its pro- 
hibition to agreements requiring the employer to ‘‘cease’’ 


doing business with other employers. 


But the subcontracting article does not require the em- 
ployer to ‘‘cease’’, but to ‘‘refrain’’ from, doing business 
with the other (substandard) employers. Is there a dif- 
ference? 


Section 8 (ec) twice places the terms ‘‘cease’’ and ‘‘re- 
frain’’ in juxtaposition. In view of this, it must be con- 
cluded that the two terms have variant connotations. 


The term ‘‘cease’’ is ‘‘generally used to indicate cessa- 
tion of activity * * * it implies a prior existence. 
14 C. J. S., “‘Cease’”’ (1939). ‘‘Refrain,’? on the other 
hand, is synonymous with ‘‘abstain’’ or ‘‘forebear,’’ and 
does not suggest a prior existence. Webster’s Dictionary 
of Synonyms, p. 688 (1942). Since nothing in Section 
8 (e) or its history suggests that the terms ‘‘cease’’ and 
‘‘refrain’’ are to be accorded a special meaning, the terms 
must be understood in the sense outlined above. 
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Thus, the subcontracting article, by which the employer 
promises to refrain from using the services of substand- 
ard employers, violates neither the statutory prohibition 
against agreements to cease or refrain from handling, etc., 
the products of another employer, nor the statutory pro- 
hibition against agreements to cease doing business with 
any other person. 


For similar reasons, the Court, in Hoffman v. Teamsters 
Joint Council +38, 45 CCH Lab. Cas., 117,803 (D. C. Cal., 
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1962), held Sections 2 and 3 of Article 5 of the contract 
therein which “both clearly refer[ed] to future conduct’’ 
not involving the products of other employers, to be out- 
side the interdiction of Section 8 (e). The Court said: 


‘“‘Without the necessity of here defining the differ- 
ence between ‘cease’ and ‘refrain’, it is enough to note 
that there is a difference, by the inclusion of both 
phrases in one clause and of only one in the second 
clause... * * * With reference to the present provi- 
sions, however, there is no language cited which deals 
with any agreement to ‘cease’ doing business with 


any existing business associate. Both of the afore- 
mentioned provisions (§42 and 3 of Article 5) deal 
with relationships to be regulated in futuro. Whether 
such relationships would be covered by reference to 
the word ‘refrain,’ as used in the ‘handling products’ 
clause is not now to be determined. What is here de- 
termined is that Sections 2 and 3 of Article 5 do not 
involve the cessation of any presently existing busi- 
ness relationships’? (p. 27,428). 


No cases involving restrictions upon subcontracting con- 
sidered by Courts of Appeal, after Board decision, have 
rejected the position of the Court in Hoffman. In every 
instance, those clauses found to be violative of Section 8 (e) 
have contained restrictions expressly prohibited by Sec- 
tion 8 (e). 


In Bakery Wagon Drivers v. NLRB, .... App. D. ©. 

.., ... F. 2d ..., 53 LRRM 2286 (1963), this Court 
found the Union’s objective was to require a ‘‘cessation’’ 
of business between the contracting employer and an out- 
side employer. In District No. 9, International Ass’n of 
Machinists v. NLRB, 315 F. 2d 33 (D. C. Cir., 1962), the 
Board position, adopted by the Court, was that ‘‘the 
parties intended to cause a cessation of business between 
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the Car Dealers Association . . . and the Trimmers As- 
sociation’’ (p. 36, italics supplied). 


Similarly, in Highway Truck Drivers v. NLRB, 112 App. 
D. C. 312, 302 F. 2d 897 (D. C. Cir, 1962), this Court 
found that the union therein was attempting ‘‘to force 
{the employer] to cease dealing with independent owner- 
operators’? (p. 898). (Italics supplied.) 


Thus, neither this nor any other appellate court has 
considered the significance of Congressional use of ‘‘cease’’ 
and ‘‘refrain’’ with respect to the ‘‘products’’ of another 
employer and its omission of ‘‘refrain’’? in the phrase 
*“cease doing business with any person.’’ 


Hence, if importance is attached to the words adopted 
by Congress, it is clear, for the reasons stated above, that 
Article 29 (a) is not proscribed by Section 8 (e). 


II. SECTION 8 (e) VIOLATES THE FIFTH AMEND- 
MENT OF THE FEDERAL CONSTITUTION 
SINCE THE EXEMPTION OF THE GARMENT 
AND CONSTRUCTION INDUSTRIES IS ARBI- 
TRARY. 


The provisos to Section 8 (e) exempting ‘‘construction”’ 
and ‘‘apparel and clothing’’ industries lacks any rational 
basis and are, therefore, so arbitrary and capricious that 
they deny due process of law. Bolling v. Sharpe, 347 U.S. 
497 (1957); Hirabayaski v. United States, 320 U. 8S. 81 
(1943); Currin v. Wallace, 306 U. S. 1 (1939); Steward 
Machine Co. v. Davis, 301 U. S. 548 (1937); Norman v. 
Baltimore & Ohio Ry. Co., 294 U. S. 240 (1953); Cf. May- 
flower Farms v. Ten Eyck, 297 U. S. 266 (1938). 


These exemptions were decided upon without public 
hearing, despite Congressional knowledge that problems 
similar to those faced by the garment and construction 
industries confronted other industries. 
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As the Conference Report of the House Managers of 
the bill states: 


“*[Section 8 (c)] grants a limited exception in three 
specific situations in the apparel and clothing industry, 
but in no other industry regardless of whether similar 
integrated processes of production may exist be 


tween jobbers, manufacturers, contractors and sub-con- 
tractors.”’ H. R. Rep. No. 1147, 86 Cong., 1st Sess. 40, 
1 Legis. Hist. 934, 944. (Italics added.) 


Thus, Congress had notice that ‘‘similar integrated 
processes’? of production existed in other industries; it, 
nevertheless, without study, accorded the garment and 
construction industries special treatment. This special 
treatment, as the lack of hearing reveals, was not based 
upon, found and considered differences germane to prob- 
lems of legislative control but upon assumptions arbi- 
trarily adopted without benefit of legislative inquiry. 


Surely, all would agree that had Congress, without hear- 
ings, applied Section 8 (e) solely to the garment and con- 
struction industries, such legislative action would fall 
short of Constitutional standards. Their exemption should 
not stand on a different footing, since selection of a group 
for disparate treatment is arbitrary, whether the group 
selected is accorded special immunities or special dis- 
abilities. 


Though arising under the Fourteenth Amendment, the 
ease of Morey v. Douds, 354 U. S. 457 (1957), exemplifies 
this principle. The State of Illinois enacted a licensing 
provision requiring all firms, except the American Express 
Company, to secure a license and submit to state regula- 
tion. Since the Supreme Court found the distinction with- 
out basis, it held ‘‘that the Act is invalid as applied to 
others”’ (p. 457). See, also: Smith v. Calhoon, 382 U. S. 
553 (1931). 
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Section 8 (e) is cast in the same form as the Illinois 
Statute. Its exemptions were correctly designated by 
Representative Roosevelt as ‘‘discrimination in reverse’’: 


“Singled out for exemption from the ‘hot cargo’ 
provisions are union organizations in the garment and 
building industries. This is discrimination in reverse. 
While I am personally pleased to see them taken out 
from what I consider highly questionable constitu- 
tional provisions, I cannot accept the premise that 
certain trade union groups—in either good or bad 
legislation—should be treated apart from the rest of 
the trade union movement. It is unfair to the trade 
union movement as a whole. * * *’? Cong. Rec. House, 
Sept. 4, 1959, daily ed. 16,644. See, also: Morey v. 
Doud, 354 U. S. 457 (1957). 


This ‘‘discrimination in reverse’’ was adopted, as stated 
above, without permitting any industry or union an op- 


portunity to show that Section 8 (e) would have the same 
impact on them as it would have on the two exempted in- 
dustries. In light of this, it becomes clear that Congress 
did not act on the basis of known or knowable variables 
pertinent to legislative enactment which the subject matter 
required. 


In short, the exemptions of Section 8(e) are not the 
result of considered Congressional judgment nor the result 
of ascertained differences with other industries having 
‘¢similar integrated processes of production.’’ Since Sec- 
tion 8 (e), because of these exemptions, is not uniformly 
applied to all similarly situated, we submit that the exemp- 
tion to the apparel and clothing industries is so arbitrary 
and discriminatory as to render the exemption proviso un- 
constitutional under the Fifth Amendment.* 

* While “there is no requirement of uniformity in connection with the 


commerce power” (Curren v. Wallace, 306 U. S. 1 (1939)), and “Congress 
may hit at a particular danger where it is seen” (Hirabayashi v. U. &., 


—p)t— 


But if the exemption falls, the body of the statute must 
likewise fall, As the then Senator Kennedy stated: 

“On the second point, we accept the broad language 

of the House Bill with respect to secondary boycotts. 

But we insist on a few wholly reasonable and neces- 


sary limitations. First, restrictions upon subcontract- 


ing which are absolutely essential to stabilizing wages 
in such industries as the garment industry are not 
forbidden.’? Cong. Ree. Senate, Aug. 28, 1959, Daly 
Ed. 15,900. 


Where it is probable that the body of the section would 
not have been enacted unless the exemptions were incor- 
porated therein, the body of the enactment as well as the 
exemption must fall. (Morey Doud, supra, at 469; 
Carter. Carter Coal Co., 298 U.S. 238, 316 (1936).) Par- 
ticularly, in the area of national labor policy, where 
legislation is ‘‘to a marked degree, the result of conflict 
and compromise between strongly contending forees and 
deeply held views on the role of organized labor in the 
free economic life of the Nation and the appropriate 
balance to be struck between the uncontrolled power of 
management and labor to further their respective interests 
. 2? (Carpenters Local 1976 v. NLRB, supra, at pp. 
99.100), Courts cannot, by excision of a part, maintain 
the balance Congress sought. Once the exemption is lifted, 
the scale is askew. and new legislation is necessary to 
achieve the balance desired by Congress. 


Hence, since the exemption to the apparel and clothing 
industries is arbitrary and, therefore, violative of the Fifth 
Amendment, and judicial excision of Section 8 (e) is im- 
possible without distortion of Congressional intent, See 
tion 8 (e), in its entirety, must fall. 


320 U, S. 81 (1943)), it is equally well established that the HMmitations 
of the Fifth Amendment apply to the federal government “when it is 
exercising the commercial power as well as other powers.” (U. S. v. Twin 
City Power Co., 350 U.S, 222 (1956).) 


Though Section 8(e) has been held Constitutional," 
the courts in cach case have premised their conclusion on 
the erroneous assumption that differences between indus- 
tries ‘‘were considered by the Congress’? (180 F. Supp. 
at 305). The Fifth Circuit, in Employing Lithographers 
of Greater Miami, Florida v. NLRB, supra, held that ‘the 
necessary modicum of justification for the statutory classi- 
fication’’ existed (p. 301 F. 2d at p. 26). The Court found 
this ‘‘modicum”’ in statements made by legislators indicat- 
ing they believed the garment industry to be unique (Id.). 
Yet, for its belief to be reasonable, not arbitrary, Congress 
had to analyze the industries upon which the prohibitions 
of Section 8 (e) fall. 


This it did not do. Rather, it transformed an unverified 
hypothesis into an unchallengable dogma by proceeding 
without the knowledge necessary to draw distinctions not 
offensive to the Fifth Amendment. Tence, the statements 


relied on by the Court in Greater Miami do not furnish 
the sufficient basis for exemption which it needs to satisfy 


“* 


Constitutional requirements. 


Furthermore, there is no constitutionally sufficient basis 
on which to distinguish the garment and construction in- 
dustry from similiar integrated industries. The income 
differential between the garment industry and the con- 
struction industry shows that no special exploitative cir- 
cumstances led to the exemption of these two industries. 


For the reasons stated above, Section 8 (e), on its face 
and as applied, violates due process of law by creating 
arbitrary distinctions. 


* Brown v. Local No. 17, Amalgamated Lithographers of America (D.C, 
Cal.), 180 F. Supp. 294: Employing Lithographers of Greater Miami, 
Florida, v. NLRB, supra: Amalgamated Lithographers of America, Local 
17, v. NLRB, supra. 


** The Ninth Circuit rested its finding of constitutionality on the deci- 
sions in Brown and Greater Miami. supra. 
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CONCLUSION. 


By reason of the foregoing, it is respectfully submitted 
that the petition herein be granted and the Board’s order 
set aside. 
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QUESTIONS PRESENTED 


Whether the Board properly concluded that the petition- 
ers’ contracts with employers were proscribed by Section 
8(e) of the Act. 


Whether the Board erred in rejecting extrinsic evidence 
assertedly negativing an implied contract in violation of 
Section 8(e) of the Act. 


Whether Section 8(e), on its face and as applied to peti- 
tioners, denies equal protection and due process of law 


under the United States Constitution. 
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,663 


TRUCK DRIVERS AND HELPERS LOCAL UNION No. 728, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, AND 
SOUTHERN CONFERENCE OF TEAMSTERS, AFFILIATED 

WITH THE INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA, 


Petitioners, 
v. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


ON PETITION TO REVIEW AND SET ASIDE AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 


PETITIONERS’ BRIEF 


JURISDICTIONAL STATEMENT 


This is a companion case to No. 17,662, Truck Drivers, 
etc. 418 v. NLRB, (The Patton Warehouse, Inc.) in which 
we have briefed the law applicable to both cases. Copies of 
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our Patton brief have been served on all parties to the in- 
stant case. 


Petitioners, Southern Conference of Teamsters,’ and 
Truck Drivers and Helpers Local Union No. 728° are 
parties aggrieved by an Order of the National Labor Rela- 
tions Board (herein the “Board”) issued February 26, 
19638, finding that petitioners had committed unfair labor 
practices in violation of Section 8(e) of the Labor Manage- 
ment Relations Act, as amended, 61 Stat. 186, 29 U.S.C. 
$151 et seg. (referred to as the Act). The Board’s Order 
voided certain provisions of Southern Conference and Local 
728’s collective bargaining contracts and ordered them to 
cease and desist from unfair labor practices as defined in 
$8(e) of the Act and to take certain affirmative action. 140 
NLRB No. 137° (J.A. 437). 


This Order was issued pursuant to Section 10(c) of the 
Act. Accordingly, this Court’s jurisdiction is based on Sec- 
tion 10(f) of the Act, 29 U.S.C. $160(f). 


Petitioner Southern Conference of Teamsters is an affiliate of the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen & 
Helpers of America and consists of an unlimited number of Local Unions 
and Joint Councils chartered by the International Brotherhood of Team- 
sters, Chauffeurs, Warechousemen & Helpers of America, located in the 
nine southern states (Alabama, Arkansas, Florida, Georgia, Louisiana, 
Mississippi, Oklahoma, Tennessee and Texas) and/or any other adjoining 
states approved by the Southern Conference and/or the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of 
America. 

Petitioner Local 728, functioning in the Atlanta, Georgia, area, and 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, is a local labor organization and 
a voluntary, unincorporated association, chartered to organize and repre- 
sent employees in collective bargaining. 

2The case was consolidated for purposes of oral argument before the 
Board with Truck Drivers Union Local No. 413, et al (the Patton Ware- 
house, Inc.), 140 NLRB No. 136, hereinafter the Patton case, which is 
now pending before this Court for review as No. 17,662. 
ms ‘The reference “J.A.” is to the Joint Appendix printed pursuant to 

ule 16. 


3 
STATEMENT OF THE CASE 


The Board has invalidated certain provisions of the “Pro- 
tection of Rights” article of the collective bargaining agree- 
ments covering employees in the motor carrier industry in 
nine Southern states. The specific contract terms here at 
issue were negotiated by area negotiating committees of 
certain Southeastern motor carriers and the Southern Con- 
ference of Teamsters in January, 1961, after the enactment 
of Section 8(e) of the Act. 


The “Protection of Rights” article is printed in the joint 
appendix at pp. 362-363. Briefly, it protects from discharge 
or other discipline employees who honor a picket line or 
refuse to handle “Struck Goods”; while at the same time 
providing means by which the freight affected by indi- 
vidual workers’ determinations not to handle may be other- 
wise transported. Thus the contract while protecting em- 
ployees from being required against their will to handle 
certain struck work affirmatively requires the employer to 
handle the work by other means, 


The picket line clause provides: 


“It shall not be a violation of this Agreement and it 
shall not be cause for discharge or disciplinary action in 
the event an employee refuses to enter upon any prop- 
erty involved in a labor dispute or refuses to go through 
or work behind any picket line, including the picket line 
of Unions party to this Agreement and including picket 
lines at the Employer’s place of business.” 


The “Struck Goods” provision states: 


“Recognizing that many individual employees covered 
by this contract may have personal convictions against 
aiding the adversary of other workers, and recognizing 
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the propriety of individual determination by any indi- 
vidual workman as to whether he shall perform work, 
labor or service which he deems contrary to his best 
interest, the parties recognize and agree that: 


“It shall not be a violation of this Agreement and it 
shall not be a cause for discharge or disciplinary action 
if any employee refuses to perform any service which, 
but for the existence of a controversy between a labor 
union and any other person (whether party to this 
Agreement or not) would be performed by the employees 
of such person. 


“Likewise, it shall not be a violation of this Agreement 
and it shall not be a cause of discharge or disciplinary 
action if any employee refuses to handle any goods or 
equipment transported, interchanged, handled or used 
by any carrier or other person, whether a party to this 
Agreement or not, at any of whose terminals or places 
of business there is a controversy between such carrier, 


or person, or its employees on the one hand and a labor 
union on the other hand; and such rights may be exer- 
cised where such goods or equipment are being trans- 
ported, handled, or used by the originating, interchang- 
ing or succeeding carriers or persons, whether parties 
to this agreement or not. * * *” 


While insulating the individual workers from reprisal 
for the workers’ refusal to aid the employer against other 
workers, the contract is explicit that notwithstanding any 
other provision * * * employer may (indeed, must) handle 
and move goods affected by such individual employee deter- 
minations, by use of other (non bargaining unit) employees, 
supervisors or other management representatives, other car- 
riers or by any other method the employer-carrier deems 
appropriate or proper. Specifically, the contract requires: 


“The Employer agrees that it will not cease or refrain 
from handling, using, transporting, or otherwise deal- 


- 
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ing in any of the products of any other employer or 
cease doing business with any other person, or fail in 
any obligation imposed by the Motor Carriers’ Act or 
other applicable law, as a result of individual employees 
exercising their rights under this Agreement or under 
law, but the Employer shall, notwithstanding any other 
provision in this Agreement, when necessary, handle, 
use, transport or otherwise deal in such products and 
continue doing such business by use of other employees 
(including management representatives), other car- 
riers, or by any other method it deems appropriate or 
proper.” 


The Board’s Decision in the instant case notes that the 
contracts are substantially similar to those found unlawful 
in the Patton Warehouse case, 140 NLRB No. 136 (here- 
inafter “Patton’”). Accordingly the Board, without refer- 
ence to any of the evidence in the voluminous record in this 
case, finds “for the reasons stated in that (Patton) case, 
and to the extent found there, that Sections 1 and 2 of 
Article IX in issue here are violative of Section 8(e).” 
J.A. 439." 


Additionally the Board holds that a Section 4 of the same 
contract article (denominated in the original draft as “Haz- 


‘The Board’s only explanation in this Decision as to its reasons for 
invalidation of Sections 1 and 2 of our contracts is: 

“Article IX, Sections 1 and 2 are, with certain insignificant 
changes in language, identical with Article IX in the companion 
case, Truck Drivers Union Local No. 413 (the Patton Warehouse, 
Inc.), 140 NLRB No. 136. The Board found in that case that Article 
IX constituted a ‘hot cargo’ agreement. It will serve no purpose here 
to repeat the reasons which prompted our conclusions in Patton 
Warehouse. We find, for the reasons stated in that case, and to the 
extent found there, that Sections 1 and 2 of Article IX in issue here 
are violative of Section 8(e).” 

The Board rejects the Trial Examiner’s basis for imposing liability 
here (J.A. 438, cf. J.A. 408-410), and on the authority of its own decision 
in the Mary Feifer case, 1338 NLRB 214, holds that the “entering into” 
the contract, either express or implied establishes the violation, without 
regard to whether there are attempts to implement the contract. J.A. 438. 
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ardous Work”) is violative of 8(e) ; though that section was, 
as the Board finds, “omitted from the collective bargaining 
agreements which were adopted in March 1961,” J.A. 439, 
and the Trial Examiner had stated of record, J.A. 57 
«“* * * that we are not to litigate that particular clause dur- 


ing this proceeding.”* 


Nevertheless, the Board holds that the Hazardous Work 
clause “was part of the Memoranda of Agreement which the 
parties considered binding on themselves prior to the execu- 
tion of the final agreements some six weeks later,” J.A. 
439, and that “its validity under $8(e) is therefore in issue 
here,” Ibid. The Board then holds the abandoned Hazardous 
Work clause “as an implementation of the union’s illegal 
object and, therefore, it is itself illegal,” J.A. 441. 


Neither the Board’s decision, nor the trial examiner’s 


report, sets out the context in which this cases arises. Ac- 
cordingly, it is necessary to state the facts at some length: 


©See J.A. 57: 
“TRIAL EXAMINER: *** we are talking now about the hazard- 
ous work clause, Section 4; are we not, as being moot? 


“MR. WELLS: Yes, sir. 


“TRIAL EXAMINER: What I get out of the stipulation is this: 
That that has been removed as being an issue in this case, in so far 
as it affects the validity of any other of the clauses; that we are not 
to litigate that particular clause during this proceeding. Now I take 
it, that is the effect of the stipulation as it now stands. It is taken 
out by consent of the parties; that is, the main parties to the case, 
with the consent of the General Counsel, consent of the Conference, 
and consent of Local 728, over the objection of the Charging Party. 
Now that’s the way the case appears to me at the moment; and, 
therefore, I don’t see how I could grant your motion with the stipu- 
lation on the record as it is.” 
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A. 
The Negotiation of the Area Contracts 


Bargaining in the transportation industry in the South is 
on an area basis. Separate “Over-the-Road” and “Local 
Pickup and Delivery” area contracts (hereafter “Road” and 
“City” contracts) entered in 1958 (before the 8(e) provi- 
sion was enacted in 1959) were to expire on January 31, 
1961. These contracts between local unions in the “South- 
east” area represented by Southern Conference of Team- 
sters negotiating committee, and motor carrier employers 
in the area represented by the Southeastern Area Motor 
Carrier Negotiating Committee, contain conventional and 
detailed collective bargaining provisions regarding wages, 
hours and working conditions. J.A. 329 ff; 331 ff; 362 ff. 

Union demands in connection with the contracts to be 
effective on and after February 1, 1961, included increased 
wage and pension benefits, improved working conditions 
and an amended “Protection of Rights” Article, which 
union asserted was designed to protect those individual 
employees who did not desire to go through or work behind 
a picket line or otherwise aid the adversary of working men, 
while assuring that the contracting carriers would continue 
to do business with all other employers by other available 


means. 


Previous area contracts had contained “Picket Line” and 
“Unfair Goods” provisions. These had been cast in terms 


providing the union’s right to prohibit interlining with a 
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struck employer.’ The expiring contract, made before 8(e) 
was enacted, thus reserved the right to the union “to refuse 


to handle goods”; and did not affirmatively permit the car- 
rier to utilize other means to transport. The result was that 
union refusal under the contract meant complete embargo. 
Of course any contract provision by which a carrier em- 


ployer ceases or agrees to cease doing business with an in- 


terline carrier would violate the new provision 8(e) of the 


The pertinent provision in the expiring contract was, J.A. 329, 330: 

“It shall not be a violation of this Agreement and it shall not be 
cause for discharge if any employee or employees refuse to go 
through the picket line of a Union or refuse to handle unfair goods. 
Nor shall the exercise of any rights permitted by law be a violation 
of this Agreement. The Union and/or its members, individually and 
collectively, reserve the right to refuse to handle goods from or to 
any firm or truck which is engaged or involved in any controversy 
with this or any other Union; and reserve the right to refuse to 
accept freight from, or to make pickups from, or deliveries to estab- 
lishments where picket lines, strikes, walkouts or lockouts exist. The 
term ‘unfair goods’ as used in this Article includes, but is not limited 
to, any goods or equipment transported, interchanged, handled, or 
used by any carrier, whether party to this Agreement or not, at any 
of whose terminals or places of business there is a controversy 
between such carrier or its employees on the one hand, and a labor 
union on the other hand; and such goods or equipment shall continue 
to be ‘unfair’ while being transported, handled or used by inter- 
changing or succeeding carriers, whether parties to this Agreement 
or not, until such controversy is settled. 

“The Union agrees that, in the event the Employer becomes in- 
volved in a controversy with any other Union, the Union will do all 
in its power to help effect a fair settlement. 

“The Union shall give the Employer written notice of all strikes 
and/or the intent of the Union to strike any Employer and/or place 
of business and/or intent of the members refusal to handle unfair 
goods. The Carriers will be given an opportunity to deliver any and 
all freight in their physical possession at the time of receipt of 
notice. Any freight received by a Carrier up to midnight of the day 
of notification shall be considered to be in its physical possession. 
However, freight in the possession of a connecting carrier shall not 
be considered to be in the physical possession of the delivering 
carrier. 

“The insistence on the part of any Employer that his employees 
handle unfair goods or go through a picket line after they have 
elected not to, and such refusal has been approved in writing by the 
responsible officials of the Southern States Drivers Council, shall be 
sufficient cause for an immediate strike of all such Employer’s 
operation without any need to go through the grievance procedure 
herein.” (Emphasis added.) 
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amended statute." Accordingly, union abandoned the “picket 
line” and “unfair goods” provisions in the expiring contracts 
and proposed in their place the “Protection of Rights” ar- 
ticle substantially as finally entered. This forbade the em- 
ployer from disciplining the individual employee who, as a 
matter of individual choice, honored a picket line, refused 
to perform “struck work,” or refused to handle goods orig- 
inating from strike-bound premises; but specifically per- 
mitted the employer to move the freight by use of other 
employees, other carriers, or by any method the carrier 
deems appropriate. Moreover, the union proposal affirma- 
tively required the carrier employer to continue doing busi- 
ness with struck employers. 


In negotiation of the contract the carriers agreed that 
interlining of freight with struck employers or those being 
picketed was practicable by use of supervisors, other em- 
ployees, other carriers, “piggy back” ete. J.A. 274-276. 


Accordingly, memoranda were signed on January 24, 
1961, providing substantial wage and working condition im- 
provements, and including the above described “Protection 
of Rights” article." The new contracts were thereafter 
approved by the individual carriers and local unions which 
had been represented by the respective area committees, and 
printed collective bargaining agreements were executed in 


88(e) is set out in full infra, pp. 18-19, under the section entitled “Stat- 
ute Involved”. 


*Section 4, entitled “Hazardous Work” providing premium pay and 
insurance for those required to enter premises where a labor dispute 
exists, was deleted from the final agreements as printed in March 1961. 
As we detail infra, p. 26, the legality of this section was not litigated. 
The Board nevertheless held the section unlawful. J.A. 441. 
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March 1961, containing the “Picket line,” “Struck Goods” 
and “Sympathetic Action” sections above set forth. 


B. 
The Labor Dispute between Local 728 and Brown 


Meanwhile, as the Board found in a companion case,"” 
Brown Transport Corp. (herein Brown) which was party to 
the expiring contract with Local 728, and a “member of the 
multi-employer association which bargained with the South- 


ern Conference of Teamsters * * * withdrew its power of 
attorney to the association to bargain on its behalf * * * 
determined that it was not going to negotiate with the 
Teamsters on any basis,” told its employees that it “was not 
going to enter into a new agreement with the Teamsters or 
that, before doing so (it) would close wp and go out of busi- 
ness.” Brown discharged fifty-eight of its Teamster Union 
member employees, and by acts of “interrogation, threats 
of reprisal for union activities, solicitation of withdrawal 
from Teamster membership, and by other acts violated 
Sections 8(a)(1), (3) and (5) of the Act.”"" (Emphasis 
added.) 


These flagrant unfair labor practices resulted in Local 
728 picketing Brown’s Atlanta Terminal commencing Feb- 


ruary 1, 1961. 


In re Brown Transport Corp., 140 NLRB No. 85. 


11The Board so found in 140 NLRB No. 85, p. 2, printed as Appendix 
to this Brief, pp. 33 to 48. The italicized statements in the text are 
quoted from the Board’s findings in 140 NLRB 85, Appendix, infra, 


pp. 33 ff. 
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On February 9, 1961, Brown filed charges" alleging that 
Local 728 had violated § 8(b) (4) in that it had “induced 
employees of interline carriers not to receive, transport, 
handle, or work upon Brown Transport’s freight.” A com- 
plaint stating these charges was issued March 14, 1961, 
but was disposed of by “Settlement Agreement” dated April 
7, 1961, J.A. 365 ff, whereby union agreed inter alia not to 
engage in or induce or encourage employees of interline 
carriers not to do business with Brown.” There has been no 
assertion that union did not comply with this settlement. 


Meanwhile the instant charge alleging that Local 728 
and Southern Conference had transgressed 8(e) was filed on 
February 9, 1961, J.A. 1; complaint was issued on March 14, 
1961, J.A. 8-14, alleging, except for necessary formal matter, 
only that Local 728 and Southern Conference “entered into 
a memorandum of agreement, containing the “Protection of 
Rights” article, that the unions were “continuing to give 


12Docketed as Case No. 10-CC-640, cf J.A. 365-369. 
1"Specifically, Local 728 there agreed, J.A. 365-368: 

“« * * WE WILL NOT (1) engage in, or induce or encourage any 
individual employed by Georgia-Florida-Alabama Transportation 
Co., Inc., Northern Freight Lines, Gordons Transports, Inc., or by 
any other person engaged in commerce or in an industry affecting 
commerce to engage in, a strike or a refusal in the course of his 
employment to use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, or commodities, or 
to perform any services, or (2) threaten, coerce or restrain Georgia- 
Florida-Alabama Transportation Co., Inc., Northern Freight Lines, 
1 ig favei ie C ie_Flovida Atal T. 
Gordons Transports, Inc., or any other person engaged in commerce 

-. OmaRy-otherpereeny to cease using, handling, transporting, or other- 
wise dealing in the products of Brown Transport Corp., or Carol 
Hudson, d/b/a Hudson Hauling Co., or to cease doing business with 
Brown Transport Corp., or Carol Hudson, d/b/a Hudson Hauling 
Co.” 

The settlement agreement further provided: “* * * Contingent upon 


compliance with the terms and provisions hereof, no further action shall 
be taken in the above case.” 
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effect to the aforesaid provisions,” and that the acts of 
entering into the cited article “constitute unfair labor prac- 
tices affecting commerce within the meaning of Section 
Sie * * * of the Act.” J.A. 13. No allegation was made of 
“implied” agreement; or of other circumstance by which the 
express agreement might be interpreted contrary to its 
terms. 
Cc. 
The Examiner's Report 

The examiner refused to hold the contract per se invalid. 
Noting the Supreme Court’s decisions in Local 357 v. NLRB, 
365 U.S. 667, 676 and NLRB v. News Syndicate, 365 U.S. 
695 at 699, 700, where the Court held it is improper to 
“assume that a union conducts its operations in violation of 
law or that the parties to this contract did not adhere to its 
express language,” and noting that the express language of 
the contract in the very words of the statute required doing 
of business and interlining, rather than its cessation; the 
examiner refused to hold the contract invalid on its face, 
J.A. 408 ff. He, nevertheless, found 8(e) violation “in that 
the normal transportation or handling or use of goods in 
interstate commerce was, by the action of the respondent 
Local 728, delayed, or resulted in deviation from the usual 


flow of commerce between states as customarily and usually 


performed by motor vehicle (common carrier) to resultant 
interruption of the free flow of traffic in commerce” J.A. 


410. 
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The examiner goes on to recite conclusions which make 
an 8(b) (4) violation.‘ The 8(b) (4) finding had no basis 
in the pleadings or the evidence; for the instant case involves 
only 8(e).’° 


D. 
The Board’s Decision 


The Board recognized as much in the decision herein when 
it refused to adopt these findings of its examiner.'* It found 
8(e) violation in the “Picket Line” and “Struck Goods” 
provisions solely on the basis of its own decision in Patton. 
J.A. 439, supra, p. 5. It also found the “Hazardous Goods” 
portion of the article, which had been excised before the 


14See J.A. 415, where the Examiner holds: 

“By engaging in and by inducing and encouraging many employees 
of companies engaged in the carrying of freight in the Atlanta, 
Georgia, area, members of the Respondent Local Union, to engage in 
a refusal in the course of their employment to handle freight brought 
to docks of their respective employers from or by Brown Transport 
Corp., at Brown’s Atlanta, Georgia, terminal and the consequent 
interruption of the flow of interstate commerce through the 35 
parties to the contract with the Teamsters unions named in the 
complaint, the Respondent Unions, Local 728 and the Southern Con- 
ference, have engaged in and are now engaging in unfair labor prac- 
tices within the meaning of Section 8(e) of the Act.” 


15Note, however, that the examiner’s findings of 8(b)(4) violation and 
consequent delay or interruption of commerce explain the isolated in- 
stances in which interline carriers unilaterally determined not to accept 
Brown’s freight—and leave this record absolutely bare of evidence as to 
the effect of the “reservation of rights” contract. In other words, if as 
the examiner found, the interruptions suffered by the carriers resulted 
from 8(b)(4) violations (engaging in and inducing employees * * *), 
such interruptions could not have resulted from 8(e) violation (entering 
into * * * contract or agreement whereby * * * employer ceases * * * etc.). 
Moreover, as we demonstrate infra, both the specific contract terms and 
the evidence in this record make clear that the challenged contracts do 
not operate to result in employer “ceasing or refraining from transport- 
ing or otherwise dealing or ceasing to do business * * *.” 


16See J.A. 438, “* * * Accordingly the Board adopts only those find- 
ings, conclusions, and recommendations of the Trial Examiner which 
are consistent with this Decision and Order. 
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contract was printed, and which the examiner had advised 
was not in issue, to be violative of 8(e). See pp. 5-6, supra. 


E. 


The Record Evidence Regarding Handling 
Brown Freight 


The Board flatly refused to look at anything but that 
contained within the four corners of the contract. The 
record shows either by uncontradicted evidence or, in those 
instances where the examiner would not receive the evidence, 
by specific offer of proof that the Protection of Rights 
article was not intended to prevent, and did not prevent, 
either by its terms or application the carriers from doing 
business with a struck employer. 


Thus, the question of whether or not the carriers could 


actually handle the freight, in the event their union em- 
ployees refused to do so, was discussed in the course of the 
negotiation of the contract and the carriers there represented 
that they could handle the freight through other means, such 
as supervisors, officers, railroads, piggy back, non-union or 
non-objecting employees, extras, casuals, and the like, pro- 
vided that the union would have no objection to their using 
those methods. The union was specific in its agreement that 
the carriers could use those other methods to handle freight.** 
This was an about-face in union policy. Note the examiner’s 


17See J.A. 276: “* * * the union would have no objection to the com- 
pany’s using these other means to handle it, and would not consider the 
use of these other personnel as 2 violation of the contract.” 

The Trial Examiner observed “* * * there hasn’t been a scintilla of 
evidence to the effect that any employer heard the union say the union 
objects to a supervisor handling the goods—not a thing.” Ibid. 

Moreover, it is undenied that the only agreement with reference to 
protection of rights was incorporated in the contract, J.A, 276. 
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findings in Patton as to the “traditional policy” of Teamsters 
to block the carriage of “unfair” freight. 


Thirty-six carriers are parties to the collective bargain- 
ing contract. As to the great majority of these, the examiner 
would not permit us to make specific proof, but did permit 
by way of undenied offer of proof the showing that “they 
[the contracting carriers] would handle freight of Brown 
Transport Corp. coming into Brown or going to Brown.” 
J.A. 321 ff. True, not all such freight was handled by the 
regular employees covered by the collective bargaining con- 
tract. Many of the carriers “handled goods by other means, 
such as supervisory personnel, railroads and other means 
than their regular employees * * * (as to some) their regu- 
lar employees handled it. * * *””* 


1sSee offer of proof, J.A. 321-323: 

“MR. PEARCE: * * * I would like to say that if permitted to 
continue with this witness * * * I would continue with the witness 
on the stand, and then I would call a substantial number of other 
carriers listed as carriers in the complaint, and would prove by these 
carriers that during the period of February and March of 1961 they 
did handle freight of Brown Transport Corp., coming in from Brown, 
or going to Brown. 

“Now in all candidness, so that I won’t be overstating my offer, 
all of these witnesses will not testify that their own regular em- 
ployees handled it. Many of them, I represent to the Examiner, will 
testify that they handled goods by other means, such as supervisory 
personnel, railroads, and other means other than their regular 
employees. Some will testify that their regular employees handled it; 
and, unless stopped by the Examiner, I will proceed with each one 
of these carriers that 1 have interviewed. 

“TRIAL EXAMINER: The basis of my ruling, of course, was on 
the expectation or understanding, however you want to say it, that 
the testimony from representatives of other carriers would be to 
the effect that their own regular employees handled Brown’s freight. 

“Now going a step further on the basis of your present offer of 
proof, I think I would still adhere to my ruling, because again I say 
that the testimony that supervisors or other than drivers or regular 
checkers or dockmen handled the freight wouldn’t prove much on 
your side of the case. Unless I am missing the point completely, that, 
you have brought out real well in cross-examination of witnesses 
called by General Counsel. 

(Footnote No. 18 continued on following page) 
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Until the examiner halted the presentation of carrier 
witnesses, the carriers who testified acknowledged that 
they continued to do business with Brown, and carried 
Brown freight during the strike. The examiner notes the 
testimony of a few of these at J.A. 403 ff, where the testi- 
mony of representatives of Ryder Truck Lines, Wilson Truck 
Company, Hoover Motor Express, Mason-Dixon Lines and 
Central Truck Lines is summarized, and findings made that 
these carriers continued to do business with Brown, and 
continued to handle Brown freight, albeit with some delay in 
some instances, and in some others by deviation from normal 
handling. Much of this freight was handled by employees in 
the bargaining unit covered by the questioned contract, who 
did not exercise their rights. J.A. 243, 259, 290, 298-299, 
316, 322, 404, 405. 

The examiner acknowledged, J.A. 318: 


“Now the testimony of [names 3 witnesses] goes to 
show that it didn’t make any difference so far as these 
carriers were concerned * * * they were able to go ahead 
and handle Brown’s freight in the normal course. * * *” 


The examiner wholly ignored the voluminous testimony 
as to the continued carriage of Brown freight by Transcon 
Lines, Inc. (J.A. 223, 224); Pike Transfer Co. (J.A. 220- 


(Footnote No. 18 continued from preceding page) 

“If I understand the Respondent Union’s position, it is partly to 
the effect, at least, that there is nothing illegal about the clauses in 
question in the contract because the clauses are intended to exclude 
from the job duties of certain employees the handling of goods they 
don’t want to handle because of a labor dispute, and that the Team- 
sters say under those clauses the Employer is free to utilize any 
other means of moving the freight—supervisors, independent con- 
tractors, or what-have-you; and the Teamsters say, in that case, 
‘We won't interfere. We are prepared to protect the men’s rights on 
the job, whether he is going to handle so-called hot goods.’ 

“So for that reason, I would reject your broadened offer, Mr. 


Pearce.” 
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224); Johnson Freight Lines (J.A. 229 ff, 241) ; Northern 
Freight Lines (J.A. 242 ff) ; Jack Cole Co. (J.A. 290-297) ; 
McLean Trucking Co. (J.A. 298 ff) ; Hennis Freight Lines, 
Inc. (J.A. 315, 316), are all ignored by the examiner. 


We were cut off from proof that the remaining twenty- 
three contracting carriers continued to do business with 
Brown. The six carriers as to which the examiner made 
findings, plus the seven additional as to which we were 
permitted to show that interlining continued account for 
only thirteen of the thirty-six contracting carriers. The 
remaining twenty-three carriers would have testified that 
they continued to do business with Brown under the contract 
throughout the strike, and that this was done by their regular 
(bargaining unit) employees, supervisors, or other means 
permitted by the contract. J.A. 321 ff. The examiner rejected 
the evidence, J.A. 323. 


It thus appears either by evidence or by offer of proof 
necessitated by the examiner’s refusal to permit further 
proof, that the contracting carriers handled Brown freight 
by means of either regular union employees, supervisors, 
railroads, spot leases, or other methods.’” It is true that there 
were delays in other instances, all as found by the examiner 
at LR. p. 10, J.A. 400 ff, but there is no proof that either 


the object or the effect of the contract clause was to require 


carriers to cease doing business with Brown. Indeed, the 
overwhelming proof affirmatively demonstrates that Brown 
freight continued to be interlined and carried by the above 


19One carrier did embargo the Brown freight, J.A. 402, but the only 
testimony in the record is that the decision to embargo was the unilateral 
decision of the employer carrier unaffected by the union contract. J.A. 104. 
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stated means. True, there were delays and one instance of 
employer embargo, but under any theory these must be 
considered de minimis.*" 


Of the many hundreds of employees of the thirty-six 
contracting interline carriers handling Brown freight, this 
record shows at most a score of individuals who availed 
themselves of the rights granted by the reservation of rights 
provisions here at issue. The actions of these individuals 
admittedly delayed Brown freight in some instances. But 
overall the delay was minimal and did not amount to cessa- 
tion of business or employer refusal to transport. Indeed, 
the delay which did result was, as the examiner found, 
occasioned by 8(b) (4) violation (cf. p. 13, notes 14 and 15, 
above), and was cured by the settlement of the 8(b) (4) 
complaint, p. 11, footnote 13, above. Delay caused by 8(b) (4) 
violation could not be the result of an alleged 8(e) contract. 


STATUTE INVOLVED 


Section 8(e) of the Act, added in 1959, provides: 


“(e) It shall be an unfair labor practice for any labor 
organization and any employer to enter into any con- 
tract or agreement, express or implied, whereby such 
employer ceases or refrains or agrees to cease or refrain 
from handling, using, selling, transporting or otherwise 
dealing in any of the products of any other employer, or 
to cease doing business with any other person, and any 
contract or agreement entered into heretofore or here- 
after containing such an agreement shall be to such 
extent unenforcible and void: Provided, That nothing in 
this subsection (e) shall apply to an agreement between 
a labor organization and an employer in the construc- 


“See Electrical Workers Local 761 v. Labor Board, 366 U.S. 667 at 682, 
6 L. Ed. 2d 592 at 602. 
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tion industry relating to the contracting or subcontract- 
ing of work to be done at the site of the construction, 
alteration, painting, or repair of a building, structure, 
or other work: Provided further, That for the purposes 
of this subsection (e) and section 8(b) (4) (B) the terms 
‘any employer’, ‘any person engaged in commerce or an 
industry affecting commerce’, and ‘any person’ when 
used in relation to the terms ‘any other producer, 
processor, or manufacturer,’ ‘any other employer’, or 
‘any other person’ shall not include persons in the rela- 
tion of a jobber, manufacturer, contractor, or subcon- 
tractor working on the goods or premises of the jobber 
or manufacturer or performing parts of an integrated 
process of production in the apparel and clothing indus- 
try: Provided further, That nothing in this Act shall 
prohibit the enforcement of any agreement which is 
within the foregoing exception.” 


STATEMENT OF POINTS 
1. 


The Board erred in assuming that the contract would be 
applied contrary to its express terms which require com- 
pliance with Section 8(e). 


2. 
The Board erred in assuming facts contrary to the record, 
and in ignoring proof that the contract in being applied did ~~” 
result in the contracting employers ceasing to do business 
with others. 


3. 


The Board erred in rejecting evidence that the application 
of the contract did not require the contracting employers 
to cease doing business with others. 
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4. 


The Board erred in holding the Hazardous Work clause 
unlawful. 


SUMMARY OF ARGUMENT 
A. 


We adopt and incorporate by reference the petitioners’ 
argument in Patton with respect to the unconstitutionality 
of Section 8(e) and the validity of the Picket Line and 
Unfair Goods clauses. 


B. 


The challenged contract is valid on its face; it requires 
the contracting employer to continue to do business. The 


Board may not assume that the parties did not intend in 
good faith to adhere to its express provisions. Local 357 etc. 
v. NLRB, 365 U.S. 667; NLRB v. News Syndicate Company, 
365 U.S. 695. 

The Board errs in sub silentio assumptions, contrary to 
the evidence in this record which the Board wholly ignores, 
that: (1) it is impossible for a carrier to do business and 
move freight by means other than employees in the bargain- 
ing unit; (2) that all covered employees will exercise the 
rights protected by the contract in issue, and (8) that it is 
thus impracticable for a carrier to do business under the 
contract in question. 

The Board made no express findings that the contract was 
not possible of administration according to its terms, or 
that some other contract was actually intended; nor could 
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it on the evidence in this record; for the evidence shows, 
the examiner found, and the Board did not dispute that the 
contracting carriers continued to do business, albeit in some 
instances tardily,?’ and to handle Brown freight. 


The proof of the pudding is in the eating, and the Brown 
freight was handled by the means contemplated by the 
contract. “Struck” freight can be, and here was practicably 
handled, even though some employees exercised rights speci- 
fied in the Protection of Rights article. 


C. 


The “Hazardous Work” clause was not litigated, for the 
examiner ruled it not in issue. In any event, it is not 
unlawful. 


Dz. 


The Board’s failure to take account of Section 7, 8(a) (1) 
and 18; and the Board’s centering upon only 8(b) (4) and 
8(e) results in a distortion of the total statutory scheme, 


and an application of the statute to require carrier employees 


to forego rights protected by those statutory provisions 
which the Board has ignored. 


ARGUMENT 
A. 


We adopt and incorporate by reference the argument of 
Petitioner in the Patton Warehouse, Case 17,662, with re- 


21And in one instance an employer (one of the thirty-six contracting 
employers) unilaterally determined to embargo Brown freight. 
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spect to the validity of the picket line and unfair goods provi- 
sion. We likewise adopt the argument in that brief estab- 
lishing that Section 8(e) of the Act violates the Fifth 
Amendment since the exemption of the garment and con- 
struction industries is arbitrary. Additionally, we advance 
the following argument based on the evidence in the Brown 
record. 


B. 


The Board errs in holding that a contract which affirma- 
tively requires an employer to handle goods and do business 
is violative of a statute which prohibits a contract not to 
handle goods and not to do business. The Protection of 
Rights article is valid on its face, for it expressly requires, 
in the very language of the statute, that employer continue 
to do business with other employers. The Board may not 
assume that the parties to this contract did not intend to 
and did not in good faith adhere to its express provisions. 
Local 357, etc. v. NLRB, 365 U.S. 667; 81 S.Ct. 885; NLRB 
v. News Syndicate Company, Inc., 365 U.S. 695, at 699, 
700, 81 S.Ct. 835. Particularly is this so where, as here it 
is shown (J.A. 275 ff; Tr. 550-551) that the practicability 
of continuing to do business was raised and explored during 
the negotiations, and the contracting employers assured 
union that they could handle the freight by the means pro- 
vided in the contract. 


The Board’s implicit but unstated and unexplicated as- 
sumptions: 


(1) that a carrier employer can effectively act only 
through its employees in the bargaining unit; and 
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(2) that if its employees are protected in individual 
choice as to whether to honor a picket line or handle 
unfair goods, they will all exercise such right; and 


(3) there will thus be no practicable means whereby 
the freight can be handled, 


are the only basis by which one can arrive at the Board’s 
conclusion that the provision in the contract that the freight 
will be handled by other means actually “constitutes an 
agreement that the employees will cease or refrain from 
handling * * * ete.” Patton Decision, p. 18. None of these 
assumptions is valid. Each is negatived by the record herein. 


As we specify infra, pp. 14-18, except in isolated in- 
stances,*? Brown’s freight continued to be transported by 
carriers party to the challenged contracts. This evidence, 
clearly negativing any implied contract to cease handling 
Brown freight, was ignored by the Board. 


1. As to assumption one, in both Patton and Brown, the 
contracting carriers actually continued to do business with 
the struck employer. In Patton the Board found, “* * * 
the secondary employers dealt with Patton during the 
dispute by using supervisors and management representa- 
tives * * *.” In Brown, the examiner “refused to re- 
ceive proof offered by the (Unions) that other [contract- 
ing] carriers moved and handled freight to or from Brown 
through the usual complement of help of such carrier, 
supervisors, by railroad, spot leases, and other means or 
methods of operation,” J.A. 405, I.R. p. 12, note 2. 


22The record discloses that even in the isolated instances where Brown 
freight was not interlined, this was the result of the particular interline 
carriers’ unilateral determination not to accept the freight; and was not 
required by either express or implied agreement with the Union. 
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For example Brown’s witness, Pyron, the Interchange 
Supervisor for Ryder Truck Lines, testified, J.A. 264: 

“Q. So the whole period since February 1st, right up 

to date, all freight that has been tendered to you by 


Brown has been handled, one way or the other? A. All 
the freight to my knowledge; yes, sir. 


“Q. In other words, all the freight they have tendered 
to you, you’ve handled in one of those ways or the other? 
A. Yes, sir.” 

In handling the freight in this manner, and in continu- 
ing to do business with Brown the contracting employers 
were proceeding in accordance with Specific representations 
which they had made in the course of the negotiations that 
they could continue to do business with struck employers by 
the means set out in the contract, J.A. 275, 276, Tr. 550-551. 
The examiner in Brown found “delay” and “deviation” 
from normal handling in interlining. But with the exception 
of a single carrier, no Brown freight was embargoed, and 
the embargo resulted, as the evidence shows, J.A. 104, 
from the unilateral determination of the employer not from 
the contract. 

2. As to assumption two, only twenty to thirty of the 
thousands of employees of the contracting employers were 
affirmatively shown to have refused to handle Brown 
freight. See J.A. 400 ff at 403. 

At least as many made no attempt to exercise these 
rights, but, for reasons of their own, handled the struck 
goods. See page 16 supra. Compare the situation shown in 
Redwing, here for review as No. 16,415, where only eight 
out of fifty attempted to exercise the “protected” section 
seven right to refuse to cross a picket line. 
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On a record which shows that some carrier employees 
voluntarily and as a matter of individual choice cross picket 
lines, and that even more handle “unfair goods” when 
brought ont from behind the picket line, it is Just not proper 
for the Board to assume that all employees will exercise 
such rights. 

Nor can the record evidence in Brown be ignored by the 
bootstrap method by which the examiner in Patton satisfies 
himself that this second assumption is valid. The examiner 
in Patton, LR. p. 15, states a “fact of industrial life”’ 
that “* * * the Teamsters Union * * * and it members 
have traditionally followed the policy of refusing to han- 
dle or work on products of non-union or “unfair” em- 
ployers.” There is no proof of such “policy.” Effectuation 
of such “policy” if it ever existed, was outlawed by 8(b) (4) 
in the Taft-Hartley Amendments of 1947. The Board may 
not presume that union would violate the statute. NLRB v. 
News Syndicate Company, 365 U.S. 695, 699-700. 

While it might be inferred from the prior contract, see 
p. 8, note 7, supra, that such a policy existed, the change in 
current contract, and the undisputed evidence with regard 
to the union’s attitude expressed in bargaining sessions 
(supra, p. 9) makes a finding of such a policy impossible on 
this record. 

3. The third assumption—that there will be no practi- 
cable means whereby the freight can be handled—is like- 
wise invalid. For as found in Patton, “* * * the secondary 
employers dealt with Patton during the dispute by using 
supervisors and management representatives * * *” See 
p. 8, supra. And in Brown, had our offer of proof been 
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received it would have been even clearer that the contract- 
ing carriers moved and handled freight to or from Brown 
through the usual complement of help of such carrier, 
supervisors, by railroad, spot leases and other means of 
operation. J.A. 405, note 2. 

In short, the Board’s conclusion that the contract con- 
stitutes an agreement to cease or refrain from handling 
ete. cannot survive on a record which shows an agreement 
to handle, and that the goods were handled. 

Assuming arguendo the propriety of holding invalid a 
contract which is valid on its face, such invalidity can be 
established only on findings that the contract was not pos- 
sible of administration according to its terms; or that the 
parties really intended and enforced some different ar- 
rangement than appears on the face of the contract. Here 


the Board has made no such findings, nor could it on the 
evidence in this record. For the contracting employers con- 
tinued to do business with Brown,** and the Brown freight, 
though in some instances delayed, was handled by the 
means contemplated by the contract. 


C. 

The “Hazardous Work” clause was not litigated, for the 
examiner ruled that it was not in issue; see p. 6, note 6, 
supra. We rely on the examiner’s ruling, “* * * that we are 
not to litigate that particular clause during this proceed- 
ing.” J.A. 57. This position was reiterated in the exam- 
iner’s Intermediate Report, p. 6, J.A. 395, “* * * the only 
issue here is in connection with Article IX as set forth in 

23The few, out of thirty-six who did not, were motivated as the undis- 


puted evidence shows by unilateral considerations not based on the 
contract. 
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the January 24 memorandum, repeated in the March 9, 
contracts.” This clause was not “repeated in the March 9, 


contract”; to the contrary, the “section was deleted.” J.A. 
394, 

The Board’s insistence upon determining its invalidity, 
J.A. 439-441, was thus made with respect to a clause no longer 
in the contract, and as to which no party to the proceeding 
made mention in briefs to the Board. In these circumstances 
we respectfully urge that before we are to be found guilty 
of unfair labor practices for the proposal of such a clause 
and its inclusion in the contract for a six-week period, we 
first be afforded opportunity to make a record before a 
trial examiner and brief our position to the Board. It is 
hardly consonant with the statutory scheme to first present 
the arguments to the Court of Appeals. 

Alternatively, we respectfully insist that the clause is 
valid.** It was of contingent application, to be effective 


24It provided: 

“Section 4. Hazardous Work 

In the event it should be finally determined, after appeal, if avail- 
able and taken, by any tribunal of competent jurisdiction that 
employees covered by this Agreement may be required to make deliv- 
eries to, pick-ups from or enter upon the premises of any person who 
is involved in a labor dispute, the Employer shall provide the follow- 
ing additional benefits to such employees in view of the additional 
hazards, difficulties, and hardships of performing such duties: 

1. An insurance policy which provides life insurance, hospital and 
medical benefits, and compensation for partial and permanent dis- 
abilities, all of which shall be no less than three (3) times similar 
benefits provided by applicable workmen’s compensation laws, Where 
the Employer is not covered by such Workmen’s Compensation Law, 
he shall voluntarily assume his obligations under the law, and, in 
addition, provide the above benefits. 

2. Wages which are no less than three (3) times the rate of pay 
or earnings otherwise applicable for all services performed on the 
day or the entire tour of duty during the course of which the above- 
stated duties must be performed. 

3. The Employer shall also, upon request of the Union of employee 
involved, provide adequate protection against possible injury to such 
employee or his family which may result from the performance of 
such duties. 

4. If required to testify before any tribunal with regard to the 
matters referred to in this Article, the employee shall be reimbursed 
for lost wages.” 
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only in the event of appellate determination that the picket 
line and unfair goods provisions could not protect the indi- 
vidual employee, and that he could be “required to make 
deliveries to, pick-ups from or enter upon the premises of 
any person who is involved in a labor dispute.” Upon that 
contingency the abandoned clause would have required the 
contracting employer to provide insurance protection, pre- 
mium pay, “adequate protection against possible injury to 
such employer or his family which may result from the per- 
formance of such duties” and, finally, assurance that the 
employee would be compensated for time lost while being 
required to testify about such matters. 


Each of those provisions is reasonably related to dangers 
to which, too often, a truck driver becomes subject if forced 
through a picket line. We refer the Court to the pending 
Redwing petition for review, No. 16,415, as an example. 
There the Board’s trial examiner found that Redwing driv- 
ers were required to go through a picket line subject to 
abuse, rock throwing, shocting, acid throwing and other 
dangers. There it was stipulated that “there was miscon- 
duct at and in the vicinity of the picket lines which created 
hazardous conditions of employment for persons required 
to cross those picket lines.” Can it be said that a contract 
which provides insurance and premium pay to a worker 
who is required to meet such hazards has been outlawed? 
The Board in Redwing, 187 NLRB No. 162, held the refusal 
to cross the picket line “protected,” and in Patton (Slip 
Opinion, p. 5, note 5) explained its Redwing holding: 

«“* * * the Board has held that the refusal to cross a 
picket line at another employer’s premises is protected 
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activity, and the employer of employees who refuse to 
cross may not discriminate against them for their 
refusal. Redwing Carriers, Inc., 137 NLRB No. 162. 
The case also holds that an employer does have a right 
to attempt to run his business despite the sympathetic 
action of his employees who refuse to cross a picket line, 
and in doing so may replace them, thereby effectuating 
their discharge. * * *” 

If the “Hazardous Work” provisions are unlawful and 
the Redwing decision is the law the truck driver who is 
ordered to cross a picket line is in the following dilemma. 
If he fails to cross he can be fired, Redwing. If he attempts 
to cross, as ordered by his employer, he does so at his peril, 
for he may not be protected by contract with his employer 
to provide insurance, premium pay and physical protection. 
Indeed, if he experiences violence and the usual application 
for labor injunction against violence is made, he may sit 
around a courthouse on his own time, for his union is denied 
the right to so much as provide in a collective bargaining 
agreement that he “shall be reimbursed for lost wages” for 
time lost in testifying about the hazard of the picket line. 


The Board’s suspicious and unreasoning attitude toward 
the Teamsters Unions’ attempts to protect individual teams- 
ter members met with the practical and very real problems 
posed by approach to a picket line is brought into sharp 
focus by the Board’s insistence on outlawry of an abandoned 
clause of such innocuous nature. One would rather have 
expected that the Board charged with the protection of Sec- 
tion 7 rights, would have given some consideration to the 
reasonableness of the attempt to protect truck drivers who 
by the Board’s Redwing decision lose their jobs if they don’t 
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break a picket line, even where it is stipulated that there are 
“hazardous conditions of employment for persons required 
to cross those picket lines.” Instead, in its zeal to broaden 
Section 8(e) into Congressional mandate to the truck driver 
that, regardless of his individual wishes, he must break 
picket lines, and he must advance the interests of those who 
are adversary to him, the Board has resurrected a clause, 
long ago discarded by the parties. And the resurrection is for 
the sole purpose of holding the clause void. We suggest that 
in these circumstances the Court is warranted in a particu- 
larly careful look at the record to see that Sections 7, 8(a) 
(1) and 13 are not written completely out of the statute. 


D. 


The Board’s analysis and application of 8(e) fails to take 


account of the total statutory scheme. Single-minded atten- 
tion to Sections 8(b) and 8(e) result in failure to appreciate 
and accommodate for the employee rights guaranteed in 
S$ 7, 8(a) (1) and 13. Had 8(e) been interpreted in context 
the Board would have found that the negotiating parties 
attempted by the contract provisions here under attack to 
preserve to individual employees protection in individual 
determination as to whether to cross picket lines or to 
perform work which the individual workman deems contrary 
to his best interest; while at the same time providing pro- 
tection to the public interest by requiring transportation 
affected by such individual determination to be handled by 
other methods. 

Section 8(e) should be interpreted according to its plain 
terms and with regard to its function in the scheme cf the 


31 


entire statute. Both 8(b) (4) and 8(e) recognize the indi- 
vidual employee’s right not to be required to aid the adver- 
sary of other employees. The former severely limits certain 
concerted activity and union inducement of even individual 
action. The latter proscribes specified union contract or 
agreement with employer. Together they offer wide protec- 
tion against union action contrary to the public interest. But 
neither singly, nor together, do they completely prohibit the 
individual employee’s refusal to cross a picket line or to aid 
an employer in conflict with other workers. The contracts 
here at issue are narrowly drawn only to protect the indi- 
vidual workers who desire to act in a manner which the 
Congress did not prohibit. 


CONCLUSION 


By reason of the foregoing, it is respectfully submitted 
that the petition herein be granted and the Board’s order set 
aside. 
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APPENDIX A 


UNITED STATES OF AMERICA 
BEFORE THE 
National Labor Relations Board 


Cases Nos. 10-CA-4649 
10-CA-4653-2 
BROWN TRANSPORT CORP. 
and 


TRUCKDRIVERS AND HELPERS LOCAL UNION NO. 728, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA 


and 


Case No. 10-CA-4653-3 


CHAUFFEURS, TEAMSTERS & HELPERS LOCAL UNION 
No. 621, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 

AND HELPERS OF AMERICA 


DECISION AND ORDER 


On October 24, 1961, Trial Examiner David London issued 
his Intermediate Report in the above-entitled proceeding, 
finding that Respondent had engaged in and was engaging 
in certain unfair labor practices, and recommending that it 
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cease and desist therefrom and take certain affirmative 
action as set forth in the Intermediate Report attached 
hereto. Thereafter, the Respondent and the General Counsel 
filed exceptions to the Intermediate Report and supporting 
briefs. 


The Board has reviewed the rulings of the Trial Examiner 
made at the hearing and finds that no prejudicial error was 
committed. The rulings are hereby affirmed. The Board has 
considered the Intermediate Report, the exceptions and 
briefs, and the entire record in the case, and hereby adopts 
the Trial Examiner’s findings, conclusions, and recommenda- 
tions with the modifications set forth below. 


The facts, as more fully set forth in the Intermediate 
Report, are as follows. For some years, Respondent had been 
a member of a multiemployer association which bargained 
with the Southern Conference of Teamsters to which both 
Charging Unions belong. Prior to the completion of negotia- 
tions for a new contract to become effective February 1, 
1961, upon expiration of the prior contract, Respondent 
withdrew its power of attorney to the association to bargain 
on its behalf. According to the testimony of Cook and Hurt, 
business agents of Local 728, which the Trial Examiner 
credited, they had a conversation with Brown, Respondent’s 
president, on January 24, 1961, in which Brown verified 
the fact of his withdrawal from the association. Cook then 
requested individual bargaining negotiations with Respond- 
ent on the basis of whatever final agreement resulted from 
the multiemployer negotiations. Brown gave Cook no com- 
mitment at that time, but stated that he would decide his 
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course of action after he saw the new multiemployer agree- 
ment. Three days later, Hurt delivered to Respondent’s office 
a copy of this new agreement. 


On January 28, 1961, at a meeting of Local 728, the 
members authorized Cook to call a strike if he was unable to 
conclude a contract satisfactory to Respondent’s employees. 
Respondent never advised Local 728 whether it would accept 
the terms of the Southern Conference contract or wished to 
negotiate a different one. On January 31, 1961, Respondent 
closed down its Atlanta pickup and delivery operation and 
subcontracted it to Hudson Hauling Company, a local cart- 
age operator. On the same date Respondent discharged all 
58 Atlanta city pickup and delivery employees named in 
Appendix A of this Decision and Order. Late in the after- 
noon of January 31, Local 728 received a telegram from its 
International granting it authorization to pay strike bene- 
fits. About 45 or 50 of Respondent’s employees met that 
evening and voted to place a picket line at Respondent’s 
Atlanta terminal and it was so imposed. That same evening, 
the Respondent’s employees at Savannah, after taking a vote, 
struck the Respondent and commenced picketing at midnight 
for the purpose, inter alia, of protesting the discharges at 
Atlanta. 


It is clear, as the Trial Examiner found, that Respondent 
since early in December 1960 determined that it was not 
going to negotiate with the Teamsters on any basis, not- 
withstanding Respondent’s awareness that Local 728 con- 
tinued to remain the representative of a majority of the 
pickup and delivery employees at its Savannah and Atlanta 
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terminals and that Local 621 had a similar status at Knox- 
ville. This conclusion as to Respondent’s state of mind is 
amply supported by its entire pattern of conduct, particu- 
larly the statements and activities of Respondents’ president 
Brown and Respondent’s operations manager Hemmings, at 
all three of these terminals during December 1960 and 
January 1961. As more fully set forth in the Intermediate 
Report, Brown and Hemmings each told employees of the 
Knoxville terminal in December that Respondent was not 
going to sign a contract with the Teamsters. At the same 
time Hemmings informed employee Strange, shop steward 
of Local 621, that Respondent desired the employees to join 
a committee of the over-the-road drivers for purposes of 
collective bargaining and implied that, since Strange, in 
Hemmings opinion, “could do a lot with the men,” he could 


be helpful in effectuating this change in their union alle 
giance. On at least seven different occasions in December 
and January, Brown and Hemmings told employees at 
Atlanta that Respondent was not going to enter into a new 
agreement with the Teamsters or that, before doing so, 
Respondent would close up and go out of business. During 
the same period Hemmings also suggested to various Atlanta 


pickup and delivery employees that they withdraw from the 
Teamsters, form their own union, or join the independent 
over-the-road drivers committee. On at least four occasions 
during this time Hemmings threatened individual employ- 
ees at Atlanta that he was going to break the Union at that 
terminal or that, if the employees did not quit the Teamsters, 
they would be out of work. In late J anuary, Hemmings also 
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interrogated two Atlanta employees, individually, under 
coercive circumstances, about their union activities and, 
about the same time, he told two employees that he had four 
or five men who let him know “what was going on” at Union 
meetings. At Savannah, Brown attempted, on several occa- 
sions in December, to persuade his city drivers to resign 
from the Teamsters. We conclude, in agreement with the 
Trial Examiner, that by the foregoing acts of interrogation, 
threats of reprisal for union activities, solicitation of with- 
drawal from Teamsters membership and creating the im- 
pression of surveillance, Respondent violated Section 8(a) 
(1) of the Act. It is in this context of unrelenting opposition 
to bargain with the Teamsters that we must evaluate 
Respondent’s defense. 

Respondent, attacking certain credibility findings of the 
Trial Examiner, urges in its exceptions that at the meeting 
of Brown, Cook, and Hurt on January 24, Cook threatened 
that Local 728 would strike unless Respondent signed the 
Southern Conference agreement as written. Respondent fur- 
ther urges that Local 728, in fact, had already decided to 
strike on January 31, as indicated by its strike vote of 
January 28 and the telegram, dated January 31, from 
Teamsters International granting Local 728 strike benefits. 
Respondent also urges that its financial condition had 


progressively worsened over the previous 3 years, culminat- 
ing in a net operating loss of almost $17,000 in January 
1961. It states that as the new Teamsters agreement to be 
effective from February 1, 1961, called for still higher 
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wages and benefits than it was then paying, it simply could 
not sign such an agreement and remain in business. 

Respondent, therefore, contends that the alternatives it 
faced in January 1961, of either signing an agreement 
imposing heavy financial obligations or being struck, made 
it clear that any effort to bargain with Local 728 would 
have been useless. It concludes that it was thereby relieved 
of its statutory obligation to bargain and was free to sublet 
its Atlanta city pickup and delivery operations without 
notice to Local 728, and to discharge the employees who 
were doing this work, without violating the Act. 


Even were we to accept Respondent’s version of the facts, 
we are not convinced that it was presented only with these 
two inflexible choices, or that it was relieved of its statutory 
obligation to bargain. 


Respondent’s theory, assuming that Cook made a demand 
backed up by a strike threat on January 24, as alleged by 
Respondent, is that this was Local 728’s final offer. We are 
unable to accept this. Apparent rigidity in bargaining de- 
mands, even at preliminary negotiating sessions, is neither 
unusual nor unexpected in collective-bargaining practices. 
A brief display thereof by one party does not automatically 


signify an impasse. As to Local 728’s strike preparations, 


experience also has shown that it is not unusual for a labor 
organization, prior to making its bargaining demands, to 
arrange for a strike should negotiations reach a deadlock. 
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Strikes do not necessarily follow on the heels of such 
preparations.’ 


We deem it significant rather, as did the Trial Examiner, 
that Respondent never attempted to justify to Local 728 its 
present contention that it could not afford to meet the terms 
of the new agreement; nor, in fact, did Respondent ever 
furnish Local 728 with any information respecting its 
claimed financial plight. Aside from the necessity for Re- 
spondent to provide Local 728 with the facts supporting its 
asserted inability to meet wage increase demands,” Respond- 
ent knew from its own experience that Local 728 could be 
flexible in bargaining negotiations as it had previously 
obtained at its request an exemption from the health and 
welfare provisions of an earlier association agreement." 


We do not therefore believe that Respondent’s claimed 
financial inability to accept the Southern Conference con- 
tract, or the fact that Local 728 had made strike prepara- 
tions, excuses Respondent’s failure to test the Union’s readi- 
ness to accept an individual contract. It was still incumbent 
upon the Respondent to explain and justify its claim that it 
could not afford to meet those terms and to explore the 


possibility of negotiating a different agreement on an indi- 


vidual basis. Respondent made no attempt to do so but 


1As events transpired, neither the picket line at Atlanta nor the strike 
and new picket line at Savannah went into operation until after the 
discharges at Atlanta. 


2N.L.R.B. v. Truitt Manufacturing Company, 351 U.S. 149. 


sUnder the bargaining arrangements of the association to which 
Respondent formerly belonged, although a basic collective-bargaining 
agreement would be developed for all the member employers by the asso- 
ciation, each employer executed an individual contract with the Teamsters 
local having immediate jurisdiction over its employees. 
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decided rather to preclude all further negotiations by dis- 
charging the employees represented by Local 728. Thus, the 
refusal of Respondent to make an effort to appraise the 
Union of its claimed business posture, and test the Union’s 
willingness to make concessions to Respondent, as the Union 
had in the past, leaves the principal thrust of Respondent’s 
economic defense—an inescapable increase in labor costs— 
supported only by speculation and conjecture. 


Against the background of the activities of Respondent’s 
officials to discourage its employees from continuing their 
membership in the Teamsters, and in the light of Respond- 
ent’s clear intention as early as December 1960 never to 
enter into a new contract with Local 728, we agree with the 
Trial Examiner that Respondent violated Section 8(a) (5)* 
and 8(a) (1) of the Act by failing to confer with Local 728 
and by unilaterally subcontracting out the Atlanta terminal 
operations in order to rid itself completely of that Union.* 
We further find that Respondent violated Section 8(a) (3) 
and 8(a)(1) by discharging 58 of its Atlanta terminal 
employees pursuant to this design. 


‘In its answer to the complaint, Respondent admitted that its “citywide 
pickup and delivery drivers at its Atlanta, Georgia, terminal, but exclud- 
ing all other employees, professional employees, guards and supervisors 
as defined in the Act,” constitute a unit appropriate for the purpose of 
collective bargaining within the meaning of Section 9(b) of the Act. 
Respondent denied, however, that Local 728 was the majority representa- 
tive of this unit. We find, in view of the fact that the employees in this 
unit had not withdrawn their membership in Local 728 at the time 
Respondent unlawfully subleased its Atlanta city pickup and delivery 
operations, that Local 728 continued to be the majority representative in 
the appropriate unit herein at that time. 


sAmerican Manufacturing Company of Texas, 189 NLRB No. 57; 
Preston Feed Corporation, 134 NLRB Nel 67, enfd. 309 F. 2d 346 (C.A. 
4), 51 LRR 2362. 
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Moreover, even if we agreed with Respondent that it 
acted solely for economic reasons in subletting its Atlanta 
terminal operations, it nonetheless had a statutory obliga- 
tion to bargain concerning this change in the terms and 
conditions of employment of its Atlanta terminal employees. 
We find that Respondent’s failure to inform Local 728 of 
its intentions and to consider any response it might have 
made constitutes a violation of Section 8(a) (5) and 8(a) (1) 
of the Act." 


In its brief, Respondent contends that the 58 dischargees 
should not be awarded backpay because none of them availed 
himself of the opportunity to work at Hudson Hauling, the 
subcontractor, notwithstanding the statement in the letter 
that each received from Respondent on January 31, 1961, 
that Respondent would recommend them, and notwithstand- 
ing the fact that Mr. Brown and Mr. Hudson called each of 
Respondent’s former employees and left word that jobs were 
available at Hudson if they desired employment. We reject 
this contention. To hold that employees who have been 
discriminatorily discharged must, under peril of sustaining 
wilful loss of employment, cooperate with a wrongdoing em- 


ployer by accepting less than the full reinstatement which is 
their due, while the effects of that employer’s unlawful 
conduct remain unremedied, would provide a discrimination- 


minded employer with a ready device whereby he might be 


‘Town & Country Manufacturing Company, Inc., 186 NLRB No. 111; 
Fibreboard Paper Products Corporation, 138 NLRB No. 67. Member 
Leedom agrees that Respondent violated Section 8(a) (5) of the Act only 
because he finds, supra, that Respondent subleased its trucking opera- 
tions and terminated its drivers for discriminatory reasons. See footnote 
10 of Town & Country Manufacturing Company, supra. 
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assured of the benefit of his unlawfulness while being in- 
sured against its costs.’ 


Respondent also contends that the strike at the Savannah 
terminal is an economic, and not an unfair labor practice, 
strike. However, the record establishes that, at a Union 
meeting of Respondent’s Savannah employees on January 31, 
the men discussed the discharges at Atlanta and the fact that 
no contract had been consummated between the Teamsters 
and Respondent at that time. Robinson, Assistant Business 
Agent of Local 728, also explained at this meeting the 
difference between an economic strike and an unfair labor 
practice strike, after which the employees determined to 
strike in protest of the Respondent’s unfair labor practices. 
Furthermore, Respondent’s president Brown and Savannah 
terminal manager Carter had made a number of efforts, 
recounted above, which we have found violative of Section 
8(a) (1), to defeat the Union at its Savannah terminal by 
soliciting employees to withdraw from membership in the 
Teamsters. In view of these facts and the record as a whole, 
we conclude that the strike at Savannah was in protest, 
among other things, of Respondent’s unfair labor practices 
both at Atlanta and Savannah. 


The Remedy 


Having found that Respondent has engaged in certain 
unfair labor practices, we shall order it to cease and desist 
therefrom and take certain affirmative action necessary to 
effectuate the policies of the Act. 


7Electro-Mechanical Products Co., 126 NLRB 637, 647-650. See N.L.R.B. 
v. Armour Co., 154 F. 2d 570, 577 (C.A. 10). 
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We have found that the Respondent discontinued and 
subleased its Atlanta terminal city pickup and delivery 
operations and discharged its employees on January 31, 
1961, because they were members of the Teamsters and 
continued to authorize the Teamsters to bargain collectively 
on their behalf. Accordingly, we shall order that the Re 
spondent reestablish these operations and reinstate its termi- 
nal employees.“ As the Trial Examiner recommended, we 
shall also award them backpay. Backpay shall be based upon 
the earnings which they normally would have received from 
the date of their discharge to the date of Respondent’s offer 
of reinstatement less any net interim earnings and shall be 
computed on a quarterly basis, in the manner set forth in 
F. W. Woolworth Company, 90 NLRB 289, with interest at 
the rate of 6 percent per annum as set forth in Isis Plumbing 
& Heating Co., 138 NLRB No. 97. 


We have further found that Respondent terminated its 
Atlanta pickup and delivery operations to avoid dealing with 
the majority bargaining representative of its employees and 
that Respondent thereby violated Section 8(a) (5). As we 
have decided to order resumption of these operations and 
reinstatement of the drivers, we shall order that Respondent 


bargain collectively with Local 728 as the exclusive bargain- 


ing representative of its employees in the appropriate unit 
and embody any understanding reached in a signed agree- 
ment. 


sTown & Country Manufacturing Company, Inc., supra; N.L.R.B. v. 
Brown-Dunkin, 287 F. 2d 17, 20-21 (C.A. 10), enforcing 125 NLRB 1379. 
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We have also found that Respondent violated Section 
8(a) (5) by unilaterally subcontracting its trucking opera- 
tions without bargaining with Local 728 over its decision so 
to do. We shall order that Respondent cease and desist from 
making unilateral changes in the terms and conditions of 
employment of the Atlanta city pickup and delivery drivers 
without first consulting their lawful collective-bargaining 
representative. We shall also order Respondent to abrogate 
its subcontract and bargain with Local 728 over any future 
decision to subcontract these operations.” 


Having found that the strike of Respondent’s employees 
at Savannah, Georgia, commencing on February 1, 1961, 
was a strike in protest of Respondent’s unfair labor prac- 
tices, we shall order Respondent, upon application by the 
strikers, to offer them immediate and full reinstatement 
to their former or substantially equivalent positions, with- 
out prejudice to their seniority or other rights and privi- 
leges, dismissing, if necessary, all persons hired on or after 
February 1, 1961, and make the applicants whole for any 
loss of pay suffered by reason of the Respondent’s refusal, 
if any, to reinstate them, by payment to each of them of a 
sum of money equal to that which he normally would have 
earned less his net earnings during the period from 5 days 


after the date on which he applies or has applied for rein- 


statement to the date of Respondent’s offer of reinstate- 
ment. 


"See Town & Country Manufacturing Company, Inc., supra, p. 11, and 
cases cited in footnotes 14 and 15 thereof. Member Leedom, however, 
would not order Respondent to bargain concerning an economically moti- 
vated decision to subcontract. 
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ORDER 


Upon the entire record in this case and pursuant to Sec- 
tion 10(¢) of the National Labor Relations Act, as amended, 
the National Labor Relations Board hereby orders that 
the Respondent, Brown Transport Corporation, its officers, 
agents, successors and assigns shall: 


1. Cease and desist from: 


(a) Refusing to bargain collectively with Truck Drivers 
and Helpers Local Union No. 728, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America, as the exclusive bargaining representative 
of the Employer’s citywide pickup and delivery drivers at 
its Atlanta, Georgia, terminal, excluding all other em- 
ployees, professional employees, guards, and supervisors as 
defined in the Act; and unilaterally changing their wages, 
hours, and other terms and conditions of employment with- 
out prior consultation with the above-named Union or any 
other union which they may select as their exclusive repre- 
sentative. 


(b) Discouraging membership in the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America and Locals 728 and 621 thereof, or any 
other organization or its employees by discharging or other- 
wise discriminating against them in regard to their hire 
or tenure of employment or any other term or condition of 
employment. 


(ce) Interrogating its employees concerning their union 
membership, threatening them with reprisals if they main- 
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tain their membership with any of the above-named unions, 
creating the impression of surveillance of their union ac- 
tivities, or soliciting their withdrawal from membership 
in any of said unions, 


(d) In any other manner interfering with, restraining, 
or coercing its employees in the exercise of their right to 
self-organization, to form labor organizations, to join or 
assist the International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America and Locals 
728 and 621 thereof, or any other labor organization, to bar- 
gain collectively through representatives of their own choos- 
ing, and to engage in other concerted activities for the 
purpose of collective bargaining or other mutual aid or 
protection, or to refrain from engaging in such activities. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Resume its city pickup and delivery operation in At- 
lanta, Georgia, and offer to each of the 58 employees named 
in Appendix A, attached hereto, immediate and full rein- 
statement to his former or substantially equivalent posi- 
tion without prejudice to his seniority or other rights and 
privileges, and make each of them whole for any loss of 
earnings he may have suffered as a result of the discrim- 
ination against him in the manner provided in the Section 
of this Decision and Order entitled “The Remedy,” 


(b) Upon request, bargain collectively with the Truck 
Drivers and Helpers Local Union No. 728, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpher of America, as the exclusive bargaining represent- 
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ative of all the employees in the appropriate unit, and em- 
body any understanding reached in a signed agreement. 


(ce) Preserve and, upon request, make available to the 
Board and its agents, for examination and copying, all pay- 
roll records, social security payment records, time cards, 
personnel records and reports, and all other records neces- 
sary or useful to detemine the amount of backpay due and 
the rights of reinstatement under the terms of this Order. 


(d) Upon application, offer immediate and full rein- 
statement to their former or substantially equivalent posi- 
tions to all those employees at its Savannah, Georgia, ter- 
minal. who went on strike on February 1, 1961, or there- 
after, without prejudice to their seniority or other rights 
and privileges, dismissing if necessary all persons hired on 
or after that day, and make such applicants whole for any 
loss of pay suffered by reason of the Respondent’s refusal, 
if any, to reinstate them by payment to each of them of a 
sum of money equal to that which he normally would have 
earned less the net earnings, during the period from 5 days 
after the date on which he applies or has applied for rein- 
statement to the date of the Respondent’s offer of reinstate- 
ment. 


(e) Post at its terminals at Atlanta, Georgia, Savannah, 


Georgia, and Knoxville, Tennessee, copies of the notice at- 
tached hereto marked “Appendix B”.** Copies of said no- 
tice, to be furnished by the Regional Director for the Tenth 


In the event that this Order is enforced by a decree of a United 
States Court of Appeals, there shall be substituted for the words “Pur- 
suant to a Decision and Order” the words “Pursuant to a Decree of the 
United States Court of Appeals, Enforcing an Order.” 
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Region, shall, after being duly signed by an authorized rep- 
resentative of Respondent, be posted by Respondent im- 
mediately upon receipt thereof and be maintained by it for 
a period of 60 consecutive days thereafter, in prominent 
places, including all places where notices to employees are 
customarily posted. Reasonable steps shall be taken to 
insure that said notices are not altered, defaced, or covered 
by any other material. 


(f) Notify the Regional Director for the Tenth Region, 
in writing, within 10 days from the date of this Decision 
and Order, what steps it has taken to comply herewith. 


Dated, Washington, D. C., Jan. 31, 1968. 
Frank M. McCulloch, Chairman 


Boyd Leedom, Member 


John H. Fanning, 


Gerald A. Brown, 


NATIONAL LABOR RELATIONS BOARD 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,663 


TRUCK DRIVERS AND HELPERS LOCAL UNION No. 
728, INTERNATIONAL BROTHERHOOD OF TEAM- 
STERS, AND SOUTHERN CONFERENCE OF TEAM- 
STERS, AFFILIATED WITH THE INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, 
Petitioners, 


vs. 


NATIONAL LABOR RELATIONS BOARD. 
Respondent. 


BRIEF FOR INTERVENORS 


INTRODUCTORY STATEMENT 


Watson-Wilson Transportation System, Inc., et al. (the 
Intervenors in this case) were parties to the collective 
bargaining contract a portion of which was declared il- 
legal and void by the National Labor Relations Board in 
the proceedings below. By Order of this Court dated 
April 30, 1963, Watson-Wilson Transportation System, Inc., 
et al., were allowed to participate as Intervenors in the 
proceedings before this Court. 


STATEMENT OF THE CASE 


The instant proceedings were originally instituted by 
a charge filed by Brown Transport Corp. with the Na- 
tional Labor Relations Board (hereinafter referred to as 
the “Board”). This charge (J. A. 1)’ alleged that Peti- 
tioners (herein sometimes referred to as “Teamsters”) 
were violating Section 8(e) of the Labor Management 
Relations Act, as amended, 61 Stat. 136, 29 U.S.C. 151 et 
seq. (hereinafter referred to as the “Act”), by entering 
into and maintaining an agreement with certain named 
motor carriers which violated the terms of Section 8(e) 
of the Act. 


The proceedings before the Board culminated in De- 
cision and Order of the Board invalidating Sections 1 and 
2 of Article IX of the above collective bargaining agree- 
ment. Article IX, the so-called ‘Protection of Rights” 
article, is printed in the joint appendix at pp. 362-363. 
The Board held Article IX, Sections 1 and 2, to be per se 
violative of Section 8(e). In addition, the Board found 
that Article IX, Section 4, which was part of the Memo- 
randa of Agreement preceding the final agreement but 
which was omitted from the final agreement, also violated 
Section 8(e) of the Act. For the sake of clarity, each of 
the above-mentioned Sections of Article IX will be dis- 
cussed separately in the Argument portion of this brief. 


SUMMARY OF ARGUMENT 


Prior to the passage of the 1959 amendment to the 
Act, secondary activity on the part of employees of a 
neutral employer was prohibited only where there was 


1. “J. A.” refers to the Joint Appendix in Case No. 17663. 
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inducement of employees by a labor union and a strike 
or concerted refusal to perform services. Labor unions 
successfully evaded this prohibition against secondary ac- 
tivity by securing the agreement of the employer not to 
require his employees to handle goods of a “struck” em- 
ployer. The effect on the public was just as injurious, 
kut the agreement did not violate the Act. The legis- 
lative history and the express language of Section 8(e) 
demonstrates that it was passed by Congress for the spe- 
cific purpose of remedying this defect, or “loophole”, in 
the Act. 


Article IX of the collective bargaining agreement in 
the case at bar directly contravenes Section 8(e) of the 
Act. This agreement is nothing more than an attempt to 
achieve by linguistic gymnastics an effect which has been 
specifically declared illegal by Congress. 


In Article IX of the agreement, the employer agrees 
not to require his employees to do certain specified acts, 
such as crossing picket lines and handling “hot cargo”. 
Petitioners contend that this agreement goes no further 
than to protect an individual employee’s right of free 
choice; they further contend that there is no violation of 
Section 8(e), since the employer has not agreed to cease 
handling products of or doing business with another em- 
ployer. He has merely agreed that his employees need 
not handle the products. 


Petitioners’ argument in this regard causes one to 
wonder why an employer need have employees at all. 
If he can by some mysterious means do business with 
another employer without using his employees, there 
would appear to be no need to have any employees. Ob- 
viously, the effect of denying to an employer the right 
to have his employees carry out their assigned duties is 
to require the employer to agree to cease handling goods 
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of or doing business with another employer. Los Angeles 
Mailers Union No. 9 v. N. L. R. B., 311 F.2d 121 (C.D.A.C. 
1962). Petitioners’ argument to the contrary is com- 
pletely untenable. 


The third paragraph of Article IX, Section 2 of the 
agreement, whereby the employer agrees not to cease 
doing business with other employers, is a mere dis- 
claimer which is wholly ineffectual to cure the illegality 
of the other Article IX provisions. The effect of Sections 
1 and 2 of Article IX are to require a cessation of busi- 
ness by the employer, and the disclaimer in no way af- 
fects this requirement. 


Article IX, Section 1 permits employees of the em- 
ployer to refuse to cross any picket line, regardless of 
its authorized or “wildcat” status. It is not limited in 
scope to the proviso of Section 8(b) (4) of the Act, which 
protects an employee’s refusal to cross a picket line au- 
thorized by the bargaining representative of the em- 
ployees of the struck employer. Article IX, Section 1 
would permit an employee with impunity to honor a 
“wildcat” picket line at another employer’s place of busi- 
ness. Such a provision is made illegal by Section 8(e) 
of the Act. 


The first paragraph of Article IX, Section 2 permits 
an employee to refuse to perform any service which would 
have been performed by another employer but for the 
existence of a labor dispute between such other employer 
and its employees. This provision of the agreement is not 
limited to the “ally doctrine” exception to the general rule 
against secondary activity, and is therefore invalid under 
Section 8(e). Employing Lithographers of Greater Miami 
Vv. N. L. R. B., 301 F.2d 20 (C.A. 5, 1962). 


The second paragraph of Article IX, Section 2 of the 
agreement is purely and simply a “hot cargo” agreement 


5 


of the type which Section 8(e) of the Act was intended 
to prohibit. As such, it is clearly in violation of Section 
8(e). Los Angeles Mailers Union No. 9 v. N. L. R. B., 
supra; N. L. R. B. v. Lithographers, Local 17, 309 F.2d 31 
(C.A. 9, 1962) Cert. Den. 372 U.S, 943 (1963). 


Section 8(e) does not violate the due process clause 
of the United States Constitution. There is no equal pro- 
tection clause in the Fifth Amendment, and uniformity is 
not a constitutional requirement of Congressional legisla- 
tion. Currin v. Wallace, 306 U.S. 1 (1939). Petitioners 
fail completely to show that the exemption provision of 
Section 8(2) is so arbitrary or discriminatory as to con- 
stitute a deprivation of due process. Section 8(e) has 
withstood attack on constitutional grounds before the Fifth 
and Ninth Circuits. Employing Lithographers of Greater 
Miami v. N. L. R. B., supra; N. L. R. B. v. Lithographers, 
Local 17, supra. 


ARGUMENT 


1. The Challenged Provisions of the Agreement Are Per 
Se Viclative of Section 8(e) of the Act. 


KB. The Picket Line Provision (Article IX. Section 1). 


Article IX, Section 1, of the Agreement provides as 
follows: 


“Tt shall not be a violation of this Agreement and it 
shall not be cause for discharge or disciplinary action 
in the event an employee refuses to enter upon any 
property involved in a labor dispute or refuses to go 
through or work behind any picket line, including 
the picket line of Unions party to this Agreement and 
including picket lines at the Employer’s place or 
places of business.” (J.A. 362) 
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The Board found Section 1 to be per se violative of 
Section 8(e) of the Act for the reasons which it had pre- 
viously stated in its decision in Truck Drivers Union Local 
No. 413 (The Patton Warehouse, Inc.), 140 N. L. R. B. 
No. 136 (1963) (hereinafter referred to as Patton Ware- 
house). In Patton Warehouse, the Board, after a thor- 
ough and well-reasoned opinion, concluded that Article 
IX, Section 1 was invalid because it was not limited in 
its scope to protected activities against another employer 
who has been struck by his own employees, where such 
strike was ratified or approved by their representative 
whom the employer is required to recognize under the 
Act. An examination of the intent of Section 8(e) and of 
the applicable case law demonstrates the correctness of 
the Board’s decision with respect to this action. 


Section 8(e) of the Act proscribes express or implied 
agreements whereby an employer refrains or agrees to 
refrain from handling products of any other employer, 
cr to cease doing business with any other person. Sec- 
tion 8(b) (4) of the Act provides that it shall not be un- 
lawful for any person to refuse to enter upon the prem- 
ises of any employer the employees of whom are engaged 
in a strike ratified or approved by a representative of 
such employees whom such employer is required to rec- 
ognize under the Act. 


With respect to the relationship between Section 8(e) 
and Section 8(b) (4), Congressman Cramer made the fol- 
lowing statement preceding the passage of Section 8(e) 
in 1959: 

“The proviso in 8(b)(4) of the Taft-Hartley Act, 

which specifically affords protection to the individual 

employee who would not cross a picket line, is car- 
ried forward by the Landrum-Griffin bill. As picket- 
ing situations arising from hot cargo disputes are de- 
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scribed in that section 8((b) (4)) it would protect the 
employee even though Section 8(e), that is, the hot- 
cargo section, also specifically applied.” Cong. Rec., 
August 12, 1959, page 14344. 


Congressman Cramer, summarizing the meaning of Sec- 
tion 8(e) further stated: 


“What the Teamsters and their kind are trying to 
accomplish by their attack on the hot cargo provi- 
sion is an amendment to the Taft-Hartley Act which 
would legalize the refusal of a union member to cross 
a picket line set up by ‘wildcat strikers’ and minority 
pickets who did not have the approval of the em- 
ployees working in the picketed plant.” Cong. Rec., 
August 12, 1959, page 14344. 


In the case at bar, the Board held, and the legislative 
history appears to support the holding, that the Section 
8(b) (4) proviso is applicable to Section 8(e) as well as 
8(b). But what is abundantly clear is that a “picket 
line” clause in an agreement is unlawful except to the 
extent that it is limited to the activity sanctioned by the 
8(b) (4) proviso. The legislative intent, and indeed the 
literal wording of Section 8(e), demonstrates clearly that 
Section 8(e) was aimed directly at the refusal to cross a 
picket line set up by “wildcat strikers” or dissident mi- 
nority employee groups. 


Article IX, Section 1 of the agreement in issue in the 
present case would clearly permit an employee to honor 
a picket line set up by a minority group of employees of 
another employer—a picket line neither authorized nor 
ratified by the majority representative of the employees 
of such employer. Such a contractual provision is ex- 
actly the type which is declared “void and unenforceable” 
by Section 8(e) of the Act. All of the elements are pres- 
ent—an agreement by which the employer inevitably 
agrees to cease doing business with another employer, 
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and the terms of which do not fall within the safeguard 
proviso of Section 8(b) (4). We respectfully submit that 
Article IX, Section 1 is per se void under Section 8(e) of 
the Act. 


B. The Struck Goods Provisions (Article IX. Section 2). 


Article IX, Section 2(a) of the collective bargaining 
agreement consists of three paragraphs, the first two of 
which were held by the Board to violate Section 8(e) of 
the Act. These two paragraphs will be discussed sepa- 
rately herein and will be referred to as paragraphs (a) 
and (b). 


(1) Article IX, Section 2(a). 


The first paragraph of Article IX, Section 2 provides 
in relevant part as follows (J.A. 363): 


“It shall not be a violation of this Agreement and it 
shall not be a cause for discharge or disciplinary ac- 
tion if any employee refuses to perform any service 
which, but for the existence of a controversy between 
a labor union and any other person (whether party 
to this Agreement or not), would be performed by 
the employees of such person.” 


This provision of the contract permits an employee with 
impunity, to refuse to perform any service which would 
have been performed by another employer but for the 
existence of a labor dispute between such other employer 
and its employees. The Board declared thts provision of 
the contract illegal under Section 8(e) because the pro- 
vision did not fall within the “ally doctrine” exception to 
the general rule against secondary boycotts. 


The leading cases developing the “ally” doctrine are 
those of Douds v. Metropolitan Federation of Architects, 
75 F. Supp. 672 (S.D. N.Y., 1948), and N. L. R. B. v. Busi- 
ness Machine and Office Appliance Mechanics Conference 
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Board, Local 459, etc., 228 F.2d 533 (C.A. 2, 1955). The 
Fifth Circuit Court of Appeals was recently confronted 
with the question of the validity of the “ally” doctrine 
under Section 8(e) of the Act. In the case of Employing 
Lithographers of Greater Miami v. N. L. R. B., 301 F.2d 
20 (C.A. 5, 1962), the Court held that the “ally” excep- 
tion to the prohibition of secondary activity is carried for- 
ward to Section 8(e). The Court further held that in 
order for an agreement not to handle goods normally 
handled by a struck employer to be valid, the provision 
must be expressly limited to activity protected by the 
“ally” doctrine. The Fifth Circuit Court, by Judge Bell, 
stated: 


“We read Douds, and the Business Machine Confer- 
ence Board case, supra, as limiting the ‘ally’ doctrine 
to the farming out of struck work by one employer to 
another. It would appear to be a simple matter for 
the parties here to limit this clause to the language 
of the implementation portion thereof and to struck 
work, and thereby avoid the proscription of Section 
8(e).” 


The agreement in the case at bar is in no way lim- 
ited to the “ally” exception to the ban against secondary 
activity. Instead, it permits a boycott of all work which 
would have been performed by employees of another em- 
ployer but for the existence of a labor dispute between 
such other employer and its employees. The contract fails 
to utilize the wording “farmed out” work or work per- 
formed pursuant to an “arrangement” between the pri- 
mary and secondary employers. 


The clause in question here clearly goes far beyond 
the permissible limits of the “ally” doctrine. As in Article 
IX, Section 1, all the elements are present to constitute a 
violation of Section 8(e) of the Act—an agreement 
whereby an employer agrees to refrain from handling 
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products of another employer. The Board was correct in 
declaring Article IX, Section 2(a) to be void and unen- 
forceable. 


(2) Article IX, Section 2(b). 


The second paragraph of Article IX, Section 2 of the 
agreement provides as follows (J.A. 363): 


“Likewise, it shall not be a violation of this Agree- 
ment and it shall not be cause for discharge or disci- 
plinary action if any employee refuses to handle any 
goods or equipment transported, interchanged, han- 
dled or used by any carrier, whether a party to this 
Agreement or not, at any of whose terminals or places 
of business there is a controversy between such car- 
rier or person, or its employees on the one hand and 
a Labor Union on the other hand; and such rights 
may be exercised where such goods or equipment 
are being transported, handled or used by the origi- 


nating, interchanging or succeeding Carriers or per- 
sons whether parties to this Agreement or not.” 


The validity of the above-quoted provision obviously 
does not depend on whether or not it falls within the Sec- 
tion 8(b) (4) proviso, the “ally” doctrine or any other ex- 
ception to the Section 8(e) ban on secondary activity. 
There is no exception nor reasoning which could validate 
this clause of the agreement, for it is precisely the type 
of agreement at which Section 8(e) is directed. This fact 
is vividly illustrated by the following statement made by 
the House Committee on Education and Labor in report- 
ing favorably on the 1959 amendment to the Act: 


“But two essential elements of the present law are 
the inducement of employees by a labor union and 
a strike or concerted refusal to perform services. In 
the example, if the trucking company, A, simply re- 
fused to carry B’s furniture there would be no unfair 
labor practice because there was no inducement of 
employees by the union.” 
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“After the Taft-Hartley Act became law the Team- 
sters Union began to exploit this distinction by the 
device of ‘hot cargo’ clauses. During negotiations the 
Teamsters would demand that the trucking firm, A, 
put a clause into the collective bargaining agreement 
agreeing generally that A would not truck nor re- 
quire his employees to handle any freight which was 
‘hot’ or ‘unfair’ because it came from an employer 
engaged in a labor dispute. It would be hard for A 
to resist this demand. Later the Teamsters could in- 
sist that A live up to the contract and refuse to handle 
freight such as B’s furniture. 


“From B’s standpoint it makes no difference whether 
his furniture cannot be trucked out of Atlanta because 
the Teamsters induce A’s employees to handle it or 
because A has been compelled to sign a contract not 
to handle hot goods. The injury to the public is also 
the same. The ‘hot cargo’ clause therefore became 


a major weakness in the law against secondary boy- 
cotts.” H. Rep. 741, 86th Cong.. 2 U.S. Cong News ’59 
pp. 2443, 2444. 


The question presented this Court by Article IX, Sec- 
tion 2(b) of the agreement is not one of first impression. 
It has arisen several times before the Courts of Appeal 
and in each instance the Board’s order has been enforced 
by the Court. In the case of Los Angeles Mailers Union 
No. 9 v. N. L. R. B., 311 F.2d 121 (C.A. D.C., 1962), the 
bargaining agreement provided as follows: “The Em- 
ployer shall not require the employees covered by this 
agreement, and the Union reserves the employees’ right, 
to refuse to process material received from, or destined 
for, job shops or newspaper mailing rooms. . . in which 
an authorized strike by, or a lockout of, a subordinate 
union of the International Typographical Union is in 
progress ...” The District of Columbia Court of Ap- 
peals stated: 
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“It cannot now be doubted that Congress has banned 
agreements whereby an employer refrains or agrees, 
expressly or impliedly, to refrain from handling the 
work of another employer and these clauses must be 
so tested .. .” 


The Court approved the following statement of the 
Board in the Mailers Union cases: 


“We believe Congress sought by Section 8(e) to free 
the neutral employer from the inhibitions of any 
prior contractual commitment to boycott another 
employer.” 


The Court then held the “hot cargo” clause in question 
invalid as in contravention of Section 8(e) of the Act. 
For a similar holding by the Ninth Circuit Court of Ap- 
peals, see the case of N. L. R. B. v. Lithographers, Local 
17, 309 F.2d 31 (C.A. 9, 1962), cert. den. 372 U.S. 943 
(1963), where a “refusal to handle” clause was struck 
down as violative of Section 8(e). 


The statement quoted above from H. Rep. 741 illus- 
trates that Article IX, Section 2(b) is exactly the type 
of agreement which Section 8(e) of the Act was passed 
tc prohibit. The Teamsters, realizing that Section 8(b) 
forbade them from inducing employees to refrain from 
handling “hot cargo” sought to evade the spirit of the 
Act by accomplishing the same purpose by agreement 
with the employer. As Representative Thompson, speaking 
for himself and then Senator Kennedy, pointed out prior 
to the passage of Section 8(e): 


“It is very hard for a trucking firm either to resist 
the teamsters’ demand for a hot cargo clause in col- 
lective bargaining when the price of resistance would 
undoubtedly be a strike for still higher wages, or to 
refuse to live up to the contract once it has signed it, 
when the cost of incompliance would undoubtedly be 
the teamsters’ insistence that the Contract has been 
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terminated by the violation, thus freeing the union 
to bring new demands in collective bargaining.” 2 
Legislative History of the Labor-Management Rela- 
tions Act of 1959, 1708. 


By securing the employers’ agreement to boycott 
goods of a primary employer involved in a labor dispute, 
the Teamsters have clearly violated Section 8(e) of the 
Act. The Board correctly so held. The defense of the 
Teamsters appears to be based solely on the fact that the 
contract speaks in terms of “employee” refusal rather 
than “employer” refusal to handle “hot” goods. The agree- 
ment also provides that the employer agrees not to cease 
handling products of another employer as a result of an 
employee refusal to handle. The Teamsters contend that 
this “savings” clause takes the agreement out of the pro- 
scriptions of Section 8(e). The effect of these two factors 
will be discussed in the succeeding sections of this brief. 


C. The Effect of the Use of the Wording “Employee 
Refusal” Instead of “Employer Refusal”. 


Section 8(e) provides that it shall be an unfair labor 
practice for any labor organization and any employer to 
enter into any agreement whereby “such employer” 
ceases or refrains or agrees to cease or refrain from 
handling, etc., products of another employer or to cease 
doing business with any other person. Petitioner contends 
that the agreement in question here only protects an em- 
ployee’s right to refuse to handle goods and does not con- 
stitute an agreement whereby the employer agrees to re- 
fuse to handle goods or to cease doing business with an- 
other employer. 

Petitioners’ argument in this connection is a play on 


words which simply fails to face up to reality. In its Pat- 
ton Warehouse decision, referred to in its decision in the 
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case at bar, the Board disposed of this argument by the 
following statement (p. 295 of joint appendix in Case 
No. 17,662): 


“The effect of denying to an employer his privilege 
of replacing employees who refuse to carry out their 
assigned duties, where the refusal is not protected by 
Section 13 or the proviso to Section 8(b) is to require 
the employer to agree to cease or to refrain from 
handling the products of, or otherwise dealing with 
the employer whose products or services are under 
the union’s ban.” 


Can the truth of this statement realistically be 
doubted? If a trucking company party to this agreement 
decided to cut back on its employee complement, or to 
lay off or discharge a portion of its employees, the Team- 
siers would immediately take action, by strike, walkout 
or grievance, to halt the reduction in working force. Yet 
the argument of the Petitioner in this case is that the 
employer doesn’t cease handling certain products merely 
because its employees cease handling them. Carrying 
this argument to its logical conclusion, there would seem 
to be no apparent reason for the existence of labor or- 
ganizations, since there is no real need for a company to 
have employees. The work of the employer will be some 
inexplicable means be performed without the employees. 


In the case of Los Angeles Mailers Union No. 9 v. 
N. L. R. B., supra, this Court, by J udge Fahy, concluded 
its Opinion with the following statement: 


“The fact, if it be a fact, that other employees, not 
covered by the agreement, may be available to handle 
the goods does not serve to take the case out of the 
prohibitions of Section 8(e). It would be unrealistic 
and inconsistent with the purpose of the Act to clothe 
with legality permission for the employer to agree 
that some of his employees are excused from their 
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normal functions because other employees could be 
called upon to do their work, if it would be unlaw- 
ful to agree to excuse all for the same reason some 
are excused. As the trial examiner, with Board ap- 
proval stated: ‘in practical effect, there is no distinc- 
tion between an employer agreeing that he will not 
do business with another employer and on the other 
hand agreeing ihat he will not require his employees 
to handle outside merchandise from another employer. 
He is actually agreeing with the bargaining repre- 
sentative of his employees to stop doing business with 
the other employer under given circumstances.” 


Petitioners’ brief in the case at bar and in the Patton 
Warehouse case repeatedly speaks of the preservation of 
the individual employees’ protection in individual de- 
termination of whether or not to perform certain work or 
carry out a particular assignment. What Petitioners are 
actually arguing is that Section 8(e) never should have 
been passed by Congress. Presumably, any secondary 
boycott or other secondary activity is ultimately con- 
ducted by choice of the individual employee. The fact 
remains, however, that Section 8(e) prohibits this sec- 
ondary activity, whether by choice or otherwise, under 
certain specified conditions. The same argument which 
is propounded by Petitioners in the instant case was re- 
jected by the Ninth Circuit Court of Appeals in the Case 
of N. L. R. B. v. Lithographers, Local 17, supra. 


The report of the House Committee on Education and 
Labor (H. Rep. 741), which is quoted at length in the 
preceding section of this brief, describes the evil at 
which Section $(e) is aimed in terms of an agreement 
whereby the employer agrees “not to require his em- 


” 


ployees to handle any freight which was ‘hot’?. . .” Sec- 
tion 8(a) speaks in terms of an “agreement, express or 
implied.” An employer may agree expressly to cease 
doing business with another employer. Or an employer 


16 


may agree impliedly to refrain from doing business by 
agreeing not to require his employees to handle goods of 
a struck employer. Either type of agreernent violates the 
clear terms of Section 8(e) of the Act. 


D. The Effect of Article IX. Section 2(c) of the Agreement 
on the Illegality of the Protection of Rights Article. 


The third paragraph of Article IX, Section 2 (herein 
referred to as Section 2(c)) provides as follows: 


“The Employer agrees that it will not cease or refrain 
from handling, using, transporting, or otherwise deal- 
ing in any of the products of any other Employer or 
cease doing business with any other person, or fail in 
any obligation imposed by the Motor Carriers’ Act 
or other applicable law, as a result of individual em- 
ployees exercising their rights under this Agreement 
or under law, but the Employer shall, notwithstand- 


ing any other provision in the Agreement, when nec- 
essary, handle, use, transport or otherwise deal in 
such products and continue doing business by use of 
other employees (including management representa- 
tives), other carriers, or by any other method it 
deems appropriate or proper.” (J. A. 363) 


In Petitioner’s brief in Patton Warehouse (p. 43), 
Petitioner concedes that Sections 1, 2(a) and 2(b) of the 
Agreement may affect the employer’s business relations, 
but contends that Section 2(c), the above-quoted Section, 
lessens and in some instances negates this effect. This 
contention is wholly untenable for much the same rea- 
sons as are discussed in the preceding section of this brief. 


Article IX, Section 2(c) purports to require an em- 
ployer to continue to handle the products of another em- 
ployer even though its employees have refused to handle 
such products. Petitioner’s argument in this regard must 
make one basic assumption—that an employer can do 
business as well without employees as it can with em- 
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ployees. It is highly doubtful that Petitioner, or any other 
labor organization, would support this argument over a 
bargaining table, if the employer proposed to do away 
with his employee complement. 


No party should be allowed to evade the purpose and 
intent of the Act by the mere insertion of a disclaimer 
such as that contained in Section 2(c) of this agreement. 
Section 8(a) (3) of the Act makes it unlawful for an em- 
ployer to discharge an employee for his union or non- 
union activity, and Section 8(b)(2) makes it unlawful 
for a union to cause or attempt to cause an employer to 
violate Section 8(a)(3). Let us suppose that an agree- 
ment contains the following provision: ‘The Employer 
agrees to discharge any employee who in the opinion of 
the Union discourages membership in the union among 
employees of the Employer; provided, that the Employer 


agrees not to discriminate in regard to tenure of employ- 
ment of any employee to encourage membership in the 
Union.” Would the proviso to this provision make the 
agreement legal? Surely not. 


This Court recognized in Los Angeles Mailers Union, 
supra, that the fact that an employer might be able to 
move goods by means other than his employees does not 
legalize an agreement otherwise proscribed by Section 
8(e) of the Act. The same principle is applicable in the 
case at bar. In Article IX, Section 2(c) of the agreement, 
the Teamsters attempt to disclaim any intent to enter 
into an illegal contract. But the necessary effect of the 
agreement, regardless of the disclaimer, is to violate Sec- 
tion 8(e). It is respectfully submitted that Article LX, 
Sections 1 and 2 of the agreement are illegal and void 
under the Act regardless of the disclaimer provision. 
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E. The Correctness of the Board’s Per Se Approach. 


In the case at bar, the Board’s Trial Examiner found 
Petitioners guilty of an 8(e) violation only because Article 
IX was implemented by certain activities of the Team- 
sters. The Board (J. A. 436) rejected this approach, hold- 
ing that “... the act of entering into, signing, executing, 
or making a contract, either express or implied, which 
is prohibited by Section 8(e), is sufficient to establish a 
violation of that Section without regard to whether there 
are any attempts to implement such contract.” In adopt- 
ing this per se approach, the Board referred to its prior 
decision in the case of Mary Feifer, d/b/a American Feed 
Company, 133 N. L. R. B. 214 (1961). In Mary Feifer, 
the Board examined the legislative history of Section 
8(e), and concluded that Congress “. . . intended to make 
the signing or execution of any such contract an unfair 
labor practice.” 


It is respectfully submitted that the Board was emi- 
rently correct in adopting the per se approach to Section 
8(e) of the Act. The legislative history of the section 
demonstrates that Congress was concerned especially with 
the fact that Section 8(b) (4) of the Act did not prohibit 
an agreement whereby an employer agreed not to require 
its employees to handle goods of another employer. 2 
Legislative History of the Labor-Management Relations 
Act of 1959, 1708; H. Rep. 741, 86th Cong.; Cong. Rec., 
August 12, 1959, p. 14344. Section 8(e) was specifically 
passed to remedy this loophole in the Act’s prohibitions 
against secondary activity. Thus Section 8(e) makes it 
an unfair labor practice to “enter into” any such agree- 
ment, and declares such an agreement “unenforceable and 
void”. 


In light of the legislative history of Section 8(e), of 
the evil at which the Section was directed, and of the ex- 
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press language of the Section itself, it is clear that the 
act of entering into an agreement described in Section 
8(e) is per se a violation of the Act. Accordingly, the 
Board correctly rejected evidence concerning the imple- 
mentation of the agreement. 


Il. Section 8(e) Does Not Violate the Fifth Amendment 
of the United States Constitution. 


Petitioners attack the constitutionality of Section 
8(e), contending that the exemption of the construction 
and apparel and clothing industries js so arbitrary as to 
be violative of the “dues process’ clause of the Fifth 
Amendment to the Constitution. 


The Supreme Court has often held, as Petitioners 
recognize, that the Fifth Amendment to the Constitu- 
tion, unlike the Fourteenth, has no equal protection clause. 


“To hold that Congress in establishing its regulation is 
restricted to the making of uniform rules would be to im- 
pose a limitation which the Constitution does not pre- 
scribe. There is no requirement of uniformity in connec- 
tion with the commerce power...” Currin v. Wallace, 
306 U.S. 1 (1939). The prime limitation of the Fifth 
Amendment on the exercise by Congress of its legislative 
power is that legislation cannot be so grossly discrimina- 
tory or arbitrary as to constitute a deprivation of due 
process. Hirabayashi v. United States, 320 U.S. 81 (1943). 


Petitioners have completely failed to show a depriva- 
tion of due process in the case at bar. Their brief in Pat- 
ton Warehouse (p. 53) quotes a statement by Congress- 
man Roosevelt in the legislative debate preceding the 
passage of Section 8(e). Congressman Roosevelt felt 
that the 8(e) as discriminatory. But his argument quoted 
in Petitioners’ brief shows no more than that the exemp- 
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tion was well hashed out in congressional debate before 
it was inserted in Section (8(e). 


The same attack on the constitutionality of Section 
8(e) as is made here has been rejected by the Fifth and 
Ninth Circuit Courts of Appeal. Employing Lithogra- 
phers of Greater Miami v. N. L. R. B., 301 F.2d 20 (C.A. 5, 
1962); N. L. R. B. v. Lithographers, Local 17, 309 F.2d 31 
(C.A. 9, 1962), cert den. 372 U.S. 943 (1963). In Employ- 
ing Lithographers, the Fifth Circuit examined the ques- 
tion at some length and concluded that there was no dep- 
rivation of due process. The Court pointed out the pe- 
culiar conditions in the exempt industries which were 
considered by Congress in creating the exemption. The 
Court, by Judge Bell, then stated: 


“It may be that the lithographic workers can make 
a case for exemption but that is a matter which ad- 
dresses itself under our system of government to the 
wisdom of the Congress.” 


The Section 8(e) exemption has also been upheld by a 
California District Court in a well-reasoned opinion and 
decision. Brown v. Local No. 17, Amalgamated Lithog- 
raphers of America, 180 F. Supp. 294 (N.D. Calif., 1960). 


It is respectfully submitted that Section 8(e) is not 
violative of the Fifth Amendment to the United States 
Constitution. 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the petition for review be denied and the decision 
of the Board affirmed by this Court. 
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In the 


United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,663 


TRUCK DRIVERS AND HELPERS LOCAL UNION No. 728, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, AND 
SOUTHERN CONFERENCE OF TEAMSTERS, AFFILIATED 
WITH THE INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF ’AMERICA, 
Petitioners, 
v. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


ON PETITION TO REVIEW AND SET ASIDE AN 
ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD 


PETITIONERS’ REPLY BRIEF 


Petitioner adopts the arguments contained in the 
reply to the Board’s brief in companion case 17,662. 
In the instant brief, we reply to the briefs of Inter- 
venors, Watson-Wilson Transportation System, et 
al., and the brief amicus curiae on behalf of Brown 
Transport Corp., charging party. 


1. 


Stripped of the Board’s elaborations, the bare 
bones of the basic arguments in support of the 
Board’s order appear in the briefs of Intervenor and 
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amicus. These are: ‘‘* * * the effect of denying to 
an employer the right to have his employees carry 
out their assigned duties is to require the employer 
to agree to cease handling goods of or doing busi- 
ness with another employer” (Intervenor’s Brief, 
pages 3 and 4), ““* * * The effect of Sections 1 and 2 
of Article IX are (sic) to require a cessation of busi- 
ness by the employer, and the disclaimer in no way 
affects this requirement” (Intervenor’s Brief, page 
4). 


Similarly, amicus says: “* * * the necessary effect 
of such clause is to bring about a disruption of the 
business of their employer. * * * at best, a substan- 
tial change and resultant disruption of the normal 
method of carrying on business would occur” (page 
16). Moreover, both Intervenor and amicus (par- 
ticularly the latter) argue the facts at length (see 
amicus brief, pages 2-13 under the heading: “The 
Impact of the Contract Here Involved and the 
Effects of the Protection of Rights Clause of the 
Contract (Article IX) Was Immediate and Resulted 
in Complete Cessation of Business Between Brown 
and Some Motor Carriers and a Substantial Disrup- 
tion of the Former Business Relationship and Meth- 
od of Doing Business Between Brown and Other 
Carriers:” (page 2).* 


Thus Intervenor and amicus base their support of 
the Board order on “‘the impact” of the contract, 
“the effect” of the contract, and the factual asser- 
tions that the contract in question caused interline 
carriers to cease doing business. 


*Emphasis added in each of the quoted excerpts. 
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But the Board’s decision may not be supported on 
arguments of “impact”, “effect”, or “causal relation- 
ships between the contract and refusals to inter- 
line”, for the Board refused to take evidence on 
these issues, and insisted on deciding the case within 
the four corners of the contract.’ Accordingly, the 
arguments of amicus and intervenor that the evi- 
dence demonstrates that the effect of the contract 
was that the interline carriers cease doing business 
won’t wash. For the Board refused to look to the 
evidence on this point.? By arguing the evidence of 
“effect” and “impact” the intervenor and amicus are 
effectively urging the pertinence of the stipulation 
in Patton that business relations continued; and the 
proffered evidence to the same effect in Brown. We 


1A fair reading of this record would demonstrate that the contract did not 
effect cessation of business relationships. In Patton, it is stipulated that 
***the secondary employers dealt with Patton during the dispute by using 
supervisors and management representatives * * *" (Patton, joint appendix, page 
226). In Brown, the examiner: “refused to receive proof offered by the unions 
that contracting carriers moved and handled freight by or from Brown through 
their usual complement of help or through supervisors, piggy back, spot leases, 
and other methods” (Joint appendix, 405, note number 2). 

2The Board's assertion (Brief, p. 30) that “Petitioners misstate the evidence,” 
and that the Trial Examiner found “substantial evidence of disruption of busi- 
ness relations,” even if true could not support the Board's Order. 

The thrust of the Board argument is: If we had looked at the evidence we 
would have seen disruption of business relations. The point is the Board did not 
look at the evidence. The Board’s lawyer's assertion of what the Board would 
have found if it had admitted and evaluated the evidence, is no support for a 
Decision which, on its face shows that the Board neither admitted nor evaluated 
relevant evidence. 

Moreover, the assertion that we have misstated the evidence is belied by the 
record. The trial examiner found that “normal operations * * * were disrupted.” 
J.A. 410. (Emphasis added; Cf. J.A. 406.) But as we demonstrate infra the 
statute does not require that zormal operations continue. 

Moreover, the examiner acknowledges, J.A. 405, note 2: 

“I refused to receive proof offered by the Respondents (Union) that other 
carriers moved and handled freight to or from Brown through the usual comple- 
ment help of such carriers, supervisors *** and other means or methods of 
operation.” (Emphasis added.) The Board's Brief's partial rendition of the 
facts (Brief, p. 30) does not reflect even that limited evidence which the 
examiner admitted, and it of course takes no account of that which the examiner 
rejected. Cf, J.A. 316-323. 
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join with the charging party and the intervenor in 
urging that the Board should evaluate the record 
evidence as to the effect of the contract. 


2. 


While the Board’s decision eschews consideration 
of evidence as to “effect”, the Board’s brief insists 
on assuming that the contract was “effective to pro- 
cure a cessation of business” (Board’s Brief, p.11).” 
This assumption cannot be made in the light of the 
cited stipulation in Patton, and the rejection of evi- 
dence on the point in Brown. 


This brings us to the very core of the Board’s 
error, where the Board holds (Patton J.A., p. 295): 
“The effect of denying to an employer his privilege 


of replacing employees who refuse to carry out their 
assigned duties * * *is to require the employer to 
agree to cease or to refrain from handling the prod- 
ucts of * * * the employer whose products or serv- 
ices are under the union’s ban.” This finding is con- 
trary to the stipulation in Patton, J.A., 226, and the 
offer of proof in Brown, Brown, J.A., 321 ff. 


‘aThe Board took no note of the evidence as to “effect.” It decided the case 
on the words of the contract. Had it looked at this evidence as to effect it 
would have seen that more than thirty carriers interlined Brown freight. Of 
these four ceased handling Brown's goods; the others mentioned in amicus’ 
brief experienced some difhculties (but not cessation of handling). 


Those who did not handle made no substantial effort to use alternative means. 
Thus their failure was unilateral—and not as a result of the contract; nor can 
union be made responsible for unilateral decisions made by a small number 
of the carriers not to make a sincere effort to utilize alternative and effective 
means of carriage. 

The difficulties of which amicus complains in its Brief cannot support the 
Board's order for two reasons: one, the Examiner would not permit full 
development of the facts; and the Board did not rely on these facts; and two, 
employer's unilateral failure to make bona fide effort to operate as required by 
the contract cannot, in any event, invalidate the contract. 
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Indeed, the Brown amicus Brief tacitly admits as 
much when it insists (Amicus brief, p. 20 ff.) that 
the term “doing business” in 8(E) must be “‘con- 
strued to mean ‘doing business in the normal and 
customary manner’.” Had Congress written the 
statute as amicus would have this Court interpret 
it the Congress would have effectively written $7 
protections of motor carrier employees out of the 
Act. For a statute so providing would require 
workers to whom a picket line is an anthema to 
cross it—and would have precluded any “concerted 
activity for mutual aid and protection (Act §7)”. 
The Congress was at pains not to repeal §7 of the 
Act. In imposing limitations on $7 rights by enact- 
ment of 8(b) and 8(e) it did not eradicate the§7 
rights of employees. 


The right to respect a picket line is a $7 right,’ as 
is the right to engage in concerted activity for mu- 
tual aid and protection.* Exercise of these rights al- 
ways disrupts the normal and customary manner of 
doing business. Doubtless one reason Congress did 
not require that business be done “in the normal and 
customary manner” was that such requirement 
would have obliterated the workers’ rights guaran- 
teed by §7. Instead, Congress forbade contracts 
“whereby such employer ceases or refrains or agrees 
to cease or refrain from handling * * * transporting 
or otherwise dealing * * * etc.”. The manner of 
handling, transporting or dealing is left to the em- 
ployer. He is not required to handle, transport, deal, 
etc. in the “normal and customary” manner, or in- 


3In re L. G. Everist, 142 NLRB No. 20. 
4Cf. NLRB v. Washington Aluminum Co., 370 U.S. 9. 
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deed in any particular manner. The Congressional 
concern was in seeing that the business relationship 
was maintained—not in how it was maintained. The 
contract at issue, by precise terms, insures the 
maintenance of such relationship between carrier 
and interline carrier, the stipulation in Patton 
demonstrates its effectiveness in maintaining busi- 
ness relationships, as would the testimony which the 
Board rejected in Brown. 


It will not do to support the Board’s conclusion, as 
amicus Brown attempts, by insistence that depar- 
ture from “the normal and customary” interline pro- 
cedure amounts to cessation of business. True, the 
examiner found, “that normal transportation or 
handling * * * was * * * delayed, or resulted in devi- 
ation from the usual flow of commerce * * *,” J.A. 
410. This does not amount to cessation of business 
relationships which is all that the statute interdicts; 
and even this finding was on a record from which 
much of union’s testimony had been excluded. 


3. 


Amicus (Brief, p. 25) and Intervenor (Brief, 
p. 16) deprecate our assertion that the clause is 
tailored to protect individual employees in the exer- 
cise of section 7 rights, and that it does not consti- 
tute “an agreement * * * whereby * * * employer 
ceases or refrains * * * from doing business.” The 
Board’s Brief at 21 ff. makes the same point, and all 
rely on the inapposite Los Angeles Mailers case, 
App. D.C. , dll F. 2d 121 (C.A.D.C., 1962), as 
dispositive of the instant case. 
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The common error of Board, amicus and inter- 
venor is in applying the language of the Los Angeles 
Mailers case without regard to the industrial facts 
of life, as they appear in the industrial context in 
which the questioned contract is to be applied. 


When a newspaper employer in the context of the 
traditions and work methods of the printing indus- 
try agrees “that they (mail room employees) are 
not to handle the products referred to, the agree- 
ment, as a practical matter must be held to contem- 
plate that the employer is not to do so,” 311 F. 2d at 
124-125. For there is no one else available to do the 
work, and the jealously guarded craft lines and 
traditional antipathy of one printing craft to do 
another’s work, make it reasonable to conclude that 
employer there could not practicably handle the 
products. 


But in the context of the transportation industry, 
and the present record the employers can (and do) 
handle the products. That fact was explored and 
established in the negotiation of the contract, when 
the practicability of continuing to do business under 
the contract was the subject of clear understanding, 
viz, J.A. 275-276: 


“* * * the question of whether or not the car- 
riers could actually, and, as a matter of actual- 
ity, handle the freight, if their Union employees 
refused to, was discussed; that the carriers 
represented that they thought that they could 
handle the freight through other means, such 
as supervisors, officers, railroads, piggy-back, 
Non-Union employees, extras, casuals and the 
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like, provided the Union would have no objec- 
tion to their using those methods; and that the 
Union took the position at the bargaining ses- 
sion, and is bound by that position, that in the 
event the regular employees refused to handle, 
that the Union would have no objection to the 
company’s using these other means to handle it, 
and would not consider the use of these other 
personnel as a violation of the contract.” 


The prior contract whereby union reserved the right 
“to refuse to handle goods’”* was junked, and em- 
ployer was insulated from any past practice by 
which union or its members may have theretofore 
objected to non-unit or others doing work within the 
unit, and specfic protection was incorporated in the 
contract for employer to do business with a struck 
employer by means which employer, in bargaining 
acknowledged was sufficient.® 


On such a record the ecntract cannot be tortured 
into an “agreement * * * whereby * * * employer 
* * * eeases or refrains” unless one indulges in these 
assumptions: 


(1) That a carrier can effectively act only 
through bargaining unit employees. Negatived by 
employer’s statement in bargaining (J.A. 275-276) ; 
by the stipulation in Patton (Patton, J.A. 226, and 
the proffered proof in Brown,’ (J A. 321 ff.). 


(2) That all bargaining unit employees protected 
in the right to refuse to cross a picket line or handle 


8See J.A. 329, 330. 
6See our original Brief, p. 8ff. 
?Summarized at our original Brief, pp. 14-18. 


9 


unfair goods will exercise such right. Negatived by 
the proof (even as limited in Brown) which shows 
only a score of employees who asserted this right; 
while many more did not. J.A. 248, 259, 290, 298-299, 
316, 318, 322, 404, 405. 


This assumption is also inconsistent with the 
economic facts of life. The Board’s blithe assump- 
tion that the average union member is such a 
dedicated unionist that he will refuse to aid the 
adversary of other workers cannot be squared with 
the “so pronounced” shift in this decade to the 
“indifferent” union member. See Lens, The Crisis of 
American Labor, Perpetua Ed. 1961, pp. 229-230; 
as quoted in the Patton Reply Brief contemporane- 
ously filed herewith. 


These “indifferent” unionists may not be induced 
to boycott; for 8 (b) (4) prohibits union induce- 
ment. Nor is it valid for the Board to indulge the 
presumption that, without inducement, “indiffer- 
ent” union members will refuse to handle the struck 
merchandise. Indeed, had the Board not insulated 
itself from the facts by insistence on determination 
on the face of the contract, thus refusing to observe, 
much less evaluate, the extent to which interline 
business continued to be conducted, it would have 
seen that the contract was not one whereby the 
employer ceases doing business. 


8Moreover, the Board and the enforcing court in Marine ete. Workers tv. 
NLRB, F, 2d , 53 LRRM 2878 (C.A. 3, Aug. 12, 1963), make decisions 
based on the premise that many employees are fearful to file grievances on their 
own behalf, a fortiori, not all employees may be presumed likely to refuse to 
handle goods in order to benefit others. See the Reply Brief in Patton where 
this point is more fully argued. 
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CONCLUSION 


Section 8(b) (4) precludes union concerted activ- 
ity to boycott and union inducement of individual 
boycott action. Section 8(e) prohibits agreement 
with employer to boycott. Together they provide 
wide and effective protection to the public interest 
in continuing business relationships, and confining 
the radiation of the effects of a labor dispute. It is 
not necessary to widen their scope beyond the 
statutory language and thus infringe, indeed, wholly 
eradicate, Section 7 rights of individual choice. The 
Board’s present decision does so. It should be 
reversed. 
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Questions presented Prefaced 


Counterstatement of the case........ Malan saaveatants 

The impact of the contract here involved and the 
effects of the protection of rights clause of the 
contract (Article IX) was immediate and resulted 
in complete cessation of business between Brown 
and some motor carriers and a substantial dis- 
ruption of the former business relationship and 
method of doing business between Brown and 
other carriers 

The facts coneerning Atlanta-New Orleans Motor 
Freight Lines 

Mason & Dixon LinesS.........c00esceceeseveeteae 

Hoover Motor Express.......... 00 essence ee eeees 

Gordons Transports, Inc 

Ryder Truck Lines, Inc. ........ 0. eee ee eee eee ees 

Wilson Truck Company 

Central Truck Lines.............esceeeccceencees 

Other CAarrierS...... cscs c recent eens ceseeseences 

The record shows that shortly after the petitioning 
unions in this case entered into a stipulation in 
the United States District Court for the North- 
ern District of Georgia which provided that pend- 
ing a final disposition of this matter before the 
National Labor Relations Board they would not 
enforce or give effect to the protection of rights 
clause in the contract here involved (J. A. 370), 
freight began again to be handled in the normal 
manner by the employees of the various motor 
carriers in Atlanta, Georgia 


Summary of argument............. eee eee e eee eee 


1 


Argument 

Section 2 of Article IX (the struck goods clause) 
constitutes a typical hot cargo agreement pro- 
hibited by Section S (ec) of the Act; and the 
clause allegedly imposing an affirmative duty on 
an employer to continue to do business with 
other persons does not save it from its innate 
illegality 


Conclusion 


Appendix A 
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Section 8 (b) (4) 

Section S (e) 


COUNTERSTATEMENT OF THE CASE. 


Petitioners’ statement of the case insofar as it sets 
forth the facts concerning the negotiations of the Con- 
tract involved herein, the terms of the Contract which 
are involved, and the Board’s holdings with respect 
thereto, do not need further amplification. However, we 
deem it necessary to more fully set forth the facts with 
reference to the actual events as they transpired upon 
commencement of the dispute between the Charging Party 
and the petitioning Unions; and the effect and impact of 
the disputed Contract upon the Charging Party and the 
neutral motor earriers, parties to the Agreement. 


Without attempting to discuss, cither one way or the 
other, the correctness of the Board’s Order in the com- 


panion case,? mentioned in Petitioners’ Brief, a substan- 
tial dispute did arise between Brown Transport and Local 
728 of the Teamsters Union on February 1, 1961, which 
resulted in picketing of the terminals of both Brown 
Transport Corp., and Hudson Hauling Company.? There- 
after, the course of events which transpired gave rise 
to these proceedings. 


1 In Re Brown Transport Corp., 140 NLRB No. 85. This case is pres- 
ently on appeal in the United States Court of Appeals for the Fifth 
Circuit (Brown Transport Corp. v. NLRB, No. 20297, U. S. Court of 
Appeals for the Fifth Circuit). 


2 As shown in the companion case mentioned in Footnote 1 above, 
Brown contracted out its Atlanta pickup and delivery operations to 
Hudson Hauling Company effective as of February 1, 1961, and there- 
after the pick-up and delivery of freight in Atlanta during all times 
material herein was handled by Hudson Hauling Company. 


The Impact of the Contract Here Involved and the Effects 
of the Protection of Rights Clause of the Contract 
(Article IX) Was Immediate and Resulted in Com- 
plete Cessation of Business Between Brown and Some 
Motor Carriers and a Substantial Disruption of the 
Former Business Relationship and Method of Doing 
Business Between Brown and Other Carriers:* 


As is hereinafter more particularly pointed out, almost 
simultancously with the commencing of picketing, em- 
ployees of various motor carriers who were parties to 
the January 24, 1961 Agreements began to refuse to 
process, cheek, transport, or otherwise handle Brown 
Transport freight which was tendered to the various 
terminals of other motor earriers in Atlanta, Georgia, 
for interchange or interlining. The direct result of the 
refusal of the motor earriers’ dock or terminal employees 
and over-the-road drivers to handle or transport Brown’s 
freight was that the various motor carriers with whom 
Brown normally did business in some cases completely 
ceased doing business with Brown; and in other cases 
where attempts were made to handle the Brown freight, 
it was handled in such a substantially different manner 
than that by which it had previously been handled that 
the result was chaotic insofar as Brown, the other freight 
lines, and Brown’s customers were concerned. The facts 
with reference to these various motor carriers are herein 
diseussed individually. 


The Facts Concerning Atlanta-New Orleans Motor Freight 
Lines: 
During the first two or three days of the dispute, freight 
was dispatched to the terminal of Atlanta-New Orleans 
Motor Freight Company in Atlanta (J. A. 178).4 When 


2 The Contract clauses herein involved are fuily set forth in Appendix 
A to this Brief. 


4 Page references herein are to the Joint Appendix filed by Petitioners 
and Respondent. 


the Hudson driver arrived, the regular dock employees 
refused to check or handle the Brown freight. He was 
told that the Dock Foreman would check his freight, 
but instead of checking the freight, the Dock Foreman 
ignored the driver and continued to do so, causing him 
to wait for several hours. During this time the Hudson 
Hauling Company driver on several occasions asked the 
Foreman to check the freight so as to allow him to un- 
load on the Atlanta-New Orleans dock (J. A. 214, 218). 
The Foreman never complied with this request (J. A. 
218). Finally, upon being requested to move his truck 
away from the dock, the Driver attempted to do so. 
When he did, the trailer became detached from the truck 
and fell on the ground. This was as a result of someone’s 
having pulled the pin which attaches the trailer to the 
truck (J. A. 215, 216). After several hours the trailer 
was picked up, reattached to the truck and returned to 
the terminal of Hudson Hauling Company (J. A. 216, 


218). The freight was never unloaded (J. A. 218). 


Claude Brown, President of the Charging Party, testified 
that during the first two, three, or four days after Febru- 
ary 1, freight was dispatched to the terminal of Atlanta- 
New Orleans Motor Freight on several different occasions, 
but that none of the freight was unloaded at Atlanta-New 
Orleans and that it was returned to the terminal of Hud- 
son Hauling Company (J. A. 178, 179). Although full 
trailer loads of freight were left on the yard at Atlanta- 
New Orleans, none of it was moved and a driver for Hud- 
son had to be eventually dispatched to Atlanta-New 
Orleans’ yard to pick it up and return it to the Hudson 
terminal (J. A. 179). 


Brown further testified that he contacted Sid Johnson, 
President of the Atlanta-New Orleans Company and dis- 
cussed with him the fact that his (Johnson’s) terminal 
in Atlanta was not handling the Brown freight (J. A. 
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180). Brown was informed by Johnson that Atlanta-New 
Orleans was having trouble with the Union and that they 
were not going to accept any of the Brown freight (J. A. 
180). Thereafter, on February 7, 1961, the Charging 
Party herein reecived by Western Union a telegram from 
Atlanta-New Orleans Motor Freight Company and from 
Atlanta-Asheville Express cancelling the interline agree- 
ments which had been in effect between those companies 
and the Charging Party prior to that time. The cancelling 
of interline agreements meant that if Brown Transport 
Corp. routed any freight through Atlanta-New Orleans, 
the freight would be handled by Atlanta-New Orleans, if 
handled at all, only upon a local rate arrangement which 
is considerably more expensive than the handling of 
freight under interline agreements (J. A. 182, 183). There- 
after, the Charging Party made no further attempts to 
ship any freight through Atlanta-New Orleans with the 
exception of two intrastate shipments which the Georgia 
Publie Service Commission forced that company to handle 
(J. A. 183, 184). 


Mason & Dixon Lines: 


Immediately upon commencement of the dispute at 
Brown on February 1, 1961, the dock employees at Mason 
& Dixon Lines refused to handle, work on, transport or 
process any of the freight cither destined to Brown or 
delivered by Brown to the terminal of Mason & Dixon 
Lines in Atlanta for interchange (J. A. 37, 38, 39, 202, 
203). The result was that Mason & Dixon was forced to 
attempt to handle Brown’s freight through supervisors 
resulting in the freight being delayed and not departing 
the Mason & Dixon Lines Atlanta terminal as it would 
have during the normal course of business prior to Febru- 
ary 1, 1961 (J. A. 104). The dock employees were asked 
to handle the freight by supervisors at Mason & Dixon 
Lines and they refused to do so (J. A. 37, 38, 203, 202). 


Finally, on or about February 15, 1961, the over-the-road 
drivers of Mason & Dixon Lines, who were covered by a 
contract with the Petitioning Unions, refused to pull 
trailers which were loaded with Brown Transport freight 
or bearing any Brown shipments over the road (J. A. 42, 
104). All of the available drivers in the Atlanta terminal 
were requested to handle the freight and they refused 
(J. A. 196, 197, 199). Thereafter, on February 16, Ewing 
Greene, Viee President of Industrial Relations of Mason & 
Dixon Lines, instructed Mr. I.oudenslager, Transportation 
Manager of Mason & Dixon Lines, to issue an embargo 
on all Brown freight and on that date an embargo was 
issued and served on the Charging Party and filed with 
the Interstate Commerce Commission (G. C. Ex. 5, J. A. 
39, 40, 103, 104). Greene testified that the embargo was 
issued because they had a problem of moving over-the- 
road freight due to the fact that their over-the-road 
drivers would not pull the Brown freight (J. A. 104). 
Greene testified that it created such an imposition in at- 
tempting to use supervisory personnel to haul freight 
over-the-road, and caused such substantial delays, that 
he considered it more expedient to embargo Brown ship- 
ments (J. A. 104). He further testified that his employees 
had refused to handle these shipments because of the 
rights they had under the Contract of January 24, 1961, 
between the Petitioners and his Company (J. A. 104). 
Thus it is apparent that the contracts in effect between 
the parties and in force at the time, namely the Agree- 
ments of January 24, 1961, were agreements which caused 
Mason & Dixon Lines to cease handling the freight of 
Brown Transport, the Charging Party herein. 


Hoover Motor Express: 


The evidence shows that immediately after the com- 
mencement of the dispute between the Petitioning Unions 
and the Charging Party, the dock employees at the ter- 
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minal of Hoover Motor Express in Atlanta, Georgia, re- 
fused to handle Brown freight (J. A. 126, 127, 129, 180, 
230, 231, 232). The Hudson Hauling Company driver was 
allowed to unload the freight on Hoover's dock in At- 
lanta and thereafter the freight remained on the dock or 
in trailers on Hoover’s yard and was not transported or 
moved as it usually was in the normal course of business 
prior to February 1, 1961 (J. A. 130, 131, 186, 234). The 
evidence shows that the Charging Party continued to de- 
liver freight to Hoover Motor Express for some time after 
February 1, and that of all the freight delivered or inter- 
lined by Brown to Hoover, only one trailer load actually 
departed Hoover’s terminal (J. A. 131). Even this trailer 
load was not handled by Hoover Motor Express, but was 
in fact handled by employees of Tompkins Motor Lines 
(J. A. 130, 131). Thus, from the commencement of the 
dispute, Hoover ceased handling Brown freight over the 
road. 


The evidence further shows that after the first trailer 
load of freight was handled by Tompkins Motor Lines in- 
stead of Hoover, that thereafter no further Brown freight 
was moved away from the dock or premises of Hoover, al- 
though it was tendered and left with Hoover on several 
different occasions (J. A. 131, 186, 234). Claude Brown 
testified that after receiving rumors that the freight that 
Hudson was leaving at the terminal of Hoover was still 
there, he went to the terminal of Hoover Motor Lines in 
the company of Mr. Shumaker, a representative of the 
Interstate Commerce Commission, and there found all of 
the freight that had been left still sitting either in the 
terminal or on trailers in the terminal yard at the prem- 
ises of Hoover Motor Lines. He testified he did not recall 
the exact date, but remembered that some of the shipments 
were Valentine’s Day candy and that Valentine’s Day had 
come and gone by that time (J. A. 185, 186). Thus, it 
must have been at some time subsequent to February 14, 
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1961. Brown further testified that some of the shipments 
were intravenous solutions which were routed through 
Hoover Motor Lines to hospitals, and that those solutions 
were still on the premises of Hoover and had not been 
shipped (J. A. 186). Brown further testified that there- 
after, in the light of the fact that Hoover was not trans- 
porting or handling his freight, he did not attempt to 
interline any further freight through Hoover Motor Lines 
(J. A. 186). The Hudson driver, Harold Moore, who had 
delivered the freight to Hoover testified that on one oc- 
casion when he went to Hoover with a load of freight it 
was flatly refused by the Assistant Terminal Manager who 
showed him the contract between Hoover and Petitioning 
Unions and told him that under the contract Hoover could 
not require the men to handle the freight and that they 
could not accept the freight, although they hoped to do so 
soon (J. A. 236). The Hudson driver was not allowed to 
unload the freight and it was returned to the Hudson ter- 
minal (J. A. 231, 232, 233, 234, 235). 


Thus, the Record very clearly shows that because of 
the contract in effect between Petitioners and Hoover 
Motor Lines, Hoover effectively ceased handling the 
freight tendered and offered to it for interchange by the 
Charging Party on and after February 1, 1961. 


Gordons Transports, Inc: 


The evidence shows that immediately upon commence- 
ment of the dispute between the Petitioners and the Charg- 
ing Party on February 1, 1961, the employees employed 
at the terminal of Gordons Transports, Ine., in Atlanta 
refused to handle Brown freight (J. A. 164, 165, 166, 167). 
The evidence further shows that when the employees of 
Gordons refused to handle the freight, the responsible of- 
ficials in charge of the terminal informed the Charging 
Party and the drivers for Hudson Hauling Company that 
they could not accept freight tendered to them by Brown 
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Transport (J. A. 167, 175, 176, 177). The Office Manager 
for Gordons indicated on a bill of lading of one shipment 
that Gordons could not handle the freight because the 
union employees had refused to handle it (J. A. 176; 
G. C. Ex. 9). At no time subsequent to February 1, 1961, 
and up until approximately March 24, 1961, did Gordons 
Transports, Ine., handle, transport, or otherwise process a 
single shipment of freight tendered by the Charging Party 
(J. A. 164, 167). It completely and effectively cut off its 
business relationship with the Charging Party as a result 
of its inability to handle the freight when its employces 
under the contract in force with Petitioners refused to 
perform their customary and usual duties at the terminal. 
Here again, this employer ceased handling, transporting, 
or otherwise dealing in the products of Brown Transport 
Corporation within the meaning and definition and terms 
of Section S (ce) of the Act, as a direct result of the agree- 
ments between Gordons and the Petitioning Unions entered 
into on January 24, 1961. 


Ryder Truck Lines, Inc.: 


The evidence shows that immediately upon commence- 
ment of the dispute between the Petitioning Unions and 
Brown Transport, the employees at Ryder Truck Lines, 
Ine., refused to handle Brown freight tendered to it by 
Hudson Hauling Company (J. A. 60, 261, 265, 266). The 
evidence further shows that shortly after commencement 
of the dispute, several trailer loads of freight were not 
handled by Ryder because they were unable to move it 
over the road by their line drivers. Moreover, Ryder could 
not arrange for the railroad to handle it by piggy back 
due to the fact that the railroad had no facilities at the 
destination of the shipment involved (J. A. 60, 66, 67). 


Walter E. Gibson, District Manager for Ryder, testified 
that because of the refusal of his terminal employees to 
handle Brown freight and because of the refusal of the 
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over-the-road drivers to pull the freight over the road, he 
made the decision to eecase handling Brown's freight he- 
yond the point of loading it on trailers and delivering it 
to the railroads for piggy back delivery (J. A. 60, 61, 68, 
173). He testified that thereafter the railroad handled the 
freight (J. A. 74, 75). The evidence further shows that 
Gibson made this decision to change his normal and cus- 
tomary way of doing business with Brown Transport and 
the handling of Brown freight because of the contractual 
provisions specifying certain rights of his employees con- 
tuined in the January 24 agreements (J. A. 73, 74). Not 
only did the contract in this instance result in actual re- 
fusals to handle freight at all due to inability to get road 
drivers to pull it, but it shows that there was a substantial 
change in the method of handling the freight, resulting 
in substantial delays in shipment. Claude Brown testified 
that one shipment of lawn mowers was delayed some 17 
days and was ultimately found on a railroad car in Dub- 
lin, Georgia (J. A. 187, 189, 190). He further testified 
that as a result of delays involved in the handling of such 
freight for various of his customers, he lost their ac- 
counts and could no longer interline these shipments 
through the various motor carriers whom he had _ pre- 


viously used for interlining (J. A. 191). The evidence 
shows clearly that a systematic attempt to get the em- 
ployees at Ryder to handle the freight was made. Various 
supervisory officials requested the employees to handle the 
freight at the terminal to pull it over the road, but were 
unsuccessful in their efforts (J. A. 261, 262, 265, 266). 


Wilson Truck Company: 


The evidence shows that at the Wilson Truck Company 
immediately after February 1, 1961, the terminal em- 
ployees refused to handle Brown freight and the over- 
the-road truck drivers refused to haul it over the road 
(J. A. 106, 107, 108). Dan T. Patterson, Southern Divi- 
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sion Manager at Wilson Truck Company, testified he made 
the decision to attempt to handle the freight by his super- 
visory personnel to the point of turning it over to the rail- 
road for further handling through piggy back operations 
(J. A. 106, 111, 113, 114). He testified that never before 
during the course of his ordinary and usual business had 
he shipped any of Brown’s freight by piggy back method 
(J. A. 113). His decision shows that there was a substan- 
tial change in his method of dealing with Brown Trans- 
port as a result of the refusal of the men to handle or 
work on Brown freight. The evidence shows that a sys- 
tematic attempt was made by the foremen and super- 
visory officials at Wilson Truck Company to get regular 
terminal and over-the-road employees to handle the Brown 
freight at the terminal and to haul it over the road, but 
they were unsuccessful at Wilson, as the supervisors had 
heen at Ryder (J. A. 107, 108, 109, 110, 111, 205, 206). 
Again, the evidence shows that this change in the method 
of handling Brown freight and the actual handling of it 
by the railroads rather than Wilson Truck Company, who 
was a party to the agreements with Petitioning Unions, 
was due to the agreements and the employees’ refusal to 
handle the freight under Articles TX and X of the Jan- 
nary 24 Memoranda of Agreements (J. A. 107, 118). 


Central Truck Lines: 


R. B. Durham, Operations Manager at Central Truck 
Lines, testified that subsequent to February 1, 1961, he 
made the decision to attempt to handle Brown freight 
tendered by Hudson Hauling Company through the use 
of supervisors because his regular employees had de- 
clined to handle Brown traffic (J. A. 139, 140). He fur- 
ther testified in reference to a shipment of Brown freight 
on February 2 that his company could not handle it at 
all, and that he had had to request Hudson Hauling Com- 
pany to send back to the terminal to pick it up; and that 
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that particular shipment was picked up and was not 
handled by Central at any time (J. A. 140). He testified 
that shortly after the dispute commenced, a shipment of 
freight was handled by supervisors up to the point of 
being placed on the over-the-road trailers and that on 
some occasions his line drivers hauled Brown freight be- 
cause they did not know the loads contained Brown’s 
freight (J. A. 141). He testified that one particular ship- 
ment tendered by Hudson Hauling Company was delayed 
some two or three days at the terminal prior to the time 
it left, although in the normal course of business it would 
have left the terminal on the same day (J. A. 141). Dur- 
ham further testified that devious means were used to get 
Brown freight handled during the period between Feh- 
ruary 1 and approximately March 24, 1961 (J. A. 141, 
142, 143, 145). He testified that Brown would pick up 
Central trailers and take them over to the Hudson Haul- 
ing Company terminal, and that Hudson Hauling Com- 


pany employees would load their trailers and then return 
the trailers to the Central premises (J. A. 142), although 
this was not the normal method of doing business prior 
to February 1. 


Durham testified that in order to handle such freight 
after about the first two weeks in February it was neces- 
sary for him to arrange through independent contractors 
or lease contractors to have them haul the Brown freight 
over the road to its destination (J. A. 143, 144, 145). He 
further testified that the over-the-road drivers refused to 
pull the freight after about two weeks following February 
1 (J. A. 143). Durham testified that the refusal of the 
regular employees to handle the freight, necessitating the 
use of supervisors and lease operators, caused substan- 
tial delays in the handling of Brown freight; and that on 
several occasions the freight stayed at the terminal for 
several days at a time (J. A. 141). Durham testified that 
there was a 50 percent reduction in the amount of Brown 
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freight which was handled in the above fashion by Cen- 
tral (J. A. 146). Thus, it is clear that the contract in 
question caused Central Truck Lines to cease handling 
Brown freight over the road, and to substantially change 
its method of operating with the result that in several 
instances customers were lost, both by the Charging Party 
and Central Truck Lines, and freight was not reecived by 
Central Truck Lines that would in the ordinary and nor- 
mal course of business have been routed through both 
the Charging Party and Central Truck Lines. 


Other Carriers: 


The Record also shows that other carriers substantially 
changed their method of doing business with Brown 
Transport Corp. and that there were other actual refusals 
to handle Brown freight by other motor carriers which 
were parties to the contract involved. For instance, the 
Record shows that at least one shipment was refused by 


Pike Transfer Company (J. A. 220-224). Northern Freight 
Lines and Johnson Freight Lines Company had to handle 
Brown freight through the use of supervisors rather than 
their regular terminal employees (J. A. 229, 230, 244). 


The Record Shows That Shortly After the Petitioning 
Unions in This Case Entered Into a Stipulation in the 
United States District Court for the Northern Dis- 
trict of Georgia Which Provided That Pending a 
Final Disposition of This Matter Before the National 
Labor Relations Board They Would Not Enforce or 
Give Effect to the Protection of Rights Clause in the 
Contract Here Involved (J. A. 370), Freight Began 
Again to Be Handled in the Normal Manner by the 
Employees of the Various Motor Carriers in Atlanta, 
Georgia: 

The Record herein shows that on or about March 22, 

1961, the Petitioners here entered into a stipulation with 
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the Regional Director of the National Labor Relations 
Board for the Tenth Region in connection with a case 
pending in the United States District Court for the North- 
ern District of Georgia in which the Unions agreed that 
the Protection of Rights Clauses herein involved would 
not be enforeed pending a final disposition of the matter 
before the National Labor Relations Board.® Also, it 
appears from the Record that shortly thereafter a notice 
was posted on the bulletin boards of the various motor 
carriers in Atlanta, Georgia, which was purportedly signed 
by Mr. R. C. Cook, President and Business Agent for 
Local Union 728. The Record shows that immediately 
thereafter Brown’s freight began to be handled in the 
normal manner by the other motor carriers and their 
employees as it had been handled prior to February 1, 
1961, when the dispute arose (J. A. 44, 90, 91, 95, 107, 
108, 132, 144, 168). Thus, it is clear that the contracts, 
and specifically Articles IX and X, were instrumental in 
disrupting business relationships that had previously ex- 
isted between Brown and the various motor carriers who 
were parties to the contract. 


m5 Walter C. Phillips et al. v. Southern Conference of Teamsters and 
Truck Drivers and Helpers Local Union 728 et al., Civil No, 7531, U. S. 
District Court for the Northern District of Georgia (J. A. 370, 381). 
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SUMMARY OF ARGUMENT. 


(1) Section 8 (ec) of the National Labor Relations Act 
renders unlawful any agreement, express or implied, 
whereby any employer ceases or refrains, or agrees to 
cease or refrain, from handling, using, selling, transport- 
ing, or otherwise dealing in any of the products of any 
other employer, or ceases doing business with any other 
employer, without regard to the intent of the contracting 
parties or the objectives sought in entering into such an 
agreement. 


Section S (e), unlike Section 8 (b) (4), specifies a type 
of agreement that shall be considered unlawful, without 
regard to the intent of the parties or the objectives sought. 
On the other hand, Section 8 (b) (4) of the Act condemns 
certain specified activities only where it is shown that 
such activities are engaged in for the purpose or with 
the intent of, accomplishing or attaining certain prohib- 
ited objectives which are enumerated in that section. 
Thus, Petitioners’ argument that the legality of the con- 
tract is determined by the objective sought to be accom- 
plished by the contracting parties, i. e., the protection of 


rights of the individual employees, is misplaced and has 
no validity with respeet to a determination of the legality 
of a contract which literally and factually violates Section 
8 (ec) of the Act. 


(2) In construing Section 8 (e), the term ‘‘doing busi- 
ness’’ and the other terms describing various methods of 
doing business, such as ‘‘handling’’, ‘‘transporting’’, ete., 
must be construed to mean ‘‘in the usual or customary 
manner.’’ Otherwise, the statute could be stripped of its 
vitality and usefulness through subterfuge by the use of 
various alternative methods or schemes under which it 
could be claimed that a total cessation of the business 
relationship had not occurred and that, therefore, there 
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was no violation of Section 8 (e). An interpretation of 
Section 8 (e) which would allow a substantial disruption 
of an existing business relationship, such as shown to 
have resulted in this case as a result of the contract 
clauses involved, upon the theory that somehow or other 
some semblance of a business relationship was maintained, 
would indeed make a mockery of Section 8 (ce) and com- 
pletely thwart the purposes sought to be accomplished 
by Congress in its enactment. Thus, it is absolutely neces- 
sary that the methods of doing business and the term 
‘<doing business’’ set forth in Section 8 (e) be construed 
to mean in the ‘‘usual, customary or ordinary manner’’ 
of doing business. 
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ARGUMENT. 


Article LX, Section 1 (the Picket Line Clause), allows 
employees to unilaterally choose not to cross picket lines 
or to go upon any property involved in a labor dispute, 
including not only the picket lines of unions which are par- 
ties to the agreement, but picket lines of any sort and with- 
out limitation. It is at once obvious, we submit, that even 
if this clause was designed, as claimed by Petitioners, to 
allow an employee to choose not to cross a picket line or 
to refuse aid to any employer involved in a dispute with 
his employees, the necessary effect of such clause is to 
bring about a disruption of the business of their employer. 
Employers, such as the Intervenors involved herein, cus- 
tomarily and normally do business with other employers 
and persons through their employees who pick up and de- 
liver goods for shipment at the premises of other business 
establishments. The Petitioners argue that under the con- 
tract herein involved, the contracting employers are 
allowed to use other methods of doing business, such as 
using supervisors, cartage agents, and the like. This does 
not erase the otherwise illegality of the disputed clause, 
nor insure that the normal business usually carried on be- 
tween the two employers would be continued. There is no 
assurance that any employer would have the supervisory 
staff available to enter upon the premises of some other 
person engaged in a labor dispute; nor is there any assur- 
ance that any other alternative means would be available. 
Moreover, at best, a substantial change and resultant dis- 
ruption of the normal method of carrying on business 
would oceur. It is obviously true that in every instance a 
substantial change would occur; and it is likely that in 
most instances a complete cessation of the business rela- 
tionship would result. It is more than probable that a 
motor carrier, when faced with the proposition that his 
regular employees would not cross a picket line at some 
other person’s premises or would not enter upon any prop- 
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erty involved in a labor dispute, would clect simply to 
avoid dealing with such person or employer rather than 
going to the trouble, inconvenience and expense of arrang- 
ing some alternative means to handle that particular em- 
ployer’s freight. 

The clause in question does not protect any legitimate 
rights of employees as contemplated by the Act. It is clear 
that the proviso in Section 8 (b) (4) protecting an em- 
ployee’s right not to enter upon the premises of any em- 
ployer where his employees are engaged in a strike ratified 
or approved by the employees’ representative does not, and 
was not intended to, give employees the right to refuse to 
cross any picket line, even unlawful ones, such as wildcat 
strikes in violation of contract, strikes for unlawful pur- 
poses, and strikes which fail to comply with pertinent 
provisions of the statute. The Board here has sought, by 
its decision to protect the legitimate rights of employees 
and at the same time construe Section 8 (e) so that the 
intent of Congress in enacting that section, i. e., the pro- 
tection of neutral employers, is fulfilled. It is at once ap- 
parent that a motor carrier should not be involved, at 
great expense and disruption of his business, in another 


person’s labor dispute on account of his employees’ refusal 
to cross wildcat picket lines, unlawful picket lines and 
picket lines established which are not protected by perti- 
nent provisions of the Act. 


The Petitioners’ argument that the clause does not trans- 
«ress the prohibitions of Section 8 (e) because of its alleged 
purpose of providing protection to employees who would 
clect to refuse to cross such picket lines is not well founded. 
No matter how desirable such an objective or purpose 
might be from the standpoint of the union or the individual 
employees who might be involved, Congress has neverthe- 
less declared that the public interest will be best served by 
protecting the normal and customary business operations 
of a neutral employer. 
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The statute was enacted in the public interest. It was 
not designed to protect nor provide private rights, but to 
promote the free flow of commerce and to prohibit ‘‘acts 
or practices which jeopardize the public health, safety or 
interest.’’ Section 1 (b), National Labor Relations Act, as 
amended, 1947, 29 U. S. C. 141 (b); Amalgamated Utility 
Workers v. Consolidated Edison Company of New York, 
Inc., 309 U. S. 261, 84 L. Ed. 738. 


Congress, having determined that it will best serve the 
public interest to insulate neutral employers from entangle- 
ment in labor disputes not their own by outlawing ‘‘hot 
cargo’? contracts, any agreement, no matter how disguised, 
which seeks to frustrate that Congressional purpose cannot 
be legalized merely upon the claim or assertion that it was 
intended to protect or provide individual rights for em- 
ployees. 


Section 2 of Article IX (the Struck Goods Clause) Consti- 
tutes a Typical Hot Cargo Agreement Prohibited by 
Section 8 (e) of the Act; and the Clause Allegedly 
Imposing an Affirmative Duty on an Employer to Con- 
tinue to Do Business With Other Persons Does Not 
Save It From Its Innate Megality. 


It can be seen from a cursory reading of Section 2 of 
Article IX that the provision which allows employees to 
refuse, with impunity, to perform their regular duties for 
their employer is a typical hot cargo clause of the type 
which Congress intended to prohibit. It is abundantly 
clear from the legislative history® that this clause is the 
very type of agreement which the statute was designed 
to prohibit. 

5 The legislative history is fully and completely set forth in Respond- 
ent’s Brief and its arguments as to such legislative history are hereby 
adopted. 

We also adopt the arguments advanced by the Respondent as to the 
constitutionality of Section 8 (e), a matter which has been determined 
adversely to Petitioner’s contentions by the Court of Appeals for the 
Fifth Circuit in Employing Lithographers of Greater Miami v. NLRB, 


301 F. 2d 20 (C. A. 5, 1962); and NLRB v. Lithographers, Local 17, 309 
F. 2d 31 (C. A. 9, 1962), cert. den. 372 U. S. 943 (1963). 
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We submit that it goes without saying that if the em- 
ployees of an employer may, with impunity and without 


any fear of disciplinary action on the part of their em- 
ployer, refuse to perform their regular and customary 
duties in connection with the handling or transporting of 
freight, their employer cannot continue to do business in 
any realistic sense with the employer whose freight, goods 
or merchandise is the subject of the employees’ boycott. 
To say that the employer may use some alternative method 
for the handling or transporting of ‘‘hot’’ freight, is no 
solution. Such alternative means or methods may or 
may not be available; and if available, might be so ex- 
pensive that the neutral employer whose employees are 
engaging in the boycott would elect instead simply to 
discontinue business with the employer engaged in the 
dispute with the Union. Such has been amply demonstrated 
by the facts of this case. For instance, at least one motor 
freight carrier completely embargoed Brown’s freight. 
Another motor freight carrier cancelled interline agrec- 
ments with Brown; and other motor freight carriers either 
refused to accept freight tendered to them for inter- 
lining, or if they did accept it, simply allowed it to ac- 
cumulate at their terminals without further shipment to 
the consignees. This, of course, constituted a cessation 
of business within the meaning of Section 8 (e). The 
Petitioners’ argument that the freight was handled over- 
looks the uncontroverted facts in the Record. Moreover, 
those freight lines which attempted to handle the freight 
of Brown through the use of supervisors, piggy-backing, 
spot leasing, cte., did so only with the result of consider- 
able delay of the freight involved and considerable loss 
of revenue. 


The so-called affirmative obligation of the employer to 
continue to do business with other persons, which 1s con- 
tained in Scetion 2 of Article IX, does not change this 
clause from its true status as a typical hot cargo clause 
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of the type outlawed by Congress in Section 8 (e). The 
Petitioners claim that this so-called savings clause or 
affirmative obligation provision in the contract vitiates 
the otherwise unlawfulness of the clause, is not a valid 
one. 


The Courts have previously held that an employer 
normally and customarily does business through the use, 
functions, and duties of its employees, and both the Board 
and the Courts have held that if the employees of an em- 
ployer are allowed to refuse to perform their normal and 
customary duties, the employer cannot continue to do 
business with other persons. Indeed, the refusal to handle, 
transport, or work on freight, goods or commodities is 
nothing more or less than a strike as to the particular 
freight, goods, or commodities involved; and certainly in 
most instances a strike results in a cessation of the normal 
business relationship which existed as to the struck em- 
ployer. 

Unless the term ‘‘doing business’? and those terms 
which describe various methods of doing business which 
are set forth in Section 8 (e) of the Act are construed to 
mean ‘‘doing business in the normal and customary man- 
ner’? the statute will be stripped of all of its vitality. 
The instant contract is only one of many possible schemes 
for writing language into a contract so as to be able to 
claim that business actually continued, even though the 
resulting disruption of the business would be so substan- 
tial as to render the business relationship unprofitable, 
eumbersome, and not worth continuing. This was the 
very thing which Congress intended to prohibit when it 
enacted Section & (e). Moreover, if, under the cireum- 
stances of this case, Petitioners’ argument that no cessa- 
tion of the business relationship eame about, then at what 
point would it be decided that a cessation of business did 
occur? Under Petitioners’ theory, proffered in this case, 
one shipment during the course of a week or a month 
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would constitute ‘‘doing business’? and would support its 
claim that the freight was handled. Moreover, shipments 
which ultimately might be handled in some fashion could 
be so substantially delayed, as they were in this case, 
that it would have been tar better, insofar as a shipper 
might be concerned, to have had the freight refused in 
the first instance. In any event, it is quite clear that the 
impact and effect of such a clause, as shown from the 
evidence in the Record in this case, is to embroil and en- 
tangle neutral employers (the motor freight lines who are 
Intervenors in this case) in a dispute which does not in- 
volve them and in which they have taken no part nor 
should rightfully be concerned. To prohibit the entangle- 
ment of the business of a neutral employer into labor dis- 
putes of other persons, was the very purpose for which 
Section 8 (e) was enacted. Any device or scheme em- 
bodied in a contract, no matter how artfully phrased or 
how ingeniously devised which causes an employer to 
cease doing business with any other person in the usual 
or customary manner, or to cease handling, using, or 
transporting the products of any other person in the nor- 
mal, usual and eustomary manner, runs head-on into the 
statutory prohibitions which Congress intended to enact 
as set forth in Section 8 (e) of the Act. 


The various Courts which have had occasion to consider 
clauses contained in labor contracts whereby employers 
agreed that their employees would not have to handle, 
work on, or transport so-called ‘‘unfair’’ goods, have con- 
sistently held them to be in violation of Section 8 (a) (ce) 
of the Act. The United States Court of Appeals for 
Fifth Cireuit, in considering a similar clause, held as 
follows:® 


6 The clause in question was as follows: 


“Section 22. The Company agrees that it will not discharge, disci- 
pline or discriminate against any employee because such employee 
refused to handle any lithographic production work which was made 
in a shop not under contract with the Amalgamated Lithographers 
of America, or because such employee refuses to handle any struck 
lithographic work of the type described in paragraph 20.” 


‘Under the Refusal to Handle Clause, in pertinent 
part, the employer would bargain away his right to 
discharge or discipline an employee for refusing to 
handle lithographic production work made in a shop 
not under contract with the union. Thus, the em- 
ployer would again violate Section 8 (¢) in impliedly 
agreeing to cease and refrain from handling such 
work of the non-union employer. Cf. Local 1976, 
United Brotherhood of Carpenters, supra... .”’ 

Employing Lithographers of Greater Miami, Flor- 
ida v. NLRB, 301 F. 2d 20, 30 (1962), 5th 
Cir. 

This Court has clearly held that an employer functions 
through his employees and that when an employer enters 
into an agreement that his employees are not required to 
handle the products of other persons, the agreement must 
be held to violate Section 8 (e) of the Act. Moreover, in 


the same case this Court pointed out that the mere fact 
that some alternative means might be available through 
the use of other employees outside the bargaining unit 
does not remove the taint of illegality from the contract. 
This Court said: 


‘*... The Union’s contention to the contrary is that 
‘employees’ are required by the agreement not to 
handle or deal in the ‘hot’ products, whereas section 
8 (e) condemns only an agreement whereby the ‘em- 
ployer’ is required not to do so. But the employer 
functions through his employees in the matter with 
which we are concerned. When he enters into an 
agreement with their representative that they are not 
to handle the products referred to, the agreement as 
a practical matter must be held to contemplate that 
the employer is not to do so. The fact, if it be a fact, 
that other employees, not covered by the agreement, 
may be available to handle the goods does not serve 
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to take the case out of the prohibitions of section 
8 (ec). It would be unrealistic and inconsistent with 
the purpose of the Act to clothe with legality per- 
mission for the employer to agree that some of his 
employees are excused from their normal functions 
because other employees would be called upon to do 
their work, if it would be unlawful to agree to excuse 
all for the same reason some are excused. As the 
Trial Examiner, with Board approval, stated: 

‘In practical effect, there is no distinction be- 
tween an employer agrecing that he will not do 
business with another employer and on the other 
hand agreeing that he will not require his em- 
ployees to handle outside merchandise from an- 
other employer. He is actually agreeing with 
the bargaining representative of his employees 
to stop doing business with the other employer 
under given circumstances.’ 

“The order of the Board is enforeed.”’ 
Los Angeles Mailers Union No. 9, International 
Typographical Union, AFL-CIO v. NLRB, 
114 U. S. App. D. C. (....), 311 F. 2d 121 
(1962). 


In a case decided by the United States Court of Ap- 
peals for the Ninth Cireuit the same arguments urged by 
Petitioners here were rejected by that Court. That Court 
held that the mere fact that the contract in question was 
intended to protect the individual right of an employee to 
elect not to handle goods, ete., did not immunize the con- 
tract from its obvious illegality. The Court held that: 

“The final questioned clause is the so-called ‘re- 
fusal to handle’ clause, contained in section 25 of the 
proposed agreement. The Board found and concluded 
that this clause is unlawful for the same reason that 
it determined the termination clause to be unlawful. 
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‘Respondents argue that the refusal to handle 
clause merely preserves to the individual the option 
to handle or refuse to handle certain work. They 
argue that the Act is not intended to impinge upon 
the right of an employee to determine for himself 
whether he would handle hot cargo. 

“In our view it was not unreasonable for the Board 
to conclude that this clause constitutes a sanction 
available to the union to enforee the trade shop and 
termination clauses which we have held to be un- 
lawful under section &(e). We therefore hold that 
the Board did not err in making this determination. 


” 


NLRB v. Amalgamated Lithographers of America 
(IND) and Local No. 17, etc., 309 F. 2d 31, 
42, 9th Cir. (1962). 


See also District No. 9 International Association of Ma- 
chinists v. NLRB, ... U. S. App. D. C. ..., 315 F. 2d 33 
(1962). 


That the saving clause of the instant contract does not 
constitute a defense has been clearly pointed out by the 
Board in the case of In re Dan McKinney Co., 137 NLRB 
649. In that case the Board properly, we submit, ex- 
pressed the Congressional purpose of enacting Section 
8 (e) of the Act. The Board said: 


“‘Congress, in banning all hot cargo clauses, was 
intent on reaching every device, no matter how dis- 
guised, which, fairly considered is tantamount to an 
agreement to cease doing business for an unlawful 
reason. Therefore, a device which does not completely 
climinate an invalid clause is ineffective.’’ 


The Petitioners argue in their Brief that the Board’s 
decision rests upon assumption rather than fact. We sub- 


mit to the contrary that the proven and undisputed facets 
in the Record show: 


(1) The motor carrier employers (Intervenors here) 
whose employees refused to handle Brown’s treight could 
not effectively carry on the normal business relationship 
which had previously existed between them and Brown. 


(2) As long as the contract in this case was operative 
and in effect the employees of the various motor carriers 
who were parties to the contract refused to handle 
Brown’s freight, the result of which was complete cessa- 
tion of business in some instances and substantial disrup- 
tion in other instances. 


(3) There were no practicable alternatives for the han- 
dling of Brown’s freight which substantially approached 
the normal or customary business relationship. 


Thus, Petitioners’ argument that the Board’s decision 
rests upon assumption rather than fact is misplaced. The 
Record amply supports factual findings in accordance with 
the matters outlined above. Petitioner’s argument in its 
Brief that only 20 to 30 of thousands of employees of the 
contracting employers refused to handle Brown’s freight 
is ludicrous. We submit that it is abundantly clear from 
the evidence in the Record that upon commencement of the 
dispute between Petitioners and Brown there occurred a 
simultancous refusal to handle Brown’s freight by prac- 
tically every employee employed by the various motor 
freight carriers in Atlanta, Georgia. This resulted in ef- 
forts, albcit in some instances futile, on the part of some 
freight lines to handle Brown’s freight through abnormal 
means. It is clear, however, that where such attempts 
were made the resulting situation was not satisfactory and 
did not result in a continuation of the business relationship 
that had been previously maintained with Brown. 
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Section 4 (the Hazardous Work Clause) Shows on Its Face 
That It Is a Punitive Measure Designed to Force and 
Require the Various Motor Carriers Who Are Parties 
to the Contract to Cease Doing Business With Other 
Persons Who Might Be Engaged in a Labor Dispute. 
As Such, It Is a Clear Violation of Section 8 (e) of 
the Act. 


We adopt the Respondent's argument as to the illegality 
of this particular clause and will not unduly burden the 
Court by repeating that argument here. 


CONCLUSION. 


We respectfully submit that: 


(1) the clauses in question involved herein are illegal 
on their face; 

(2) that by operation and effect the clauses are shown 
to be illegal and violative of Section 8 (e) of the Act; 

(3) The Board’s Order with respect to this matter is 


supported by substantial evidence on the Record as a 
whole and should be enforced. 


Respectfully submitted, 
BROWN TRANSPORT CORP., 


FRED W. ELARBEE, JR., 
1611 Candler Building, 
Atlanta 3, Georgia, 

Its Attorney. 


Of Counsel: 
CONSTANGY & PROWELL, 
1611 Candler Building, 
Atlanta 3, Georgia, 
Counsel for the Charging Party. 


APPENDIX ‘‘A’’. 


Article IX. Protection of Rights. 


Section 1. Picket Line. 


It shall not be a violation of this Agreement and it shall 
not be cause for discharge or disciplinary action in the 
event an employee refuses to enter upon any property 
involved in a labor dispute or refuses to go through or 
work behind any picket line, including the picket line 
of Unions party to this Agreement and including picket 
lines at the Employer’s places of business. 


Section 2. Struck Goods. 


Recognizing that many individual employees covered by 
this contract may have personal convictions against aiding 
the adversary of other workers, and recognizing the pro- 
priety of individual determination by an individual work- 
man as to whether he shall perform work, labor or service 
which he deems contrary to his best interests, the parties 
recognize and agree that: 


It shall not be a violation of this Agreement and it shall 
not be a cause for discharge or disciplinary action if any 
employee refuses to perform any service which, but for 
the existence of a controversy between a labor union and 
any other person (whether party to this Agreement or 
not), would be performed by the employees of such person. 


Likewise, it shall not be a violation of this Agreement 
and it shall not be a cause for discharge or disciplinary 
action if any employee refuses to handle any goods or 
equipment transported, interchanged, handled or used by 
any carrier or other person, whether a party to this 


Agreement or not, at any of whose terminals or places 
of business there is a controversy between such earrier, or 
person, or its employees on the one hand and a labor union 


on the other hand; and such rights may be exercised 
where such goods or equipment are being transported, 
handled or used by the originating, interchanging or 


sueceeding carriers or persons, whether parties to this 


Agreement or not. 

The Employer agrees that it will not cease or refrain 
from handling, using, transporting, or otherwise dealing 
in any of the products of any other employer or cease 
doing business with any other person, or fail in any 
obligation imposed by the Motor Carriers’ Act or other 
applicable law, as a result of individual employees exer- 
cising their rights under this Agreement or under law, 
but the Employer shall, notwithstanding any other provi- 
sion in this Agreement, when necessary, handle, use, 
transport, or otherwise deal in such products and continue 
doing such business by use of other employees (including 
management and representative) other carriers, or by anv 
other method it deems appropriate or proper. 


Section 3. 

Within five (5) working days of filing of grievance 
claiming violation of this Article IX, the parties to this 
Agreement shall proceed to the final step (Article VIII, 
Sections 1 (c) and 1 (d) of the Grievance Procedure) 
without taking any intermediate steps, any other provision 
of this Agreement to the contrary notwithstanding. 


Section 4. Hazardous Work. 


In the event it should be finally determined after appeal, 
if available and taken, by any tribunal of competent 
jurisdiction that employees covered by this Agreement 
may be required to make deliveries to, pick-ups from or 
enter upon the premises of any person who is involved in 
a labor dispute, the Employer shall provide the following 
additional benefits to such employees in view of the 
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additional hazards, difficulties, and hardships of perform- 
ing such duties: 


1. An insurance policy which provides life insurance, 
hospital and medical benefits, and compensation for partial 
and permanent disabilities, all of which shall be no less 
than three (3) times similar benefits provided by appli- 
cable workmen's compensation laws. Where the Employer 
is not covered by such Workmen’s Compensation Law 
he shall voluntarily assume his obligations under the 
law, and, in addition, provide the above benefits. 


2, Wages which are no less than three (3) times the rate 
of pay or earnings otherwise applicable for all services 
performed on the day or the entire tour of duty dur- 
ing the course of which the above-stated duties must be 
performed. 


3. The Employer shall also, upon request of the Union of 
employees involved, provide adequate protection against 
possible injury to such employees or his family which 
may result from the performance of such duties. 


4. If required to testify before any tribunal with re- 
gard to the matters referred to in this Article, the em- 


ployee shall be reimbursed for lost wages. 


REPLY BRIEF FOR PETITIONERS 
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In the 


United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,662 


Truck Drivers Usiox Locat No. 413, INTERNATIONAL 
BrorgerHoop or TEAMSTERS, CHAUFFEURS, WaARE- 
HOUSEMEN AND HELPERS OF AMERICA, AND CENTRAL 
States Drivers Councit, InrerNaTIONAL BRoTHER- 
Hoop oF TEAMSTERS, CHAUFFEURS, WaAREHOUSEMEN 
anp Heupers oF AMERICA, 

Petitioners, 
v. 


Nationa, Lasor Reiations Boanp, 


Respondent. 


ON PETITION TO REVIEW AND SET ASIDE AND ON 
CROSS-PETITION TO ENFORCE AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 


REPLY BRIEF FOR PETITIONERS 


ARGUMENT 
I. 


Since the Board’s Summary of Argument illuminates 
its approach, it merits close analysis. 
The Board states: 


[A]n employer who agrees to surrender [his power 
to discipline the employee who individually decides to 
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honor a picket line or to refuse to perform work that 
helps a struck employer] agrees, in effect. to cease 
doing business with the struck employer. ... [PJeti- 
tioners may not now be heard to have ‘‘intended”’ a 
different lawful object. (Bd. Br., p. 9) 


Thus, the effect of the clause, not its objective, is said to 
be the criterion of its legality. Whatever the intent of 
the parties, the clause is illegal if it results in a cessation 
of business between signatory employers and struck em- 
ployers. But, in No. 19,662 (the Local 413—Patton case), 
the Board ignored the stipulated facts, showing the clauses 
resulted in a continuation, not in a cessation, of the busi- 
ness relationship between the signatory employers and 
the struck employer. In No. 19,663 (the Local 728—Brown 
case), it refused to admit evidence showing a similar result. 
The reason: 


Nor may petitioners seek a defense in the evidence 
regarding the manner in which the illegal clauses were 
implemented, for Congress forbade the mere execu- 
tion of such agreements without regard to whether 
they achieved the intended cessation of business object." 
Thid. (Italics in original and added.) 


In short, evidence of objective is irrelevant because effect 
determines legality; evidence of effect is irrelevant because 
objective determines legality. 


Perhaps a way out of this morass is found in the Board’s 
statement: 


(T]he terms of the agreement, not the parties’ actual 
motives, constitute the appropriate subject in a Sec- 
tion 8(e) inquiry. (Bd. Br., p. 11) 


Coupled with the Board’s refusal to consider evidence of 
effect, this statement indicates that the language of the 
agreement, without regard to its effect or objective, deter- 


* The parties implemented the clauses in accordance with their terms. 
A different question would be presented if the parties acted contrary 
to the language they adopted. 


mines its legality under Section 8(e). So viewed, the Board 
avoids the ‘‘objective-effect’? morass, but almost immedi- 
ately falls into another. On page 11, the Board declares: 


... Congress was [not] concerned . . . with the pro- 
hibition of certain contract word formulae. (Bd. Br., 
p. 11) 


According to the Board, then, it may in a Section 8(e) 
proceeding disregard the agreement’s objective, its effect, 
and, finally, its language. What remains is presumption— 
presumption of illegality. 


A. 


As already noted, the Board held the contract illegal 
because its presumed effect was the cessation of business 
dealings between signatory employers and struck employ- 
ers. But the undisputed facts show the challenged clauses 
had no such effect: 


The carrier employers involved have handled freight 
destined to or coming from The Patton Warehouse, 
Inc., by use of supervisors and management repre- 
sentatives during the entire period of the labor dis- 
pute between The Patton Warehouse, Inc., and Re- 
spondent Local 413. (J.A. 226) 


On the basis of these undisputed facts, the Board should 
have dismissed the complaint. It did not do so. Rather, 
it adopted the position that it may treat presumed effect 
as decisive and evidence of actual effect as irrelevant. 

In support of this position, the Board argues: 


[E]ven if the contract has been enforced in a man- 
ner consistent with a lawful object, a violation would 
still exist. 


But the contract was enforced in accordance with its terms; 
the Board neither alleges nor argues otherwise. How, 
then, may a contract constitute a violation when its en- 
forcement is consistent with both its terms and a ‘‘lawful 
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object’? The Board supplies no answer to this question. 
Petitioners submit there is none. 


Next the Board areues: 

[T]he brief duration of the labor dispute with Patton 
would hardly permit any findings regarding a signa- 
tory employer's capacity for continued business deal- 
ings in the face of the handicaps thereto imposed by 
the contract. Thus, Petitioner Local 413 began its 
strike against Patton on March 15, 1961. (2 .J.A. 27, 33) 
Patton filed its first charges with the Board on April 
26, 1961. (2 J.A. 1) (Bd. Br., p. 30-31, footnote 26) 


Since the record does contain findings concerning ‘‘a signa- 
tory employer’s capacity for continued business dealings”’ 
—findings that show the existence of such capacity—the 
Board must mean that Article 9 permits continued busi- 
ness dealings where the strike is one of ‘‘brief duration.’’ 
The Board itself estimates that the dispute with Patton 
(Case No. 17,662) lasted from March 15, 1961 to April 26, 
1961, that is, a total of 43 days.* We have attached hereto, 
as Appendix A, data showing the average length of strikes 
in industry, in transportation and in motor freight trans- 
portation and warehousing (hereinafter referred to as 
‘‘motor freight’’) for the past five years (1958-1962, in- 
clusive). This data shows that the average length of 
strikes in any year has never exceeded 25 days in industry 
or 31 days in transportation and in motor freight.** Thus, 
on the basis of the Board’s figures, the strike against Pat- 
ton lasted forty per cent longer than the average strike. 


However, a careful reading of the record reveals that 
the strike against Patton continued at least 105 days, that 
is until June 27, 1961, the date the Board issued its com- 


* Number of days on strike in March—17 (March 15-March 31, incl.) 
Number of days on strike in April—26 (April 1-April 26, inclusive) 
Number of days on strike (total) —43 


““ The data does not show the composite average length of the strikes 
for the five year period. The Petitioners, therefore, premise their 
calculations upon the average duration of strikes in 1959, the year 
which had the highest average during the past five year period. 
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plaint against Petitioners. (J.A. 30)* The Board’s com- 
plaint alleged: ‘Respondent Local, since on or about March 
15, 1961, has engaged in a strike against Patton Ware- 
house and has picketed the latter’s premises.’’ (Complaint, 
par. 15; J.A. 26) Petitioners admitted this allegation. 
(Answer, par. 14; J.A. 33-34) Thus, the Petitioners’ strike 
against Patton lasted more than three times as long as 
the average strike. 


Far from being ‘‘brief’’ the strike was unusually pro- 
tracted. Yet the signatory employers were able to and 
did continue doing business with Patton during the entire 
period. This fact the Board chose to ignore or belittle. 
Since the data in Appendix ‘‘.A’’ indicates both that few 
strikes persist beyond 105 days and that the vast major- 
ity are settled considerably sooner, it was error for the 
Board to do so. 


Finally, the Board contends that the phrase ‘‘doing 
business’”’ in Section 8(e) requires that the signatory em- 


ployees ‘continue regular dealings with the primary, struck 
employer.’’ (Bd. Br., p. 23; italies added) The Board 
cites no authority for this statement; Petitioners have 
found none. 


Moreover, the statement confuses the business relation- 
ship between the struck employer and a signatory em- 
ployer with the signatory employer’s internal operations. 
Where a struck employer requests a signatory employer to 
deliver his products, it is solely for the signatory employer 
to determine which equipment, what personnel, and what 
methods he shall use to fulfill this request. These matters 
formed no part of the business transaction with the struck 
employer before the strike and they formed no part of it 
during the strike. Whether the signatory employers used 
regular or supervisory personnel is as irrelevant to the 


Number of days on strike in March—17 (March 15-March 381, incl.) 
Number of days on strike in April—30 (April 1-April 30, inclusive) 
Number of days on strike in May—31 (May 1-May 31, inclusive) 
Number of days on strike in June—27 (June 1-June 27, inclusive) 


Number of days on strike (total) —105 
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struck employer as whether they pay their personnel well 
or poorly. The struck employer has no legitimate concern 
in these internal matters. 


In short, the record shows that the normal business 
relationship between Patton and the signatory employers 
was maintained during the strike. This is not surpris- 
ing; Article 9 is directed solely toward regulating the 
employer-employee relationship, not the signatory employ- 
er-struck employer relationship. 


Thus, none of the arguments advanced by the Board 
to justify its neglect of the record withstand analysis. 

No reasoning can hide the fallacy of treating presumed 
effect as the eriterion of legality and evidence of actual 
effect as irrelevant. 

B. 

Even if Article 9 were viewed without benefit of a rec- 
ord establishing that the signatory employers were able 
to continue doing business with the struck employer, there 
would be no basis for the Board’s conclusion that it pre- 
cludes signatory employers from dealing with struck em- 
ployers. 

Article 9, Section 2(¢) provides that the employer may 
use not only supervisory personnel but also employees 
willing to handle the struck emplover’s products to con- 
tinue doing business with such employers. If a sufficient 
number of non-supervisory employees were willing, the 
signatory employer could continue doing business with the 
struck employer by simply assigning these employees to 
perform this work. That the Board entirely neglects this 
possibility is shown by its statement in No. 17,663 (the 
T.ocal 728—Brown case) : 


Section 2(c) of Article IX... requires an employer 
to continue to do business with a struck employer and 
to handle his ‘‘hot cargo,’’ but only by the use of 
strange and uneconomic means." (Italies supplied) 
(J.A. 437) 


* See next page for footnote 
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This statement reflects the Board's assumption that the 
signatory employer will be unable to use his employees 
to work on products of a struck employer; that all or vir- 
tually all, his employees will refuse this work. 


But this assumption contradicts the findings of scholars. 
Eschewing an a priori approach, these scholars arrived at 
their findings only after an investigation of the actual 
behavior of union members. Sidney Lens has summarized 
their findings as follows: 


There is, of course, no such thing as an ‘Saverage’’ 
union member. Joel Seidman, Bernard Karsh, Jack 
London, and Daisy LL. Tagliocozzo, who studied the 
motivations of union members for many years, claim 
that there are seven types of unionists: the ideological 
unionist, who joins because he believes in unionism 
in principle; the good union member, who may not be- 
long for ideological reasons but accepts the union ra- 
tionale completely; the loyal but critical member: the 
crisis activist, who rises to the occasion when there 
is a strike or other crisis; the dually oriented member, 


who is both pro-management and pro-labor;: the card- 
carrier or indifferent member; and the unwilling un- 
ionist, who belongs because he has to—either because 
there is a union-shop contract in his plant or because 
of strong social pressures. These seven types no doubt 
compose the rainbow of union membership, but at each 
stage in labor history there are more unionists at 


* In No. 17,662 (the Local 413—Patton case) the stipulated facts show 
that the signatory employers used supervisors and managerial person- 
nel to continue doing business with Patton. (J.A. 226) The Trial Ex- 
aminer deduced from this that the employees of the signatory em- 
ployers refused to cross the picket line at Patton or to handle its prod- 
ucts. (J.A. 262) This deduction tacitly assumes that the signatory em- 
ployers ordered their employes to cross the picket line and to handle 
the products of Patton but that the employees refused to do so. There 
are, however, no facts in the record to show this occurred. Like the 
Board and the Trial Examiner, the signatory employers may have 
assumed that their employees would refuse to perform this work and 
used supervisory personnel without testing their assumption. Article 9, 
Section 2(c), it should be noted, does not require employers to use 
those employees willing to perform work benefiting struck employers; 
it only requires that the employers continue their business relationship 
with the struck employer. This, the record reveals, they did. But the 
record fails to reveal the reasons that prompted the signatory em- 
ployers to use supervisory personnel. The Trial Examiner cannot re- 
write the record to supply this omission, 
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one end of the rainbow than the other. It is certainly 
true, for instance, that the percentage of ideological 
unionists has fallen since the thirties and that of the 
unwilling unionists has risen. So has that of the 
“‘dually oriented’? member and the ‘‘card-carrier or in- 
different’? member. What is so pronounced in the 
American labor movement of the late fifties is the 
shift toward the indifferent member. (Italics in ori- 
ginal)* Lens, The Crisis of American Labor, 229- 
230 (Perpetua Ed., 1961) 


These findings demonstrate that the Board’s projec- 
tion of the response of union members is based on fiction, 
not fact. Though based on fiction, this projection has a 
tangible result; it provides the foundation for the Board’s 
prohibition of Article 9. And since this prohibition eradi- 
cates the contractual protection accorded those union mem- 
bers who do honor a picket line even at the cost of their 
jobs, the Board’s fictitious union members jeopardize the 
jobs of actual union members. 


The Board has not always taken such an unrealistic 
view of union members. In Marine & Shipbuilding Work- 
ers V. NLRB, 53 LRRM 2878 (3rd Cir., August 12, 1963), 
it exhibited awareness that many union members may be 
indifferent to their own rights and the interests of other 
employees. In Warine. the Board pointed out that a clause 
requiring each employee to sign a grievance ‘would pre- 
clude the Union from obtaining any relief for any Com- 
pany breach of the contract—however clear and flagrant 
—if the emplovee immediately involved chose not to com- 
plain.’’ ** (Marine Bd. Br., p. 17) 


Since the contract clause in Marine protected the em- 
ployees’ rights to file a grievance (just as the instant 
contract protected the employees’ right to refuse work 
that helps a struck emplover), the Board felt compelled 


* “The shift toward the indifferent member” will become even more pro- 
nounced if members must become inured to crossing picket lines in 
order to retain their jobs. 

** The issue in Marine was whether the Employer’s insistence on such a 
clause constituted a refusal to bargain. 
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to explain why an employee might ‘‘choose not to com- 
plain.’’ The explanation: 


[Blecause of fear of employer reprisals, hope of em- 
ployer favor, inability to understand the nature of 
his claim, or other circumstances which would not 
affect the importance of the grievance to the other 
unit employees. (Marine Bd. Br., p. 17) 


The court agreed: 


As the Board cogently points out in its brief, such 
a clause would preclude the union from prosecuting 
flagrant violations of the contract merely because the 
employee involved, due to fear of employer reprisals, 
or for similar reasons, chose not to sign a grievance. 
Hence, redress for a violation would be made con- 
tingent upon the intrepidity of the individual employee. 
(53 LRRM at 2881) 


Can the employee who lacks the courage to file a griev- 
ance command the courage to resist an employer's order 
to work on the products of a struck employer? Is the 


employee who ingratiates himself with his employer by 
refusing to file a grievance which benefits employees in 
his own plant and local likely to honor a picket line in 
order to benefit employees in another plant and local? 
Clearly, the Board’s view of employee behavior in Marine 
is in conflict with its view here. 


These conflicting views admit of no synthesis. Since 
scholarship supports the validity of the Board’s view in 
Marine, the Board’s presumption to the contrary in the 
instant eases is unwarranted. Without this presumption, 
the Board’s conclusion that Article 9 precludes signatory 
employers from dealing with struck employers lacks not 
only a factual but also a theoretical basis. It should he 
rejected. 


Il. 


The Board held that Article 9 violates Section 8(e) not 
only because of its presumed effect but also because, in its 
view. the Act proscribes the individual employee conduct 
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that the Article protects. For despite its presumption that 
the effect of the picket line clause protecting the individual 
employee who honors a ‘‘proviso”’ picket line would be a 
cessation of business between two employers, the Board 
held this protection to be legal because it concluded that 
an employee who honors a ‘‘proviso’’ picket line would be 
engaged in ‘secondary activities’? which “were not to be 
proscribed”’: 
In view of the legislative concern that certain so-called 
secondary activities were not to be proscribed, we con- 
clude that a ‘‘picket line’’ clause, whose effect may be 
to cause a cessation of business between two employers, 
is nevertheless valid under Section S(e) insofar as it 
is in conformity with the proviso to Section 8(b). 
(J. A. 294; italics supplied.) 


On the other hand, it held Section 8(e) proscribed Article 
9 to the extent it protected the employee who honored a 
“*non-proviso”’ picket line. Since it presumed the effect to 
be identical in each case, the Board must have concluded 
that the employee who individually honors a ‘non- 
proviso” picket line is engaged in a secondary activity pro- 
scribed by the Act. This furnishes the sole basis for ex- 
plaining the Board’s different treatment of the two pro- 
tections., It also explains the rationale which the Board 
adopted in concluding that the Article 9, Section 1, pro- 
tection of employees who honor picket lines at their own 
employer's premises is legal. 


To the extent that the right of employees not to cross 
a picket line at their own employer’s place of business 
is primary activity protected by Sections 7 and 13 of 
the Act, there can be no doubt that the picket line 
clause is, as the Trial Examiner found, not violative 
of Section 8(e) in obtaining immunity from disciplinary 
action for such employees. (J.A. 288) 


The Board's own approach, therefore, requires it to 
conclude (1) that honoring a ‘‘non-proviso”’ picket line is 
proscribed secondary activity and (2) that Congress has 
banned employee, as distinguished from union, ‘second- 
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ary’’ conduct. If either of these views is erroneous, the 
Board's condemnation of Article 9, Section 1 (the picket 
line clause) falls. If the latter conclusion—that Congress 
has banned “secondary ’* individual employee conduct is 
¢rroneous—the Board's condemnation of Article 9, See- 
tion 2(a) (the struck work clause)* and Article 9, Section 
2(b) (the refusal to handle clause) must also fall, 


A. 


The Board's conclusion that employees who respond to 
a picket line are engaged in activity proscribed by the Act 
conflicts with its own holdings in Red Wing Carriers, Ine.. 
187 NLRB 1545 and L. G. Everist, Inc.. 140 NLRB +20, 53 
LRRM 1017. In both decisions, the Board held that an em- 
ployee who honors a picket line is engaged in activity pro- 
tected by the Act whether or not the picketing is within the 
Section 8(b)(4) proviso. Surely the Act cannot. simul- 
taneously protect and condemn identical conduct. 


More importantly, the Board's conclusion that honoring 
a **non-proviso"” picket line is proseribed secondary activ- 
ity conflicts with the holding of the Supreme Court in 
NLRB vy. Iuteruational Rice Milling Co.. 341 U.S. 665. There 
*“*non-proviso"* pickets induced individual employees to 
honor their picket line. The Supreme Court held these in- 
ducemeuts to be legal. That Congress fully approved the 
holding of Rice Milling, supra. is shown by the proviso it 
appended to Section 8(b) (4)(B) in 1959. The Section pro- 
s‘ribes inducements to cause a cessation of business: the 
proviso reads as follows : “ Provided, that nothing contained 
in this clause (B) shall be construed to make unlawful, 
where not otherwise unlawful, any primary strike or pri- 
mary picketine.’’ 


Similarly, the Board’s conclusion ignores the import of 


* The Board’s condemnation of Article 9, Section 2(a) (the struck work 
clause) must also fall since it protects primary activity within the ally 
doctrine as set forth in NLRB v. Business Machine and Office Appli- 
ance Mechanics Board, 228 F.2d 553. See Petitioners’ Brief, pp 39-40. 
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the Supreme Court's post-1959 amendment decision in Elec- 
trical Workers v. NLRB. 366 U.S. 667 at 681: 


The 1959 Amendments to the National Labor Rela- 
tions Act. which removed the word ‘‘concerted’’ from 
the boycott provisions, included a proviso that ‘‘noth- 
ing contained in this clause (B) shall be construed to 
make unlawful, where not otherwise unlawful, any pri- 
mary strike or primary picketing.’? 29 U.S.C. (Supp. 
T, 1959) & 158(b)(4)(B). The proviso was directed 
against the fear that the removal of ‘‘coneerted’’ from 
the statute might be interpreted so that ‘‘the picketing 
at the factory violates Section 8(b) (4) (A) because the 
pickets induce the truck drivers employed by the truck- 
er not to perform their usual services where an object 
ix to compe! the trucking firm not to do business with 
the ... manufacturer during the strike.’’ Analysis of 
the bill prepared by Senator Kennedy and Repre- 
sentative Thompson, 105 Cong. Ree. 16589. 

The Board’s error obviously stemmed from its misreading 
of the original proviso to 8(b)(4) (not to be confused with 
the proviso just quoted) which is applicable not only to 
Subsection 8(b)(4)(B), but to the entire Section. To un- 
derstand this proviso, it is necessary to recognize that 
Section 8(b)(4) outlaws specific union conduct whose ob- 
jective is to cause a cessation of business between two em- 
plovers. Since the function of the proviso is to exempt con- 
duct which falls within the prohibition of the main Section, 
the search for the correct meaning of the Section 8(b) (4) 
proviso must be conducted within the framework of Section 
8(b) (4) prohibitions and the language of the proviso itself. 
This proviso provides: 

Provided, That nothing contained in this subsection 
(b) shall be construed to make unlawful a refusal by 
any person to enter upon the premises of any employer 
(other than his own employer), if the employees of such 
employer are engaged in a strike ratified or approved 
by a representative of such employees whom such em- 
ployer is required to recognize under this Act. 


That a refusal by any person to enter upon the premises 
of his own employer is not within the exemption provided 
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by the proviso furnishes the first clue to the proviso’s mean- 
ing. If, as the Board reads the proviso, a certified union 
at plant A called a lawful primary strike and induced a 
second union representing a different unit in the plant to 
respect its picket line, then the second union’s conduct 
would fall outside the proviso. Though not covered by the 
proviso, the second union's right to induce the employees 
it represents to honor the picketing union’s line is never- 
theless protected. Congress would have no reason to men- 
tion in the proviso conduct that is primary protected ac- 
tivity. The language “other than his own employer” has 
no meaning, if applied to primary strikes. 

The proviso does have meaning, however, if it refers to 
secondary strikes. For example, a certified union estab- 
lishes a picket line at a plant to compel the employer of 
the employees it represents to cease doing business with 
another employer whom the certified union considers to be 
unfair. If another union representing a different unit in the 
same plant induces its members to honor the picket line, 
this union would be participating in the strike to compel its 
own employer to cease doing business with another em- 
ployer, a violation of Section 8(b) (4) even if the certified 
union has authorized the picket line. By its inducement the 
union is participating with the certified union to bring 
pressure upon its employer to cease doing business with an 
outside employer who is the object of the certified union's 
strike. 

The reason for the difference in treatment is obvious. A 
union in a plant has ready access to the facts which precipi- 
tated the dispute. It, therefore, can know the object of the 
strike at first hand. Where, however, a strike occurs at 
another plant its sources of information are limited. It is 
unable to determine whether picketing is being conducted 
for an unlawful object. On the other hand, it could more 
readily know whether the strike was authorized by a union 
that the struck employer is required to recognize. Though 
this knowledge would fall far short of certainty, Congress 
evidently believed that a union that induces its members 
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to respect a picket line must act at its peril to this extent. 
The history of labor relations since 1947 has justified Con- 
gressional belief that the prohibitions of Section 8(b) (4), 
despite the proviso, and Section 303 would provide a suffi- 
cient deterrent to unions from encouraging employees “to 
strike because their employer happens to be doing business 
with someone the union does not like or with whom it is 
having trouble or having a strike.’’ 2 Leg. Hist., 1107 
(1947). 


Thus, Article 9, Section 1 (the picket line clause), even 
if it constitutes union inducement of employees to refuse to 
cross picket lines, would be entitled to the protection of he 
provine: dfn Ty Ue Ach 


B. 


The Board is reduced to areuing that Article 9, Section 2 
(the refusal-to-handle clause) is a union device to induce 
employees to refuse to handle struck goods. This sugges- 
tion is wholly without merit since the clause does no more 
than protect the right of individual employees acting on 
their own to refuse to handle struck goods. 


To protect employee choice is not to induce choice. The 
union no more induces an employee to refuse to handle 
struck products by protecting his right to do so than an 
employer induces an employee to file a grievance by pro- 
tecting his right to do so* or the Board induces an em- 
ployee to vote for a union by conducting a representation 
election. The creation of preconditions for the exercise of 
choice cannot predetermine choice. 


The Board overlooked this distinction when it held that 
Article 9 confers a ‘right on a union to insist that its policy 
against handling struck goods be embodied in the bargain- 


“ See, for example, Marine & Shipbuilding Workers v. NLRB, supra. 
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ing agreement.’ (J.A. 300) Since Article 9 protects 
individual employee rights, not union rights, this holding 
obliterates the distinction between employee activity and 
union activity. The Act, however, draws a clear distine- 
tion between the two: 


Section 8(b) of the amended Act designates as unfair 
labor practices certain acts by a labor organization or 
its agents. It is not directed toward such conduct by 
persons or employees in their individual capacity. 
Perry Norvell Compauy, 80 NLRB 235, 245 (1948) ; 
Sunset Line & Twine Company, 79 XLRB 1487, 1507- 
1509 (1948). 


Section S(e) left this distinction intact: it prohibited con- 
tracts between ‘‘any labor organization and any employer 
is individual employees are not mentioned, and no 
activities of individual employees are proseribed. 
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In excluding employees from prohibitions placed upon 
unions by Section 8(b) and 8(e), Congress acted delib- 
erately. In the one instance in its many years of regulating 
labor-management relations where it deemed individual 
employee conduct to be inimical to the national labor policy, 
Congress specified the employee's duties and penalized 
those who fail to fulfill them: 


Any employee who engages in a strike within the sixty- 
day period specified in this subsection shall lose his 
status as an employee of the employer engaged in the 
particular labor dispute, for the purposes of Sections 
8, 9, and 10 of this Act ... (Section 8(d) of the Act.) 


The failure of Congress to impose similar penalties upon 
employees who refuse to handle struck goods cannot there- 
fore be attributed to oversight or inadvertence. Rather 
it reflects a congressional policy of differentiating between 
employee and union conduct, and demonstrates that Con- 
gress intended no proscription of individual refusals to 
handle struck goods. 
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This policy is exemplified in Redwing Carriers, Inc., 137 
NLRB 1545, and L. G. Everist, Inc., 140 NLRB #20, 53 
LRRM 1017. Though of the opinion that the refusal to 
cross picket lines involved secondary activities (see supra, 
pp. 8-11), the Board held such refusal to be an activity 
protected by Section 7 of the Act. The Board’s position 
that Section 7 protects individual employees who engage in 
secondary, as well as primary, activity finds support in that 
Section’s language. Section 7 provides, in part, as follows: 


Employees shall have the right to... assist labor or- 
ganizations and to engage in other concerted activities 
for the purpose of collective bargaining or other mutual 
aid or protection. (Italics added) 


And Section 502 provides: 


Nothing in this Act shall be construed to require an 
individual employee to render labor or service with- 
out hix consent, nor shall anything in this Act be con- 
strued to make the quitting of his labor by an individ- 
ual employee an illegal act. 


Further, the activities of secondary employees were held 
to be protected by the Second Circuit Court of Appeals, 
speaking through Judge Learned Hand, in NLRB v. Peter 
Cailler Kohler Swiss Chocolates Co., 130 F. 2d 503 at 505- 
506: 


When all the other workmen in a shop make common 
cause with a fellow workman over his separate griev- 
ance and go out on strike in his support, they engage 
in a ‘‘concerted activity’? for ‘‘mutual aid or protec- 
tion,’ although the aggrieved workman is the only one 
of them who has any immediate stake in the outcome. 
The rest know that by their action each one of them 
assures himself, in case his turn ever comes, of the 
support of the one whom they are all then helping; 
and the solidarity so established is ‘‘mutual aid’’ in 
the most literal sense, as nobody doubts. So too of 
those engaging in a ‘‘sympathetic strike,’’ or second- 
ary boycott; the immediate quarrel does not itself con- 
cern them, but by extending the number of those who 
will make the enemy of one the enemy of all, the power 
of cach is vastly increased. 
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Nor does the exercise of the right of an individual to re- 
fuse to handle struck work become union-induced simply be- 
cause the right is protected in a contract between a union and 
an employer. The Supreme Court ruled as much in Local 
1976, Carpenters \. NIRB, 357 U.S. 93, 107, in which it held 
that a contract clause guaranteeing employee immunity 
against discharge for individual refusals to handle did not 
constitute union inducement. The Board itself in Tampa 
Sand and Material Co., 132. NURB 1564 (1961) not only 
recognized the right of employees as individuals to refuse 
to handle struck work, but went on to state: 


To read inducement and encouragement into the mere 
statement that the men could make an individual 
choice, as to handling [unfair] products is to attach a 
presumption of guilt to a declaration of what the law 
will permit. This, we think, carries the “nod, wink, 
and smile” theory too far. The law does not require 
that a union refrain from making the law known to its 
members. 


Thus, unless there is a showing, such as was made in the 
Local 1976 Carpenters case, supra, that individuals were 
induced by the union to engage in the exercise of their in- 
dividual rights, the mere existence of the protection stand- 
ing alone cannot constitute a violation. There is, of course, 
no such proof in this case. 


Though the Board protests that its decision does not 
‘‘eompel any employee to continue working’? (Bd. Br., 
p. 18), its construction of Section 8(e) deprives employees 
of the only adequate protection of individuals, acting on 
their own, to refuse to handle or work on struck goods. In 
a situation where a collective bargaining relationship ex- 
ists, an individual employee cannot negotiate his own pro- 
tection; he may not supplement the collective agreement 
by obtaining individual preferences. J. 7. Case Co. v. 
NLRB, 321 U.S. 332, and NLRB vy. Rockaway News Supply 
Co., 345 U.S. 71 (1953). True, the Board may prevent his 
discharge (Redwing Carriers, Inc., supra); but it cannot 
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prevent the loss of his job through permanent replacement. 
(See Rockaway News Supply Co., supra, at 75.) 


In a situation where no union has been recognized as the 
hargaining agent, the employee can seek to obtain protec- 
tion for his individual right to refuse to handle struck 
xoods only through his individual bargaining power and 
through an individual contract of hire. In reality, of course, 
this means he will obtain no such protection. And in any 
event, to relegate the individual to his individual effort is to 
cut across the entire fabric of Section 9 of the Act. Even if 
it be assumed that individuals could obtain such protection 
through individual, rather than collective, action, the adop- 
tion of the Board’s argument, under which such individu- 
ally obtained protection would be legal, would result in 
greater protection against discharge for individuals who 
reject collective bargaining than those who embrace it. 
Surely such an anomaly was not imtended by the framers 
of Section 8(e). The Board's decision creates this anomaly, 


not Section 8(e). Read ax intended, that Section frees the 
employer from union control over the persons with whom 
he shall do business but stops short of compelling em- 
ployees to work on struck goods. But because it failed to 
distinguish between employee and union activity, the Board 
went beyond congressional intent in its construction of 
Section 8(e). This Court should rectify the Board’s error. 


The foregoing analysis serves to distinguish the agree- 
ment in this case, which protects only individually moti- 
vated refusals to handle struck work, from an agreement 
between a union and an employer that employees “are not 
to handle hot work.” The latter would be in violation of 
Section 8(e) because it amounts to the employer’s acquies- 
cence in a union, not an individual employee decision, just 
as would a contract protecting a union’s inducement of an 
employee's refusal to handle struck work. That is the dis- 
tinction between this case and Los A ngeles Mailers Union v. 
NLRB—U.S. App. D. C.—311 F. 2d 121, where the agree- 
ment did encompass employer acquiescence in the decision 
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of the union that the employees not handle struck work. The 
employer acquiescence under the agreement in this case is 
solely with respect to decisions of individual employees not 
to handle and hence involves no activity which the Act for- 
bids, although any union inducement of employees to exer- 
cise their right under this clause would, of course, violate 
the Act. 


CONCLUSION 


For the foregoing reasons and those set forth in our 
opening brief, as well as the reasons set forth in the brief 
of Amicus Union, which are hereby adopted, it is respect- 
fully submitted that the petition herein be granted and the 
Board’s order be set aside. 


Respectfully submitted, 


DAVID PREVIANT, if 
511 Warner Theatre Building, 
Milwaukee 3, Wisconsin 
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Washington 5, D. C. 
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APPENDIX “A” 


AVERAGE DURATION OF STRIKES 
Average Number of Days Per Strike 


Mtr. Frt. 
All Trans. & 
Year Industry Trans. Whsing. 


1958 19.7 17.6 13.1 
1959 24.6 30.6 30.5 
1960 23.4 21.7 23.2 
1961 23.7 27.2 30.1 
1962 24.6 24.3 22.2 


Source: U. S. Department of Labor, Bureau of Labor 
Statistics—Strike Section. 
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THE INTEREST OF AMICUS CURIAE 


Glass Bottle Blowers Association of the United States 
and Canada, a labor organization affiliated with the Ameri- 
can Federation of Labor and Congress of Industrial Or- 
ganizations, represents over 62,000 employees in industrial 
manufacturing establishments. Whether, and to what ex- 
tent, the Landrum-Griffin amendments outlaw agreements 
whereby unions implement their rights (1) to induce neu- 
tral employees to refuse to cross primary picket lines at 
the premises of employers other than their own, and (2) 
to protect the personal freedom of individuals voluntarily 
to refuse to handle “unfair” goods, are questions of imme- 
diate, vital, concern to it, 


The right to picket in a primary dispute is, of course, at 
the heart of the ability of a union to diminish inequality of 
economic power between an employer and his employees. 
Since 1935, Congress has relied upon that ability to effec- 
tuate national labor policy. Act, Section 1. “[I]t is implicit 


in the Act that the public interest is served by freedom of 
labor to use the weapon of picketing.” Garner v. Teamsters 
Union, 346 U.S. 485, 500 (1953). “Picketing has been 
equated with striking for the purposes of § 13. See, C9, 
Labor Board v. International Rice Milling Co., 341 U.S. 
663." NLRB v. Drivers Local 639, 362 U.S. 274, 281, note 9 
(1960). 


“Basic to the right guaranteed to employees in § 7” is the 
right “to persuade other employees” (NLRB v. Drivers 
Local 689, supra, 362 U.S, at 279) to respect a primary 
picket line. In this context “other employees” necessarily 
includes employees of other employers, for Section 2(3) 
forbids construction which would limit definition to “the 
employees of a particular employer.” John Hancock Mu- 
tual Life Ins. Co. v. NLRB, 89 U.S. App. D.C. 261, 263, 191 
F.2d 483, 485 (1951). As the Supreme Court has noted, 
“[t]his was not fortuitous phrasing.” Phelps Dodge Corp. 
v. Labor Board, 313 U.S. 177, 192 (1941). It reflects the 
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lesson of history that unless employees are free to elicit 
such support from workers employed by other employers, 
their capacity to bring economic pressure to bear upon their 
employer is unequal to his capacity to resist. American 
Foundaries v. Tri-City Council, 257 U.S. 184, 209 (1921); 
Apex Hosiery Co. v. Leader, 310 U.S, 469, 502-503 (1940). 
Accordingly Sections 7 and 13 encompass the “traditional 
primary activity of appealing to neutral employees whose 
tasks aid the employer’s everyday operations.” Electrical 
Workers v. Labor Board, 366 U.S. 667, 681 (1961). 


The effectiveness of such activity depends, of course, 
upon the ability and willingness of neutral employees and 
the unions which are their “collective expression” (English 
v. Cunningham, 361 U.S. 905, 910 (1959) ), to cooperate in 
exerting pressure against the primary employer. Seafarers 
International Union v. NLRB, 105 U.S. App. D.C. 211, 217, 
265 F.2d 585, 591 (1959). This cooperation is a traditional 
hallmark of American trade unionism. Consequently, the 
“union man’s * * * respect for and deep-seated reluctance 
to cross picket lines” is a commonplace. NLRB v. Cone 
Brothers Contracting Company, 317 F.2d 3, 8 (Sth Cir. 
1963). The rationale is that “by their action each one of 
them assures himself, in case his turn ever comes, of the 
support of the one whom they are all helping.” VLRB v. 
Peter Cailler Kohler Swiss Chocolates Company, 130 F.2d 
503, 505 (2d Cir. 1942). 


To overcome or to destroy the ability or willingness of 
unions to respect primary picket lines is decisively to cur- 
tail the power of employees to mobilize direct pressure upon 
an offending employer at the situs of the labor dispute. 
Eradication of contractual protection against discharge or 
discipline for refusal to cross a picket line not only impairs 
willingness but destroys capacity to help. Few could afford 
to heed a picket’s appeal at the cost of his own job. Thus, 
to outlaw contracts protecting employees who refuse to 
cross is, by curbing the response, to mute the appeal and 
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blunt the impact of picketing. Since the “effect of [picket- 
ing] would be vastly attenuated” (Douds v. Metropolitan 
Federation of Architects, Etc.,75 F.Supp. 672, 675(S.D.N.Y. 
1948) ), unions would be “virtually * * * deprive[d] * * * of 
a powerful weapon which Congress meant to preserve.” 
NLRB v. Service Trade Chauffeurs, Etc., 191 F.2d 65, 67-68 
(2d Cir. 1951). Impairment of the right to picket by re- 
moval of protection from those who respect the line is com- 
parable to the impairment of the right to organize which 
would follow repeal of Section 8(a)(3). In defending the 
power of unions to protect refusal to cross primary picket 
lines, the Association is defending a condition essential to 
preservation of effective collective bargaining. 

We shall first demonstrate, therefore, that Sections 7 
and 13 protect, and Section 8(b)(4) does not reach, the 
power of labor organizations to induce employees to refuse 
to cross primary picket lines and that Section 8(e) was not 
designed to hobble that power by denying protection to the 
response. 


We are also deeply concerned with the Board’s impair- 
ment of the personal freedom of individual employees to 
boycott goods they consider “unfair” because produced or 
handled under conditions the employees consider detri- 
mental to preservation of their own standards. We there- 
fore demonstrate in II below that Congress was concerned 
only about union boycotts, not individual boyeotts; that 
boycott by an individual, as distinguished from its induce- 
ment by a labor organization, never was, and is not now, the 
subject of Section S(b)(4), and that Section 8(e) was not 
intended to curtail the power of unions in collective bar- 
gaining to protect this individual freedom. 


ARGUMENT 
I. The Picket Line Clause Is Entirely Valid 
A. The Issue Defined 
It is vital at the outset to bring into precise focus the 
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issue as presented by the report of the Trial Examiner and 
the decision of the Board. Section 8(e) makes it an unfair 
labor practice for a union and an employer, inter alia, “to 
enter into any contract or agreement * * * whereby [the] 
employer * * * agrees * * * to cease doing business with any 
other person.” The picket line clause at issue, part of a 
contract covering truck drivers, prohibits the employer 
from discharging or taking disciplinary action against any 
employee for refusing to cross a picket line at the place of 
business of any employer, including his own (J.A. 287). 
Both the Trial Examiner and the Board held the clause 
prohibited by Section 8(e) because the consequence of im- 
munizing refusal to cross picket lines is, in their view, to 
disable the contracting employer, at least to some extent, 
from doing business with others (J.A. 249, 288, 295). The 
Trial Examiner held the clause valid as applied to picket 
lines “at their own employer’s place of business” because 
such picket lines “normally constitute primary activity 
which is protected by Section 13 of the Act” (J.A. 247). 
As for picketing pursuant to a primary dispute elsewhere, 
he distinguished inducement from response, holding the 
former primary but the latter not (J.A. 247-248, 255). He 
did this on two grounds: (1) that the distinction between 
primary and secondary is whether the inducement of neu- 
tral employees is “incidental” to an appeal to primary 
employees or “illegal persuasion” (J.A. 248), and (2) that 
refusal of neutral employees to cross a primary picket line 
at another employer’s place of business “is unprotected ac- 
tivity for which they can be discharged” (J.A. 248-249). 
Bringing these preconceptions to bear upon the legislative 
history, the Examiner read it to mean that, while Congress 
was determined, on the one hand, to assure that respect for 
primary picket lines would not make primary picketing sec- 
ondary, it was equally determined, on the other, to assure 
that neutral employees could respect primary picket lines 
only at “the risk of discipline or discharge” (J.A. 255). 


1“J.A.” references are all to the Joint Appendix in No. 17,662. 
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The Board held that contractual protection of refusal to 
cross certain picket lines at the premises of other employers 
is also permissible under Section 8(e); it attributed both 
protection and limitation to the Section 8(b) proviso (J.A. 
289, 294-295). The Board found that Congress intended the 
proviso to apply to Section 8(e), just as to Section 8(b) (4) 
(J.A. 289). It also found that Congress did not intend to 
curtail the power of unions to protect constituents who re- 
fuse to cross picket lines which satisfy the terms of the 
proviso (J.A, 290, 294). It held that Congress’ evident in- 
tention to protect “certain so-called secondary activities” 
(J.A. 294: see also 289), means that (J.A. 294-295) : 


“a contract clause * * * would be valid under Section 
S(e) if it were limited (a) to protected activities engaged 
in by employees against their own employer and (b) to 
activities against another employer who has been struck 
by his own employees, where the strike has been ratified 
or approved by their representative whom the employer 
is required to recognize under the Act.” 


The Board concluded that contract protection is unlawful 
to the extent that it encompass refusals “not protected by 
Section 13 or the proviso to Section 8(b)” (J.A. 295). Since 
the clause in issue here is not limited by the proviso quali- 
fications, the Board held it, pro tanto, unlawful. Id. 


What is astonishing about the Board’s opinion is its un- 
explicated assumption that refusal to cross a picket line at 
another employer’s premises is secondary activity, pro- 
tected by Sections 7 and 13 only if the picket line satisfies 
the terms of the Section 8(b) proviso. The Board does not 
indicate whether it intends to resort to the proviso also in 
Section S(a) (3) (see J.A. 288, note 5) and Section 8(b) (4) 
cases, or only in cases under Section 8(e). To invoke the 
proviso only in 8(e) cases would violate the Board’s own 
admonition that “Sections of the Act should be interpreted, 
so far as possible, in harmony with each other so as to 
effectuate the total statutory scheme” (J.A. 294). On the 
other hand, to invoke it in Section 8(a)(3) and 8(b) (4) 
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cases would ignore that the distinction between primary 
and secondary picket lines and the issue of protection for 
neutral employees who respect primary picket lines has 
never heretofore turned upon cither the existence of a strike 
against the primary employer or approval by the exclusive 
representative, the proviso criteria. 


The proviso qualifications have no more to do than vio- 
lence with the primary-secondary distinction. Labor Board 
v. International Rice Milling Co., 341 U.S. 665, 672 (1951). 
That distinction, in all contexts, turns only on whether the 
dispute at the picketed situs is a primary or a secondary 
one, that is, whether it concerns the labor relations of the 
picketed employer, or the labor relations of someone else. 
Bakery Wagon Drivers, Local 484 v. NLRB, —U.S.App. 
D.C.—, 53LRRM 2286, 2289 (1963). If the dispute at the 
situs of the picketing is primary, picketing of the primary 
employer there is primary whether or not his employees 
are on strike. To condition protection upon Section 8(b) 


(4) proviso limitations is, therefore, to restrict the right to 
picket without specific legislative authorization, in the very 
tecth of both the original and the amended Act. NLRB v. 
Drivers Local 639, 362 U.S. 274, 281, note 9 (1960); Rice 
Milling, supra, 341 U.S. at 672-673. 


The only apparent explanation is that, starting with the 
premise that NLRB v. Rockaway News, 345 U.S, 71, 80 
(1953), authorized contractual sanction of refusal to cross 
“at least” those picket lines which “did not go beyond the 
Section 8(b) proviso” (J.A. 290), the Board leaped to the 
conclusion that refusal to cross a primary picket line which 
does not satisfy proviso limitations is secondary and there- 
fore unprotectable. The conclusion does not follow; indeed, 
it is demonstrably false. Moreover, the Board could have 
arrived at it only by blinding itself to the unmistakable 
evidence that Congress considered contractual protection 
of refusal to cross a primary picket line at another em- 
ployer’s premises beyond the scope of its purpose to outlaw 
secondary boycotts. By resorting to the proviso to Section 
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8(b) and the language of Section 8(e) instead of asking 
whether refusal of neutral employees to cross a primary 
picket line at the premises of another employer is a pri- 
mary or a secondary boycott, the Board disregarded this 
Court’s adjuration that: 


“CLJiteralism is not the touchstone for construction of 
section S(c). The question rather is whether a particu- 
lar agreement is fairly within the intendment of Congress 
to do away with the secondary boycott.” Dist. 9, Int'l. 
Ass’n. of Machinists v. NLRB, —U.S.App.D.C.—, 315 
F.2d 33, 36 (1962). 

It is our position that the refusal of employees of a neu- 
tral employer to cross a primary picket line to aid a primary 
employer's normal operations is a primary, not a secondary, 
hoycott, and that its inducement by a Union is consequently 
protected by Sections 7 and 13. It is our position, therefore, 
that a contract clause forbidding an employer to instruct 
or direct his truck drivers to make normal pickups or de- 
liveries across a primary picket line at the premises of any 
other employer is untouched by Section S(e), and that, a 
fortiori, the instant clause, which merely forbids the em- 
ployer to discipline or discharge a driver for so refusing, 
is valid. The effect of the 8(b) (4) proviso is to grant addi- 
tional immunization with respect to certain secondary picket 
lines, pp. 14-20, infra. 


B. Refusal of Neutral Employees to Cross a Primary 
Picket Line to Aid a Primary Employer’s Everyday 
Operations is Traditional Primary Activity Un- 
touched by Any Secondary Boycott Prohibitions. 


As originally enacted in 1947, the prohibition against 
secondary boycotts was designated Section 8(b)(4)(A). In 
pertinent part it read as follows: 


“Tt shall be an unfair labor practice for a labor organi- 
zation or its agents—to engage in, or to induce or en- 
courage the employees of any employer to engage in, a 
strike or a concerted refusal in the course of their em- 
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ployment to * * * perform any services, where an object 
thereof is: forcing or requiring any employer * ENS LO 
cease doing business with any other person.” 


Appended to Section 8(b)(4) was the following proviso: 


“Provided, That nothing contained in this subsection 
(b) shall be construed to make unlawful a refusal by any 
person to enter upon the premises of any employer (other 
than his own employer) if the employees of such employer 
are engaged in a strike ratified or approved by a repre- 
sentative of such employees whom such employer is re- 
quired to recognize under this Act.” 


This proviso must be distinguished from the proviso to 
Section 8(b) (4) (B), added in 1959, which protects primary 
strikes and primary picketing. 


In 1959, Section 8(b)(4)(A) was renumbered Section 
8(b)(4)(B), and the word “concerted” was stricken. The 
Supreme Court has observed: 


“The 1959 Amendments to the National Labor Rela- 
tions Act, which removed the word ‘eoncerted’ from the 
boycott provisions, included a proviso that ‘nothing con- 
tained in this clause (B) shall be construed to make un- 
lawful, where not otherwise unlawful, any primary strike 
or primary picketing.’ 29 U.S.C. (Supp. I, 1959) § 158(b) 
(4)(B). The proviso was directed against the fear that 
the removal of ‘concerted’ from the statute might be 
interpreted so that ‘the picketing at the factory violates 
section 8(b)(4)(A) because the pickets induce the truck 
drivers employed by the trucker not to perform their 
usual services where an object is to compel the trucking 
firm not to do business with the * * * manufacturer dur- 
ing the strike.’ Analysis of the bill prepared by Senator 
Kennedy and Representative Thompson, 105 Cong. Ree. 
16589.” Electrical Workers v. Labor Board, 366 U.S. 
667, 681 (1961). 


The “fear,” of course, stemmed from the fact that, in 
NLRB v. International Rice Milling Co., 341 U.S. 665 
(1951), the Supreme Court had used language suggesting 
that one reason why inducement of neutral employees to 
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respect a primary picket line was not prohibited was that 
such inducements “are not aimed at concerted, as dis- 
tinguished from individual, conduct.” 341 U.S. at 671. 
Therefore, even though the Court had contemporancously 
explained in NLRB v. Denver Bldg. é Const. Trades Coun- 
cil, 341 U.S. 675, 687, (1951), that the Rice Milling induce- 
ment of “two men in charge of a truck * * * to refuse, in the 
course of their employment, to go to the mill for an order 
of goods” (341 U.S. at 667), was immune because it “was 
no more than was traditional and permissible in a primary 
strike,” Congress acted to assure that elimination of the 
requirement of concert would in no way curtail protection. 


That the Section 8(b) (4)(B) proviso is drafted in terms 
of the primary-secondary distinction proves that Congress 
must have considered picketing aimed at inducing neutral 
employees to respect a primary picket line primary. If not, 
the proviso would fail of its purpose. Moreover, Congress 
must have considered primary not merely the inducement 
but also the response. For the prohibitory clause outlaws 
not only inducement but “refusals.” Inducement to engage 
in any secondary refusal is absolutely banned. Thus, if re- 
fusal by neutral employees to cross a primary picket line 
was secondary, its inducement would necessarily be pro- 
hibited. 


The Trial Examiner (J. A. 248), and perhaps the Board, 
would avoid the difficulty by making it appear that the pri- 
mary-secondary distinction turns on whether inducement 
of neutral employees is “incidental” to inducement of pri- 
mary employees or is aimed at neutral employees alone. 
But that is exactly the thesis the Board unsuccessfully 
urged upon the Supreme Court in its brief and oral argu- 
ment in Electrical Workers v. Labor Board, supra. It is 
the same thesis this Court had earlier rejected in Seafarers 
International Union v. NLRB, 105 U.S. App. D.C. 211, 216, 
217, 265 F.2d 585, 590, 591 (1959). In Seafarers this Court 
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held that the primary-secondary distinction did not turn on 
whether inducement of neutral employees to cease work at 
the situs of a primary dispute was deliberate or incidental 
to an appeal to primary employees. It held that the distine- 
tion turned rather on the kind of boycott the neutral em- 
plovees were induced to conduct. If they were asked to 
cease work at the primary situs for the purpose of bringing 
direct pressure to bear upon the primary employer, their 
boycott was primary and its inducement immune. If they 
were asked to cease work for the purpose of bringing pres- 
sure against their own employer, and through him upon the 
primary employer, the boycott was secondary. 105 US. 
App. D.C. at 216, 217, 265 F.2d at 590, 591. This is neces- 
sarily the test because a union is entitled “to place a boycott 
on [the primary employer] alone, with only an incidental 
economic effect on” the neutral employer; it is not entitled 
“to place a boycott on [the neutral employer] along with” 
the primary employer. 105 U.S. App. D.C. at 217, 265 F.2d 
at 591. 


This is the test the Supreme Court adopted and refined in 
Electrical Workers, supra. The Court emphasized that the 
problem is to distinguish between primary and secondary 
boycotts, and that that right to exert primary pressure on 
an offending employer necessarily includes the right to 
induce neutral employees to boycott him at the situs of the 
primary dispute: 


“The objectives of any picketing include a desire to in- 
fluence others from withholding from the employer their 
services or trade. See Sailors’ Union of the Pacific 
(Moore Dry Dock), 92 N.L.R.B. 547. ‘(I]ntended or not, 
sought for or not, aimed for or not, employees of neutral 
employers do take action sympathetic with strikers and 
do put pressure on their own employers.’ Seafarers 
International Union v. Labor Board, 265 F.2d 585, 590. 
‘It is clear that, when a union pickets an employer with 
whom it has a dispute, it hopes, even if it does not intend, 
that all persons will honor the picket line, and that hope 
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encompasses the employees of neutral employers who 
may in the course of their employment (deliverymen and 
the like) have to enter the premises.’ /d., at 591.” 366 
U.S. at 673. 


The distinction therefore must be drawn between picket- 
ing “which induces secondary employees to respect a picket 
line” for the purpose of exerting pressure directly upon the 
primary employer and “picketing which * * * induc[es] 
those employees to engage in concerted conduct against 
their employer in order to force him to refuse to deal with 
the struck employer. Labor Board v. International Rice 
Milling, supra.” 366 U.S. at 673-674. “The key to the prob- 
lem is found in the type of work that is being performed” 
by the neutral employees at the site of the primary dis- 
pute. 366 U.S. at 680. If they are “performing tasks un- 
connected to the normal operations of the struck employer,” 
the impact of their cessation upon the primary employer is 
less immediate and significant than upon their own, neutral, 
employer. Effect on the neutral employer may therefore be 
considered an “object” of the cessation. Ibid. However, if 
the work to be performed is merchandise pickups or de- 
liveries or “conventional maintenance work necessary to 
the normal operations” (366 U.S. at 682), the impact of 
cessation on the primary employer is immediate and must 
be considered the only “object.” Failure to observe this 
distinction, said the Court, would be “a clear invasion on 
traditional primary activity” (366 U.S. at 681) and a viola- 
tion of the “picketing rights of the striking employees” 
(366 U.S. at 682). 


We can account for the Board’s disregard of the Electri- 
cal Workers’ case only on the assumption that it, like the 
Trial Examiner, suffers the delusion that the only em- 
ployees capable of conducting a primary boycott against 
an offending employer are his own. The cases, however, 
explicitly recognize that neutral employees conduct a pri- 
mary boycott when they refrain from performing services 
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which enable the primary employer to continue his normal 
business at the situs of the primary dispute. They also hold 
that unions, whether or not involved in the primary dispute, 
conduct a primary boycott when they induce such refusals, 
even though their appeal is made far from the situs of the 
dispute. Milwaukee Plywood Company v. NLRB, 285 F.2d 
325 (7th Cir. 1960) ; Teamsters Local 175 v. NLRB, 111 US. 
App.D.C. 65, 294 F.2d 261 (1961); Newspaper and Mail 
Deliverers’ Union (Interborough News Co.), 90 NLRB 2135, 
2149-2151 (1950) ; Oil Workers Union (Pure Oil), 84 NLRB 
315, 319 (1949); International Organization of Masters, 
Mates & Pilots (Chicago Calumet Stevedoring Co., Inc.), 
125 NLRB 113, 126-128 (1959). 


The legislative history shows unequivocally that Con- 
gress understood that “the established distinction between 
primary activities and secondary boycotts” is that in the 
former the neutral employees’ boycott of the primary em- 
ployer is “limited to the scene of the labor dispute,” where- 
as in the latter it is not. H. Rep. No. 741 on H.R. 8342, 
p. 21, 1 Leg. Hist. 779. The Kennedy-Thompson analysis 
explained (II Leg. Hist. 1707) : 


“Now suppose that the Carpenters Union puts a picket 
line around the factory which has the effect of turning 
back the drivers of independent trucking concerns. This 
kind of picketing has never been treated as a secondary 
boycott. It occurs at the factory of the employer primarily 
engaged in the labor dispute. It aims at halting commer- 
cial intercourse with him (a primary boycott), not at halt- 
ing intercourse with persons who have intercourse with 
him (a secondary boycott).” 


Accordingly, the Board’s treatment of refusal by neutral 
employees to cross a primary picket line for the purpose 
of making pickups and deliveries as secondary activity de- 
fies Congress’ understanding, defeats the proviso to Section 
8(b)(4) and flouts the decision of the Supreme Court in 
Electrical Workers. 
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C. The Section 8(b) Proviso Has No Relevance to Pri- 
mary Picket Lines; It Immunizes Refusal to Cross 
Certain Secondary Picket Lines. 


Since refusal of neutral employees to cross a primary 
picket line at the premises of another employer is primary 
activity, the Section 8(b) proviso obviously has no applica- 
tion to it. To hold otherwise ignores the proviso’s decisional 
history and either makes the proviso a meaningless super- 
fluity or transforms it from an exemption into a prohibition. 


“The oflice of a proviso is well understood. It is to except 
soinething from the operative effect, or to qualify or re- 
strain the generality, of the substantive enactment to which 
it is attached.” Cox v. Hart, 260 U.S. 427, 435 (1922). 


“* * * Tf possible, the act is to be given such construc- 
tion as will permit both the enacting clause and the 
proviso to stand and be construed together with a view 
to carry into effect the whole purpose of the law. 1 Kent, 
463. The purview of the act and the words of the proviso 
must be reconciled if may be, and the operation of the 
proviso may be limited by the scope of the enacting 
clause.” White v. United States, 191 U.S. 545, 551 (1903). 
The starting point with the Section 8(b) proviso is that 

it has never been thought to mark the boundary between 
primary and secondary picketing or refusals. In fact, the 
Board rebuffed the one attempt ever made to use it in that 
connection. In Interborough News, 90 NLRB 2135, the 
Trial Examiner predicated dismissal of a complaint charg- 
ing that a union violated Section 8(b) (4) by inducing neu- 
tral employees to respect primary picket lines at another 
employer’s premises on two grounds: one, that the inducc- 
ment was primary because “the action induced and encour- 
aged was confined to a refusal to perform services only at 
the premises of the primary employer” (90 NLRB at 2150), 
and two, that the picketing occurred in connection with an 
authorized strike and refusal was therefore immunized by 
the proviso (90 NLRB at 2146-2149). The Board held that 
since the first ground was decisive it was “unnecessary to 
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consider the effect of the proviso to Section 8(b)(4+) upon 
the legality of Respondent’s activities” and therefore did 
not “adopt the Trial Examiner’s conclusions and recom- 
mendations with respect thereto” (90 NLRB at 2136). 


While the picket line in Interborough News satisfied the 
proviso, that in Rice Milling did not. There, the picketing 
union was “not certified or recognized as the representative 
of the employees” of the primary employer (341 U.S. at 
667); there was no strike and “none of [the primary] em- 
ployees took part in the picketing” (341 U.S. at 669). In 
deciding whether the union’s deliberate inducement of the 
neutral employees violated Section 8(b)(4)(A), the Su- 
preme Court did not mention the proviso. In Electrical 
Workers, supra, where the picket line may have satisfied 
the proviso, the opinion likewise does not refer to it. 


Moreover, in holding, in Redwing Carriers, 137 NLRB 
1545 (1962), that refusal of neutral employees to cross a 
primary picket line at the premises of another employer ix 
protected by Sections 7 and 13 (J.A. 288, note 5). the Board 
did not advert to the proviso or suggest that protection was 
attributable to it. See also, Everist, Inc., 142 NLRB No. 20 
(1963). If the proviso is irrelevant in determining the 
status of refusals under Sections 7 and 13, a fortiori, it 
must also be irrelevant in determining their status under 
Sections 8(b) (4) and 8(e). 


If, as we have shown, the proviso does not apply to pri- 
mary picketing lines or refusals to cross them, it can apply 
only to secondary picket lines. That conclusion satisfies the 
requirement that the proviso must be construed to do what 
it purports to do, namely, exempt or immunize conduct 
which would otherwise be prohibited. Moreover, only that 
construction is compatible with its terms. The proviso 
exempts refusals to cross picket lines at the premises of 
another employer, but not at the premises of one’s own 
employer. Why? If the proviso was intended to apply to 
primary picket lines, surely those at the premises of the 


16 


employee’s own employer would not have been explicitly 
excluded. If, however, the proviso was intended to apply 
only to secondary picket lines, i.e., those designed to force 
the picketed employer to cease doing business with a third 
party who is the union’s adversary in a primary dispute, the 
exemption makes sense. For to respect a secondary picket 
line at the premises of one’s own employer is to engage in 
a secondary strike against him; to immunize that would 
defeat Congress’ illegalization of secondary strikes. On 
the other hand, it was unnecessary to make it unlawful for 
neutral employees to respect a secondary picket line at the 
premises of another employer to effectuate Congress’ con- 
demnation of such picketing. Exclusion of the neutral em- 
ployees would not legalize the secondary picketing and 
sanctions could be brought to bear immediately and effec- 
tively against the picketing union and the employees of the 
employer being picketed. 


To confirm this analysis it is necessary only to recall the 
nature of the activity against which Section 8(b) (4) (A) 
was directed. Senator Taft explained it precisely (93 Cong. 
Rec. 4198, 4199, in 2 Leg. Hist. 1106, 1107, 1108) : 


«“* * * This provision makes it unlawful to resort to a 
secondary boycott to injure the business of a third person 
who is wholly unconcerned in the disagreement between 
an employer and his employees. * * * under the provi- 
sions of the Norris-LaGuardia Act, it became impossible 
to stop a secondary boycott or any other kind of strike, 
no matter how unlawful it may have been at common law. 
All this provision of the bill does is to reverse the effect 
of the law as to secondary boycotts. It has been set forth 
that there are good secondary boycotts and bad secondary 
boycotts. Our committee heard evidence for weeks and 
never succeeded in having anyone tell us any difference 
between different kinds of secondary boycotts. So we 
have so broadened the provision dealing with secondary 
boycotts as to make them an unfair labor practice. [Em- 
phasis supplied.] 
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Take a case in which the employer is getting along 
perfectly with his employees. They agree on wages. 
Wages and working conditions are satisfactory on both 
sides. Someone else says to those employees, “We want 
you to strike against your employer because he happens 
to be handling some product which we do not like. We 
do not think it is made under proper conditions.” Of 
course if that sort of thing is encouraged there will be 
hundreds and thousands of strikes in the United States. 
There is no reason that I can see why we should make it 
lawful for persons to incite workers to strike when they 
are perfectly satisfied with their conditions. If their 
conditions are not satisfactory, then it is perfectly lawful 
to encourage them to strike. The Senator [Pepper] says 
they must be encouraged to strike because their employer 
happens to be doing business with someone the union does 
not like or with whom it is having trouble or having a 
strike. On that basis there can be a chain reaction that 
will tie up the entire United States in a series of sympa- 
thetic strikes, if we choose to call them that.” [Emphasis 
supplied.] 


. * e * * * 


“For instance, all over the United States, carpenters 
are refusing to handle lumber which is finished in a mill 
in which CIO workers are employed, or, in other cases, 
in which American Federation of Labor workers are em- 
ployed. 


“The principle announced by the Senator from Florida 
is the same, namely, that if other workers do not like the 
way some employer is treating his employees, they can 
promote strikes in any other plant which happens to be 
handling the product of the plant whose management the 
workers do not like. 


“I do not see how we can distinguish between a plant 
employing union labor and a plant employing nonunion 
labor, or between a plant paying good wages and a plant 
paying poor wages, or between a plant employing CIO 
labor and a plant employing AFL labor. The members 
of the committee do not see any way of distinguishing 
between those cases and preventing the gradual forcing 
of a AFL or CIO control in various unions, and putting 
workers out of employment.” 
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Because Congress decided that “labor disputes should be 
confined to the business iinmediately involved and that un- 
ions should be prohibited from extending them to other 
employers by inducing and encouraging the latter’s em- 
ployees to exert economic pressure in support of their dis- 
putes,” Congress “prohibited peaceful picketing, persuasion, 
and encouragement, as well as non-peaceful economic ac- 
tion, in aid of the forbidden objective.” Wadsworth Build- 
ing Co., Inc., 81 NLRB S802, 812, enforced, 184 F.2d 60 (10th 
Cir. 1950), cert. denied, 341 U.S. 947; ef. Climax Machinery 
Company, 86 NLRB 1243 (1949). Thus, Section 8(b) (4) (A) 
forbade picketing at the premises of a neutral employer 
pursuant to a strike by the neutral employer’s employees, 
as well as picketing at those premises by emplovees of the 
primary employer and their agents in the absence of a 
strike by the neutral employees. The proviso, however, 
distinguishes the two kinds of picket lines. 


Congress must have recognized that to impose upon the 
bargaining agent of neutral employees who approach a 
picket line at the premises of another employer the onus 
of determining whether that line is primary or secondary 
would doom respect for primary as well as secondary picket 
lines, for a distinction which all too often “does not present 
a glaringly bright line” (Electrical Workers v. Labor 
Board, 366 U.S. 667, 673 (1961), to lawyers and courts in 
possession of the facts must be an enigma to unions which 
are strangers to the dispute and unfamiliar with the facts. 
On the other hand, Congress did not want to invite respect 
for secondary picket lines thrown up at premises remote 
from the situs of the primary dispute by the primary em- 
ployees or their bargaining agent. See II Leg. Hist. 1620, 
App. 10A-11A, infra. It undoubtedly recognized that with 
enactment of Section 8(b)(4) and Section 303 few, if any, 
responsible unions would dare call secondary strikes. Con- 
sequently, it limited the exemption for respect of secondary 
picket lines to those accompanying a strike called by a 
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union entitled to recognition. Therefore, a labor organiza- 
tion which is asked to induce its members to respect a picket 
line at the premises of another employer need not stop to 
inquire whether the dispute at those premises is primary 
or secondary; it can safely induce its members to refuse to 
cross even if it is secondary upon ascertaining that a strik- 
ing union entitled to recognition has authorized it. 


The legislative history of Landrum-Griffin shows that 
what gave cause for concern was whether the area of ex- 
emption established by the proviso would be diminished 
when Section 8(b)(4) was amended by outlawing as “sec- 
ondary” strikes for “hot cargo” clauses and picket lines 
established to implement such strikes. A portion of the 
statement by Congressman Cramer (J.A. 292-293), which 
the Board omits, shows that Congress clearly understood 
that the function of the 8(b) proviso is to protect the re- 
fusal of neutral employees to cross picket lines accompany- 
ing secondary strikes at the premises of employers other 


than their own. Congressman Cramer said (II Leg. Hist. 
1620) : 


“The language of [Section 8(b)(4)] is broad enough 
that it covers hot cargo and other secondary boycott prac- 
tices, making them an unfair labor practice. Therefore, 
the proviso would protect the individual employee from 
being required to cross a picket line arising out of a hot 
cargo situation.” [Emphasis supplied.] 


In the light of that statement, the meaning of a portion of 
the Congressman’s remarks the Board does quote becomes 
unmistakeable: 


“Second. The proviso in 8(b)(4) of the Taft-Hartley 
Act, which specifically affords protection to the individual 
employee who would not cross a picket line, is carried for- 
ward by the Landrum-Griffin bill. As picketing situations 
arising from hot-cargo disputes are described in that 
section [8(b)(4)] it would protect the employee even 
though section 8(e), that is, the hot-cargo section, also 
specifically applied.” 
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We are as much at a loss to account for the Board’s over- 
sight as for its unprecedented assumption that there is a 
connection between primary picketing and the proviso. 
Whatever the explanation, however, its counsel’s conclusion 
that “Congress based the picket line exception” upon “the 
S(b) proviso” (Bd. Br. p. 33), and that elimination of that 
proviso would leave refusal to cross primary picket lines 
unprotected (Bd. Br. p. 38), is plainly wrong. 


D. Rockaway Necessarily Encompasses Contractual Pro- 
tection of Refusal to Cross Primary Picket Lines. 


Once the function of the 8(b) proviso is understood, the 
notion that Rockaway News can be read as limiting con- 
tract protection to picket lines which satisfy its limitations 
is seen to be absurd. Congress cannot conceivably have 
intended to sanction contract protection of refusals to cross 
secondary picket lines but not primary picket lines. There- 
fore, the Supreme Court’s holding that the proviso “clearly” 


establishes Congress’ intention to sanction those picket lines 
which satisfy the proviso necessarily means that Congress 
intended to sanction respect for all primary picket lines 
without limitation. 


Moreover, insofar as Rockaway holds (345 U.S. at 74-75, 
80-81) that employees covered by a collective bargaining 
contract which does not explicitly immunize refusal to cross 
picket lines are subject to discipline or discharge, it rests 
on the “no strike” condition implied in every collective bar- 
gaining contract which contains a grievance procedure lead- 
ing to arbitration. Teamsters Local v. Lucas Flour Co., 369 
U.S. 95, 104-105 (1962); Atkinson v. Sinclair Refining Co., 
370 U.S. 238, 246 (1962). This rationale leaves no room for 
distinction between refusal to cross a picket line at the 
premises of one’s own employer and refusal to cross a 
picket line elsewhere. An employee unprotected by a spe- 
cific clause in the collective bargaining contract covering his 
employment may be replaced or discharged for refusing 
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to cross a picket line at his own employer’s place of busi- 
ness just as for refusal to cross a picket line elsewhere. 
NLRB vy. Illinois Bell Telephone Co., 189 F.2d 124 (7 Cir., 
1951), cert. denied, 342 U.S. 885. Thus, neither authoriza- 
tion of contract protection nor vunerability in its absence 
turns upon a distinction in primary picket line locale. 


E. The Legislative History Clearly Shows That Congress 
Sanctioned Contractual Protection of Refusal to 
Cross All Primary Picket Lines and Those Secondary 
Picket Lines Which Satisfy the Proviso. 


The relevant legislative history shows that Congress ap- 
proved and desired to retain the Rockaway News rule; that 
Congress understood that rule to authorize contractual pro- 
tection of refusal to cross all primary picket lines and also 
those secondary picket lines which satisfy the proviso’s 
conditions; that Congress rejected what it construed to be 
an attempt to repeal the proviso’s limitations on respecting 


secondary picket lines; that Congress considered conten- 
tions that Section 8(e) would curtail contractual protection 
of refusal to cross primary picket lines unsound and that it 
deemed the new Section 8(b)(4) proviso a complete guar- 
antee against such a result. By quoting truncated excerpts 
and disregarding revelant portions of statements on which 
they rely, the Trial Examiner, the Board and Board counsel 
seem bent on proving Congress wrong. We have therefore 
assembled in the Appendix to this brief, in chronological 
sequence, the relevant texts from which excerpts were 
taken. 


Briefly summarized, the legislative history shows that on 
July 21, 1959, five days after the statement quoted by the 
Board (J. A. 291), Senator Morse agreed with Senator 
Kennedy that retention of the Section 8(b) proviso assured 
that Section 707 of the Senate bill would not upset the 
Rockaway News rule (II Leg. Hist. 1317) and thereby im- 
pair the power of unions to protect “an employee’s right 
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to respect” a “primary picket line” (II Leg. Hist. 1315). 
The House Report on H. Rep No. 741, pp. 778-780, sub- 
mitted July 30, 1959, shows that the Committee believed 
that since Section 707 “preserved the established distinction 
between primary activities and secondary boycotts” it 
would retain the Rice Milling-Rockaway rule that the 
“truckdriver’s employer * * * could agree that he would not 
require the driver to enter the strike-bound plant.” The 
Committee stated that its clarifying amendment was in- 
tended only to “dispel * * * misunderstanding” created by 
reports “that Section 707 would compel truckdrivers to act 
as strikebreakers by crossing primary picket lines.” 


Congressman Cramer, whose statement the Board relied 
on heavily (J. A. 292-293), spoke on August 12, 1959. He 
also agreed that retention of the Section 8(b) proviso would 
insure that the hot cargo prohibition did not “make illegal a 
collective-bargaining clause by which the employer agrees 
not to discipline an employee for refusal to cross a picket 


line.” He observed that that proviso applies to “picketing 
situations arising from hot-cargo disputes” and therefore 
protects employees against “being required to cross a picket 
line arising out of a hot cargo situation.” He inferred, 
consequently, that those who were attacking the hot cargo 
clause on the ground that it would compel truckdrivers to 
cross picket lines must be seeking to expand immunity to 
respect secondary picket lines, i.e., to obtain “an amendment 
to the Taft-Hartley Act which would legalize the refusal of 
a union member to cross a picket line set up by ‘wildcat 
strikers’ and minority pickets who did not have the ap- 
proval of the employees working in the picketed plant.” He 
argued that these limitations should not be removed from 
the 8(b) proviso. IT Leg. Hist. 1619-1620. 


On August 20, 1959, Senator Kennedy and Congressman 
Thompson presented their analysis, which the Supreme 
Court quoted in part in Electrical Workers. They noted 
that the “verbal argument,” based on the language of Sec- 
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tion 8(b)(4), which would illegalize inducement of truck- 
drives to refuse to cross a primary picket line at another 
employer's premises is applicable equally to “every picket 
line, for picket line appeals to the employees of other em- 
plovers not to enter the plant. The legality of every picket 
line would be cast in doubt.” II Leg. Hist. 1707. Thus, re- 
moval of the term “concerted” and the proposed hot cargo 
ban in the House Bill would “throw doubt upon the legality 
of activities related to primary picketing heretofore re- 
carded as lawful.” Ibid. They stated that the Senate would 
not accept the measure unless this doubt was dispelled. Ad- 
dressing themselves specifically to the effect of the hot 
cargo clause upon refusal to cross primary picket lines, 
they said (II Leg. Hist. 1708) : 


“(d) Effect upon primary picketing: Section 707 of 
the Senate bill would outlaw hot cargo clauses in con- 
tracts between the Teamsters Union and commerce car- 
riers by motor vehicle. When this provision was ap- 
proved, there were strong reasons for believing that 
section 707 would not apply to primary picket lines. The 
words of section 707 substantially parallel the language 
of section 8(b)(4)(A), and it is well known that section 
8(b)(4)(A) does not apply to primary picketing. Section 
707 would supplement section 8(b)(4)(A) and was widely 
known to be aimed at contracts which sanction unlawful 
secondary boycotts. It seemed that section 707 would 
therefore receive the same construction as the substanti- 
ally parallel words of section 8(b)(4)(A) and that the 
right to refuse to cross a primary picket line would not 
be affected by this section. 


“After the Senate passed S. 1555 there were wide- 
spread reports that section 707 would compel truckdri- 
vers to act as strike breakers by crossing primary picket 
lines. The House Labor Committee included a proviso in- 
tended to make it plain that the hot cargo provision would 
not affect primary picket lines or the refusal to cross 
them. The Landrum-Griffin bill not only rejected the 
proviso but it broadened the hot cargo section. It will be 
recalled that the Landrum-Griffin revision of NLRA sec- 
tion 8(b)(4) also casts doubt upon primary picket lines 
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which the employees of other employers refuse to cross. 
Taking the two sections together, the House bill appar- 
ently destroys the right to picket a plant and to honor 
a picket line even in a strike for higher wages. 


“This change in the present law is entirely unaccept- 
able. It has nothing to do with secondary boycotts. It 
takes away a traditional and heretofore lawful weapon 
in a simple strike for higher wages.” 

On September 2, 1959, after the Conference Committee 
had adopted the 8(b)(4)(B) proviso, Senator Kennedy 
stated (II Leg. Hist. 1389) : 


“We have protected the right of employees of a sec- 
ondary employer, in the case of a primary strike, to re- 
fuse to cross a primary strike picket line. The House 
language was vague.” 

And on September 3, 1959, Senator Kennedy advised that 
the Senate conferees had remedied the “secondary boycott 
provisions of the House bill” which “would have curtailed 
legitimate union activities,” eliminating the “question under 
the Landrum-Griffin bill whether emplovees of another em- 
ployer could have properly refused not to cross a picket 
line in a primary strike.” II Leg. Hist. 1431-1432. 


The Trial Examiner thought that Senator Kennedy’s 
“two remarks are not consistent in that they denote differ- 
ent objectives: the former indicates a desire to protect a 
‘refusal’ right of secondary employees, while the latter in- 
dicates the conferees were concerned with protecting the 
legality of primary picketing activity, despite certain con- 
duct of secondary employees” (J. A. 250). The inconsist- 
ency is a figment of the Examiner’s imagination. Senator 
Kennedy was obviously concerned with protecting both 
rights, regarding them as opposite sides of the same coin. 


In the light of this legislative history, the Board’s con- 
tention that respect for “Section 8(e)’s intended role in the 
statutory scheme” (Bd. Br. p. 22) requires illegalization of 
contractual sanction for refusal to cross primary picket 
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lines reflects a total misconception of the role Congress 
intended Section 8(e) to play. Congress did not intend to 
immunize neutral employers against pressure incident to 
the refusal of their employees to cross primary picket lines 
or to exalt the neutral employer’s freedom to deal with an 
employer involved in a labor dispute to the extent of cur- 
tailing his power to waive his privilege to replace employ- 
ees who refuse to enter picketed premises. 


F. In the Absence of Evidence that the Contracting 
Parties Intend to Apply the Picket Line Clause to 
Secondary Picket Lines Unprotected by the 8(b) 
Proviso, the Board Cannot Hold the Clause Hlegal. 


If, as we have seen, Section 8(e) does not impair the 
validity of the picket line clause as it applies to any pri- 
mary picket lines or to secondary picket lines which meet 
the proviso’s conditions, the Board is barred by NLRB v. 
News Syndicate Co., 365 U.S. 695, 699-670 (1961), from de- 
claring the clause invalid. For, in the absence of evidence 
that the contracting parties intend that the clause sanction 
union-induced refusals to cross secondary picket lines un- 
protected by the proviso, the Board cannot assume such an 
unlawful intent. It follows that insofar as the Board held 
the picket line clause invalid its decision must be reversed. 


II. The Struck Goods Clauses Are Valid. 


In upholding the Examiner’s conclusion that Article 9, 


Section 2, the “struck goods” clause, amounts to an “ ‘im- 


plied’ agreement” prohibited by Section 8(e) (J.A. 295, 
256-260), the Board completely overlooked that Section 
8(b) is directed only at union as distinguished from individ- 
ual secondary boycotts, and that voluntary boycott by an 
individual, as distinguished from its inducement by a un- 
ion, is not outlawed. To read Section 8(e) as prohibiting 
contract protection of individual refusals not induced by a 
labor organization is unlawfully to encroach upon individ- 
ual freedom. 
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The starting point, of course, is the language of Section 
8(b) which deliberately proseribes only conduct by “a labor 
organization or its agents.” “Section 8(b) of the amended 
Act designates as unfair labor practices certain acts by a 
labor organization or its agents. It is not directed toward 
such conduct by persons or employees in their individual 
capacity.” Perry Norvell Company, 80 NLRB 225, 245 
(1948); Sunset Line & Twine Company, 79 NLRB 1487, 
1507-1509 (1948) ; ef. Atkinson v. Sinclair Refining Co., 370 
U.S. 238, 247-249 (1962). Thus, prior to the 1959 amend- 
ments a concerted refusal by individual employees, acting 
in their own interests, to handle “hot goods,” as distin- 
guished from its inducement by a labor organization, was 
immune. Inasmuch as Rockaway News privileged contract 
protection for refusals to which Section 8(b)(4) does not 
apply, it obviously encompassed such individual refusals. 
The legislative history demonstrates that Congress did not 
intend by enactment of Section 8(e) to change the law in 
this respect. 


Analysis begins with observation that the term “con- 
certed” was removed from Section 8(b)(4) because Con- 
gress regarded as a “loophole” the immunity it was thought 
to provide for union inducement. The legislative history 
is so explicit as to leave no room for doubt. Senate Report 
No. 187 on S. 1555, p. 80, in I Leg. Hist. 476, states: 


“Inducement of an individual_—The word ‘concerted’ 

in section 8(b)(4) of the present act has opened another 

_ loophole. The Supreme Court held in N.L.R.B. v. Inter- 
national Rice Milling (341 U.S. 665) that it did not con- 
stitute a violation when pickets stopped a single truck. 
Thus, when trucks appear one at a time and are prevailed 


2? Although. the. 8(b) (4) proviso uses the term “person” rather 
than the phrase “labor organization or its agents,” as the Trial 
Examiner convincingly demonstrated in Interborough News, 90 
NLRB 2135, 2146-2149 (1950), it cannot be read as an exemption 
of individual conduct, for individual action is simply not the sub- 
ject of the 8(b) (4) prohibition. 
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upon not to cross a picket line, there is no ‘inducement 
to concerted activity.’ S. 748 closes this loophole by 
dropping the word ‘concerted’ from section 8(b) (4).” 


The Senate Committee Analysis (I Leg. Hist. 965) said: 
“Inducement of a single employee or a supervisor employed 
by a secondary employer is banned.” Senator Curtis ex- 
plained (II Leg. Hist. 1197 (2)): 


“Another loophole in existing law is found in the rule 
laid down by the U.S. Supreme Court in the Rice Milling 
case that if the secondary boycott merely induces individ- 
ual action rather than concerted action, it is lawful. This 
loophole is taken care of also. Suppose, then, that the 
union’s inducement to strike does not encourage united 
activity by the employees of the secondary employer, but 
simply individual action by them. That is, each employee 
is induced separately and at different times to refuse to 
work. This technique can be just as effective in forcing 
his employer to cease doing business with the first em- 
ployer as the technique where all employees act con- 
certedly in refusing to work. 


The amendment closes this loophole by dropping the 
word ‘concerted’ from section 8(b)(4).” 


Every other scintilla of legislative history confirms that the 
removal was designed to prevent unions from circumvent- 
ing restrictions imposed on them by the boycott prohibition, 
not to encroach upon or impair the power of individuals, 
absent union inducement, to boycott or not as they chose. 
See, II Leg. Hist. 993 (3), 1079 (2), 1193 (3), 1818 (2), 
1829 (2). In Section 8(e) Congress implemented its pro- 
hibition of ‘‘union * * * appeals to the employees of’’ neu- 
tral employers by outlawing ‘‘direct union-employer agree- 
ments to boycott another employer.’’ Burlington Truck 
Lines v. U.S., 371 U.S. 156, 170, 171 (1962). 


In this context, it is clear why Congress was surprised 
at the suggestion that Section 8(e) would have the effect 
of compelling individual employees to become strikebreak- 
ers. After studied deliberation, Congressman Cramer stated 
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that Section 8(e) will not “make strikebreakers out of those 
banned by hot cargo” (App., infra), because “unions 
could validly execute” contracts immunizing employees 
against discharge for refusing to handle “hot cargo” (2bid, 
p. 10A). He emphasized in both his “first” and “fourth” 
conclusions the distinction between a “hot-cargo contract” 
which was to be outlawed, and an agreement to refrain 
from disciplining employees for refusing, as individuals, 
to handle “hot cargo,” which was not (ibid., pp. 11A-12A). 


It is evident, therefore, that contractual protection for 
individuals who, without union inducement, refrain from 
handling “unfair goods” was not the subject of Section 
8(e). Prohibition of such protection by the Board is for- 
bidden encroachment upon an area Congress deliberately 
left free. The rationale by which the Trial Examiner and 
the Board evade this limitation obliterates the vital dis- 
tinction between refusals which are union-induced and 
those which are not. 


A contract to refrain from disciplining an employee who 
refuses, at a union’s inducement, to handle “hot goods” is 
no doubt a forbidden agreement, because it amounts to 
employer acquiescence in the Union’s conduct, which is 
itself forbidden. An agreement between an employer and 
a Union that employees “are not to handle hot work” is 
of course forbidden for the same reason. Los Angeles 
Mailers Union No. 9 v. NLRB, U.S. App. D.C. ’ 
311 F.2d 121, 124 (1962). But an agreement that the em- 
ployer will refrain from disciplining employees who, acting 
individually and without any union inducement, refuse, 
cannot be illegal, for it constitutes acquiescence in nothing 
that the Act forbids. 


That a consequence of such an agreement may be the 
cessation of business between two employers is a complete 
irrelevancy. Section 8(e), like Section 8(b)(4), must be 
interpreted, not read literally. District No. 9 v. NLRB, 
supra, pp. 7-8. Inasmuch as Congress in 1959 continued 
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limitation of the Act’s prohibitions to unions and their 
agents, excluding employees acting individually, it remains 
true, pro tanto, that the secondary employer “has no abso- 
lute assurance that he will be free from the consequences of 
a secondary boycott.” Local 1976, Carpenters v. NLRB, 357 
U.S. 93, 99 (1958). 


It is intolerable to circumvent the individual freedom 
which Congress preserved by treating a clause which pro- 
hibits discharge or discipline for voluntary individual re- 
fusal as forbidden inducement. Cf. NLRB v. Drivers Local 
639, 362 U.S. 274, 284, 291-292 (1960). “A voluntary [em- 
ployee] boycott does not become prohibited activity simply 
because” a contract clause guarantees the employee im- 
munity against discharge or replacement. Local 1976, Car- 
penters v. NLRB, supra, 357 U.S. at 107. The Board itself 
has made the point. In Tampa Sand and Material Co., 132 
NLRB 1564 (1961), after acknowledging (at p. 1565), 
the right of employees as individuals to refuse to handle 
“hot goods,” the Board said (p. 1566): 


“To read inducement and encouragement into the mere 
statement that the men could make an individual choice 
as to handling [unfair] products is to attach a presump- 
tion of guilt to a declaration of what the law will permit. 
This, we think, carries the ‘nod, wink, and smile’ theory 
too far. The law does not require that a union refrain 
from making the law known to its members.” 


If the law does not prevent a Union from advising its mem- 
bers that the law preserves their individual right, a fortiori, 
does it not prevent a Union from providing contract pro- 
tection for its exercise. To deny the Union power to do this 
is indisputably to obliterate the individual right itself, for 
exclusive authority to contract with the employer about 
this subject is preempted by the bargaining agent. Rocka- 
way News, supra, 345 U.S. at 80-81. Except insofar as 
clause “ec” of Section 2 (J.A. 241) prevents attribution to 
the Union of any intent to induce individual refusals, it is 
wholly an irrelevancy. 
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There is no proof in this case that petitioner applied, or 
intends to apply, the struck work clause to Union-induced 
stoppages. In the absence of such proof, it must be pre- 
sumed that it does not. The Board’s holding that Section 
92 of Article 9 is illegal must therefore be set aside. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that this Court should hold that the picket line and struck 
work clauses are entirely valid and proper. 


Respectfully submitted, 

Apert K, PLONE 
511 Market Street 
Camden, New Jersey 

Mozart G. RaTNER 
1411 K Street, N.W. 
Washington, D. C. 
Counsel for Amicus Curiae 


Of Counsel: 

PLoNE, ToMaR, Parks AND SELIGER 
511 Market Street 
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APPENDIX 


Relevant Excerpts From Legislative History of the 
Labor Management Reporting and Disclosure Act of 1959 


STATEMENT OF SENATOR MORSE 


July 16, 1959, 105 Cong. Rec. 13591, 
II Leg. Hist. 1312-1313 


“Mr. President, I wish to announce that on Tuesday I 
intend to make a speech in regard to pending labor legisla- 
tion and that the speech will deal with three subject mat- 
ters: One, hot cargo; two, organizational picket lines; and 
three, the need for making certain that in any labor legisla- 
tion there is a full application of the Administrative Pro- 
cedure Act. 


“IT want to point out the Rockaway decision of the Su- 
preme Court which makes clear that where there is a con- 
tract with an employer, a worker is protected in his refusal 
to go through a picket line, if the contract specifies that he 
has a right of refusal. I am very much disturbed by legisla- 
tive movements in the Congress that would seek to destroy 
that protection. A hot-cargo amendment which, in my 
judgment, makes it illegal to sign an agreement which 
would permit employees to refuse to go through picket 
lines is vindictive. 

* * * 

“T am not going to take the time to develop the subject 
tonight, Mr. President, other than to say a loosely drawn 
hot-cargo amendment, in my judgment, might be popular 
at the present time because the average citizen would not 
understand its legal implications, but in my judgment, it 
would not be sound.” 
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STATEMENT OF SENATOR MORSE 


July 21, 1959, 105 Cong. Rec. 13872-74, 
II Leg. Hist. 1315-1317 


“Mr. MORSE. Mr. President, on boycotts we adopted 
language which some have interpreted—and I think it is a 
close legal question—to overrule the Rockaway News case 
(345 U.S, 71). This was not my understanding. Had I been 
of that understanding, I would not have voted for it. It is 
not now my understanding. Nevertheless, Mr. President, 
there are competent lawyers who do not share my legal 
opinion about the effect of the language in our bill. Among 
those are counsel for the Teamsters Union and counsel for 
certain other unions in the country with whom I have dis- 
cussed this matter at some length. 


“Mr. President, a primary picket line which is legally 
engaged in an appeal to employees is normally respected 
by employees of another employer whether that employer 
is a common carrier or not. I think an agreement protecting 
an employee’s right to respect such a picket line and to re- 
fuse to cross it is a legitimate aspiration and should not be 
banned. 


“It is not my belief that it is banned in the Kennedy- 
Ervin bill; but, as I say, there are those who do not share 
that point of view. However, it is alleged that it is banned 
in the present version of the House bill. If it is, that is a 
great mistake, and it should be modified by the House in 
debate, or modified in conference.” 


“I believe that counsel for the Teamsters Union is quite 
mistaken in his analysis and in his interpretation of section 
707 of the Kennedy bill. 


“As I stated earlier in my speech, it certainly was not 
my interpretation at the time the bill passed, and it is not 
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now my interpretation that section 707 applies to the kind 
of primary situation to which counsel for the Teamsters 
Union refers in this memorandum. Nevertheless, this pre- 
sents a great fear on the part of many in the labor move- 
ment, in and out of the Teamsters Union. Why! Because 
it raises the whole question as to whether there is an in- 
tention to get self-respecting union men and women to go 
through the legitimate picket line of a sister union.” 


“This is pretty fundamental to the free labor movement, 
and I think we need to be on guard against attempts to 
maneuver labor into a position in which it must go through 
a good-faith picket line, or find itself confronted either with 
a heavy damage suit or an injunction—or, in some in- 
stances, with a prison sentence if guilt is established.” 


“Although I think counsel for the Teamster Union is 


making a very extreme interpretation of the language of 
the Senate bill—and although I am not sufficiently familiar 
with the final language in the House bill to make more than 
a tentative conclusion at this time, I am inclined to believe 
he is also making a rather extreme interpretation of the 
language of the House bill. 


“I think, Mr. President, that this particular objection of 
the counsel for the Teamsters’ Union is without any real 
legal merit .. . 


e ° s 


“Mr. President, the Senator from Massachusetts [Mr. 
Kennedy], in his analysis, commented on section 707 as 
follows: 


1. Hot cargo: Your analysis maintains that section 707 
of §. 1555 would require a trucking employee to go through 
a picket line or lose his job. There is no requirement in 
section 707 that an employee must go through a picket line 
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and certainly nothing in the section which necessitates 
that such an employee be discharged, if he does. As a mat- 
ter of fact, the Taft-Hartley Act already protects the right 
of an employee to refuse to cross the picket line of an em- 
ployer other than his own employer, if the employees of 
such an employer are engaged in a strike ratified or ap- 
proved by a representative of such employees. Section 707 
makes no change in this provision of existing law. 


“My, President, it is my legal judgment that the Senator 
from Massachusetts [Mr. Kennedy] is right. That is the 
position I took when the bill was before the committee. It is 
the point of view I shared when the bill was on the floor 
of the Senate, and I voted for the bill with the interpreta- 
tion of section 707 that I discussed earlier in my remarks 
tonight.” 


H. REP. NO. 741 ON H.R. 8342 
Submitted July 30, 1959 
I Leg. Hist. 778-780 


“SECONDARY BOYCOTTS 


“The committee bill would amend the National Labor 
Relations Act by outlawing ‘hot cargo’ clauses in labor con- 
tracts signed by common carriers subject to part II of the 
Interstate Commerce Act—i.e., those common carriers who 
transport goods in interstate commerce. The ‘hot cargo’ 
clause is one of the oppressive devices used by the Team- 
sters Union to spread its power. Outlawing this clause in 
the trucking industry would close a loophole in the present 
law against secondary boycotts. 


“The need for additional legislation outlawing the ‘hot 
cargo’ clause results from a gap in the National Labor 
Relations Act. Section 8(b)(4)(4) makes it an unfair 
labor practice for a labor union— 


“to induce or encourage the employees of any employer 
to engage in a strike or a concerted refusal * ° * to per- 
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form any services, where an object thereof is * * * forcing 

or requiring any employer * * * to cease doing business 

with any other person * * * 

“The application of this prohibition is best illustrated by 
a concrete example. Suppose that company A trucks furni- 
ture over the road from terminals in Atlanta, Ga., to Phil- 
adelphia and New York and that company B manufactures 
furniture in Macon, Ga., which is taken to Atlanta and then 
carried north in A’s trucks. If there were a strike at B’s 
factory in Macon, it would he an unfair labor practice under 
the present law for the union which called the strike to go to 
Atlanta and induce A’s truckdrivers to refuse to handle 
B’s furniture on the ground that it was ‘hot cargo.’ 


“But two essential elements of the present law are the 
inducement of employees by a labor union and a strike or 
concerted refusal to perform services. In the example, if 
the trucking company, A, simply refused to carry B’s furni- 
ture there would be no unfair labor practice because there 
was no inducement of employees by the union. 


“After the Taft-Hartley Act became law the Teamsters 
Union began to exploit this distinction by the device of 
‘hot cargo’ clauses. During negotiations the Teamsters 
vould demand that the trucking firm, A, put a clause into 
the collective bargaining agreement agreeing generally that 
A would not truck nor require his employees to handle any 
freight which was ‘hot’ or ‘unfair’ because it came from an 
employer engaged in a labor dispute. It would be hard for 
A to resist this demand. Later the Teamsters could insist 
that A live up to the contract and refuse to handle freight 
such as B’s furniture. 


“From B’s standpoint it makes no difference whether his 
furniture cannot be trucked out of Atlanta because the 
Teamsters induce A’s employees to refuse to handle it or 
because A has been compelled to sign a contract not to 
handle hot goods. The injury to the public is also the same, 


6A 


The ‘hot cargo’ clause therefore became a major weakness 
in the law against secondary boycotts. 


“Section 707 of the Senate bill sought to correct this 
weakness by outlawing ‘hot cargo’ clasuses. It proposed to 
amend the National Labor Relations Act by making it an 
unfair labor practice for a common carrier subject to part 
II of the Interstate Commerce Act to enter into such a con- 
tract with a labor union and by making it an unlawful re- 
fusal to bargain for the labor organization to press for 
such a clause in contract negotiations. The Senate bill 
would also make existing hot cargo clauses unenforcible. 
Since section 707 followed the words of NLRA section 8(b) 
(4)(A) insofar as they could apply to carriers it preserved 
the established distinction between primary activities and 
secondary boycotts. 


“The amendments approved by the committee have the 
effect of clarifying this distinction. 


“<Primary activities’ is a term used to describe a strike 
or picketing at a plant of the employer engaged in the 
labor dispute. It is settled law that the National Labor Re- 
lations Act does not require a truckdriver to cross a pri- 
mary picket line and the the pickets may request him not 
to enter the strike-bound plant.’ (See NLRB v. Interna- 
tonal Rice Milling Co., 341 U.S. 665.) The truckdriver’s 
employer would have the legal right to discharge him, or 
the employer could agree that he would not require the 
driver to enter the strike-bound plant. These activities are 
all different from the earlier example because they are 
limited to the scene of the labor dispute. 


“After the Senate passed S. 1555 there were widespread 
reports that section 707 would compel truckdrivers to act 
as strikebreakers by crossing primary picket lines, The 
effect of the committee amendments to section 707 is to dis- 
pel this misunderstanding. 
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“One amendment divides the Senate provision into two 
parts so that the employer unfair labor practice of entering 
into a ‘hot cargo’ clause will be found in NLRA section 
8(a) along with other employer unfair labor practices and 
the union violation will be found in section 8(b) together 
with other union unfair labor practices. The division also 
brings into play the existing proviso to section 8(b). 


“The second change adds a proviso that— 


“Nothing in this paragraph shall be construed (i) to 
require any employee to enter upon the premises of an 
employer * * * where such employer is engaged in a pri- 
mary labor dispute, or (ii) to invalidate a collective bar- 
gaining agreement which provides that such refusal shall 
not be cause for the discharge of such employee. 


“Although the proviso is appended to the amendment 
covering the union unfair labor practice, its substance is 


equally applicable to the employer’s contractual undertak- 
ings. It should be observed that the proviso is limited to 
primary activities.” 


Supplementary Views 


I Leg. Hist. 838 


“It is settled law that the National Labor Relations Act 
does not require any employee to cross a primary picket 
line and that pickets may request him not to cross the picket 
line (NLRB v. International Rice Milling Company, 341 
US 665). The language of the ‘hot cargo’ ban in S. 1555— 
which your committee adopted—did not impinge in any way 
on existing law concerning the crossing, or not crossing, of 
primary picket lines by employees. However, in order to 
set at rest false apprehensions on this score, the commit- 
tee appended the disclaimer proviso which appears in sec- 
tion 705(a) (2) of the bill.” 


SA 


STATEMENT OF CONGRESSMAN CRAMER 


August 12, 1959, 105 Cong. Rec. 15677-78, 
II Leg. Hist. 1619-1620 


“The issue was raised by the Teamsters with the argu- 
ment that under section 8(e) of the bill employees could 
lose their jobs unless they become strikebreakers. 


“Does section 8(e) of the Landrum-Griffin bill, relating to 
hot cargo, make illegal a collective-bargaining clause by 
which the employer agrees not to discipline an employee 
for refusal to cross a picket line? Therefore, does it make 
strikebreakers out of those banned by hot cargo? 


“RELEVANT LANGUAGE IN THE GRIFFIN- 
LANDRUM BILL 


“The problem arises because section S(e) on page 65 
of H.R. $8400 and H.R. 8401 adds a new unfair labor prac- 
tice known as the hot-cargo provision. This section makes 
an unfair labor practice and declares unenforceable and 
void a collective agreement whereby an employer, in effect, 
would agree to cease or refrain from, first, handling, using, 
selling, transporting, or, second, otherwise dealing in any 
products of any other employer, or, third, ceasing to do 
business with any other person. 


“An amendment similar to that in the Landrum-Griffin 
bill is incorporated in section 707 of S. 1555, which passed 
the Senate. The principle involved in the two is identical, 
the only difference being that the Senate bill’s provision 
is confined to the trucking industry. 


“The chief sponsor—Senator Kennedy—of the Senate 
bill answered the question raised above as it applied to 
section 707 of that bill. He stated after passage in the 
Senate and after due deliberation, ‘There is no requirement 
in section 707 that an employee must go through a picket 
line and certainly nothing in the section which necessitates 
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that such an employee be discharged if he does.’ Certainly 
the Senator’s conclusion is a reasonable interpretation of 
the hot cargo section of the Senate bill and the same con- 
clusion is reasonable and applicable to the closely corre- 
sponding language on page 65 of the Landrum-Griffin bill. 


“TAFT-HARTLEY PROTECTION 


“With respect to the Senate provision the principal spon- 
sor—the Senator from Massachusetts—of the bill also 
added: 


“As a matter of fact the Taft-Hartley Act already pro- 
tects the right of an employee to refuse to cross the picket 
line of an employer other than his own employer, if the 
employees of such an employer are engaged in a strike 
ratified or approved by a representative of such employees. 


“He stated that this rule, too, was unchanged. 


“It is likewise unchanged by the Landrum-Griffin bill be- 
cause the Taft-Hartley rule or proviso on this subject, as 
relied on by the sponsor of the Senate bill, is expressly re- 
stated on page 64 of H.R. 8400-S401 in the amendments to 
section 8(b)(4) of the Taft-Hartley Act. The restated pro- 
viso is: 


“Provided, That nothing contained in this subsection (b) 
shall be construed to make unlawful a refusal by any person 
to enter upon the premises of any employer (other than his 
own employer), if the employees of such employer are en- 
gaged in a strike ratified or approved by a representative 
of such employees whom such employer is required to recog- 
nize under this act. 


“Does the quoted Taft-Hartley protection to the employee 
apply with respect to the hot cargo provision? The spon- 
sor of the Senate bill so concluded with respect to it. The 
conclusion applies here with equal force. The protecting 
proviso under both bills is left in section 8 of the Taft- 
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Hartley Act and the hot cargo provision is added at the 
very end of the section. The protecting proviso is specif- 
ically a part of section 8(b)(4) which deals with secondary 
boycotts. The language in that section is broad enough 
that it covers hot cargo and other secondary boycott prac- 
tices, making them an unfair labor practice. Therefore, the 
proviso would protect the individual employee from being 
required to cross a picket line arising out of a hot cargo 
situation. The subsequent amendment addressed solely to 
hot cargo restates it as an unfair labor practice and writes 
into the statute the rule laid down by the NLRB and the 
courts that such contracts are not enforcible—see Local 
1976, etc. v. NLRB, 357 U.S. 98, 1958; NLRB v. Milk Dri- 
vers, etc., 357 U.S. 345, 1958. It in no way changes the sub- 
stance of the declarations in section 8(b)(4) including the 
proviso which protects an employee from being forced to 
cross a picket line. 


“The Rockway News case (345 U.S. 71, 1953), which is 
based on the proviso would therefore continue to be law 
under the Landrum-Griffin bill. It stands for the proposi- 
tion that ‘contracting parties may embody in their contract 
a provision against requiring an employee to cross a picket 
line if they so agree. And nothing in the (Taft-Hartley) 
act prevents their agreeing upon contrary provisions if they 
consider them appropriate to the particular kind of business 
involved. An employee’s breach of such an agreement may 
be grounds for his discharge without violating the act.’ 


“Employees and unions could validly execute such con- 
tracts were the proposed bill to become law. 


“What the Teamsters and their kind are trying to ac- 
complish by their attack on the hot cargo provision is an 
amendment to the Taft-Hartley Act which would legalize 
the refusal of a union member to cross a picket line set up 
by ‘wildeat strikers’ and minority pickets who did not have 
the approval of the employees working in the picketed 
plant. An employee should be aware of the fact that his 
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right to cross a picket line is restricted. He can lose his 
job if he refuses to cross a picket line set up by a minority 
of the employees or of a group of employees without au- 
thorization of the majority union in the appropriate unit. 
However, he should also be aware of the right he has under 
Taft-Hartley and also the Landrum-Griffin bill which can 
be used to prevent his discharge for failing to cross a picket 
line so long as such picket line has been ratified by the 
majority union of the employees in the appropriate unit. 


“Thus, I have reached the following, and I believe cor- 
rect, conclusion on the question raised: 


“First. The Landrum-Griffin hot-cargo provision puts in 
statutory form the existing rule of the NLRB and the 
courts, including the Supreme Court, that hot-cargo con- 
tracts are unenforcible. It in no sense disturbs the further 
rule under which employees may agree with the contracting 
union that an employee may—or may not—be disciplined 


for refusal to cross a picket line at another employer’s 
establishment. No reasonable interpretation of the language 
gives it such a meaning that would interfere with this rule 
and no such interpretation is intended. 


“Second. The proviso in 8(b)(4) of the Taft-Hartley 
Act, which specifically affords protection to the individual 
employee who would not cross a picket line, is carried for- 
ward by the Landrum-Griffin bill. As picketing situations 
arising from hot-cargo disputes are described in that sec- 
tion [8(b)(4)] it would protect the employee even though 
section 8(e), that is, the hot-cargo section, also specifically 
applied. 

“Third. What the Teamsters and their kind want is full 
and unrestrained leeway to refuse to cross any picket line 


at their own discretion, regardless of whether it.is estab- 
lished by a union entitled to representation rights. 


“Fourth. To conclude that the language of 8(e) bans 
an agreement not to discipline employees who refuse to 
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cross the picket line reads into it a meaning that the word- 
ing of the section simply does not incorporate. What the 
wording clearly does is to describe as an unfair labor prac- 
tice a hot-cargo contract between an employee and a labor 
organization and then pronounce it unenforcible and void. 
Nothing is said in the section about the individual em- 
ployee. Nothing in the language requires him to go through 
picket lines and nothing in it imposes a duty on the employ- 
er to discharge him if he refuses.” 


JOINT STATEMENT OF SENATOR KENNEDY 
AND REPRESENTATIVE THOMPSON 


August 20, 1959, 105 Cong. Rec. 16588-91 
Il Leg. Hist. 1706-1708 


“SECONDARY BOYCOTTS AND HOT CARGO 
CONTRACTS 


“The House and Senate bills contain radically different 


provisions dealing with activities often brought under the 
misleading slogan ‘secondary boycotts.’ The phrase ‘sec- 
ondary boycott” has no exact meaning today. The nature 
of the differences between the House and Senate bills can 
only be understood by agreeing upon more exact termi- 
nology and talking about specific kinds of activities or con- 
tracts. 


“Historically a ‘primary boycott’ is a refusal to have deal- 
ings with an offending person. To induce customers not to 
buy from an offending grocery store would be a primary 
boycott. To persuade grocery stores not to buy Swift prod- 
ucts would still be a primary boycott. For plumbing con- 
tractors not to buy the products of United States Pipe Co. 
would be a primary boycott. In each case the only economic 
pressure is leveled at the offending person—in terms of 
labor cases at the employer involved in the labor dispute. 


“The element of ‘secondary activity’ is introduced when 
there is a refusal to have dealings with one who has deal- 
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ings with the offending person. If housewives refuse to deal 
with any grocery store which deals with Swift & Co., there 
is a secondary boycott. It is also a secondary boycott for 
members of the Plumbers Union to refuse to work for any 
contractor who buys pipe from United States Pipe Co. 
Strictly speaking only the grocery store case is a boycott; 
the plumbers case should be called a secondary strike. But 
both are called secondary boycotts so that we can dis- 
tinguish only by calling the first a ‘secondary consumer 
boveott’ and the second, a ‘secondary boycott’ without 
qualification. 


“In all cases of secondary boycotts two employers are 
involved. The union brings pressure upon the employer 
with whom it has a dispute (called the ‘primary’ employer) 
by inducing the employees of another employer (called the 
‘secondary’ employer) to go on strike—or the customers 
not to patronize—until the secondary employer stops deal- 
ing with the primary employer. Or the union may simply 
induce the employees of the secondary emplover to refuse 
to handle or work on goods—or the customers not to buy— 
coming from the primary employer as a way of putting 
pressure upon him. 


“The present law unequivocally forbids secondary boy- 
cotts in which a union induces the employees of a secondary 
employer to strike or refuse to perform their normal duties 
as a way of putting economic pressure on a primary em- 
ployer. Section 8(b)(4)(A) provides: 


“¢(b) It shall be an unfair labor practice for a labor 
organization or its agents— 


“(4) to engage in, or to induce or encourage the em- 
ployees of any employer to engage in, a strike or a con- 
certed refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise handle or 
work on any goods, articles, materials, or commodities or 
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to perform any services, where an object thereof is: (A) 
foreing or requiring any employer or self-employed person 
to join any labor or employer organization or any employer 
or other person to cease using, selling, handling, transport- 
ing, or otherwise dealing in the products of any other 
producer, processor, or manufacturer, or to cease doing 
business with any other person.’ 


“There is no dispute, therefore, about the prohibition of 
‘secondary boycotts’ in the sense in which the term was used 
by Senator Taft in 1947 and is used in this memorandum. 
As Senator Taft said, section 8(b)(4)(A) forbids all these 
secondary boycotts. 


“There is ground for controversy, however, about three 
separate issues: 

“(1) Whether there are ‘loopholes’ in section 8(b) (4) (A) 
which can and should be closed without interfering with 
legitimate labor activities ; 

“(2) Whether certain other activities and agreements 


which are outside the term ‘secondary boycotts’ are so 
similar in their effect that they should be prohibited; and 


“(3) Whether secondary consumer boycotts should be 
prohibited. 


“The Senate bill takes a step in this direction by pro- 
hibiting hot cargo agreements by common carriers. It is 
subject to the criticism that it does nothing about true loop- 
holes in the present law. 


“The House bill takes many long steps in these directions. 
It is subject to the criticism that it curtails essential labor 
activities which cannot be fairly classed with secondary 
boycotts. 


“Tt now becomes necessary to deal in detail with specific 
activities. 
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“4. PRIMARY PICKET LINES 


“The most serious objection to the so-called secondary 
boycott and hot cargo sections of the House bill is the effect 
which they may have upon primary picketing. An adequate 
explanation requires retracing our steps to the distinction 
between primary and secondary activity. 


“There are many situations in which the distinction be- 
tween primary and secondary activities becomes blurred. 
Suppose that the Carpenters’ Union calles a strike for 
higher wages at the factory of a manufacturer of doors and 
windows. There would be an unlawful secondary boycott 
prohibited by section 8(b)(4)(A) if the union went to 
various construction projects and induced the contractors’ 
employees to refuse to install the doors or windows. It 
would also be a violation for the Carpenters to go to the 
terminals of trucking companies and induce the drivers 
and loaders to refuse to handle or transport the doors and 
windows. Following the words of the statute, the Car- 
penters Union would thereby ‘induce * * * the employees 
of any employer [i.e., the trucker] * * * to engage in * * ° 
a concerted refusal in the course of their employment to 
*** transport * * * any goods [i.e., the doors and windows] 
* * * where an object thereof is: (A) forcing * * * any 
employer [i.e., the trucker] * * * to cease doing business 
with any other person [i.e., the door and window manu- 
facturer].’ 


“Now suppose that the Carpenters Union puts a picket 
line around the factory which has the effect of turning back 
the drivers of independent trucking concerns. This kind of 
picketing has never been treated as a secondary boycott. It 
occurs at the factory of the employer primarily engaged in 
the labor dispute. It aims at halting commercial intercourse 
with him (a primary boycott), not at halting intercourse 
with persons who have intercourse with him (a secondary 
boycott). But if one follows through the literal words of the 
statute just quoted, it will be seen that a strong verbal 
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argument can be made that the picketing at the factory 
violates section 8(b) (4)(A) because the pickets induce the 
truck drivers employed by the trucking firm not to perform 
their usual services where an object is to compel the truck- 
ing firm not to do business with the door manufacturer 
during the strike. 


“This problem was presented to the Supreme Court in 
NLRB v. International Rice Milling Co., 341 U.S. 655. The 
Court held that picketing at the factory did not violate 
section 8(b) (+4) (A) because the ‘applicable proscriptions of 
S(b) (4+) are expressly limited to the inducement or en- 
couragement of concerted conduct by the employees of the 
neutral employer’ and ‘there is no suggestion that the union 
sought concerted conduct.’ NLRB v. International Rice 
Milling Co., 341 U.S. 665, 671. 


“The House bill proposes to take out of section 
8(b)(4+) any references to ‘concerted’ conduct or to two or 
more employees and to make it unfair to induce a single 
person not to perform services, thus overturning the reason 
for the Supreme Court decision. If this were done, the 
pickets who appealed to a truckdriver not to enter the plant 
where men were striking for higher wages could be held 
guilty of an unfair labor practice. 


“Of course, if this is true of one picket line, it is true of 
every picket line, for picket line appeals to the employees 
of other employers not to enter the plant. The legality of 
every picket line would be cast in doubt. 


“It is not clear whether the House bill is intended to have 
this consequence. If that is the intent, there is a major sub- 
stantive difference between the House and Senate on which 
the Senate could not yield. If the consequence is unin- 
tended, this provision of the House bill must be redrafted. 


“The hot cargo provisions of the House bill also throw 
doubt upon the legality of activities related to primary 
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picketing heretofore regarded as lawful. The problem is 
discussed in a later section. 


“6. HOT CARGO CLAUSES 


“The background of the hot cargo debate is very im- 
portant. Under NLRA section 8(b)(4)(A) inducement of 
the employees of a secondary employer is an essential 
element of the unfair labor practice. It is not an unfair 
labor practice under the present law, therefore, for the 
union simply to persuade the secondary employer not to do 
business with the primary employer. For example, it is 
not an unfair labor practice for the carpenters union to 
persuade a contractor not to buy non-union doors or a 
trucking company not to transport them. 


“Some time after the Taft-Hartley Act became law the 
Teamsters Union began to exploit this distinction by the 
device of hot cargo clauses. During negotiations with 


trucking firms the Teamsters would demand that any col- 
lective bargaining agreement include a clause by which the 
employer agreed that he would not truck nor require his 
employees to handle any freight which was hot or unfair 
because it came from an employer engaged in a labor dis- 
pute. 


“The Teamsters’ original hope was that these contracts 
would make it possible for the union to induce the em- 
ployees of trucking firms to handle hot goods without 
violating section 8(b)(4)(A). In 1958, however, the Su- 
preme Court held that a hot cargo contract was not a de- 
fense to a complaint alleging violation of section 8(b) (4) 
(A). Local 1976, United Brotherhood of Carpenters v. 
NLRB, 357 U.S. 93. This ended the worst abuse of hot 
cargo contracts. 


“Unfortunately there are a good many cases in which 
the Teamsters, without any inducement of employees, is 
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often able to persuade the secondary employer not to carry 
the goods and not to require his employees to handle them. 
It is very hard for a trucking firm either to resist the 
Teamsters’ demand for a hot cargo clause in collective bar- 
gaining, when the price of resistance would undoubtedly 
be a strike for still higher wages, or to refuse to live up to 
the contract once it has signed it, when the cost of non- 
compliance would undoubtedly be the Teamsters’ insistence 
that the contract had been terminated by the violation, thus 
freeing the union to present new demands in collective bar- 
gaining. 


“Technically the trucking firms’ refusal to handle goods 
of an employer engaged in a labor dispute is probably a 
primary boycott. However, from the standpoint of the 
primary employer it makes no difference whether his goods 
will not be trucked by a common carrier because the Team- 
sters’ Union induces the common carrier’s employees to 
refuse to handle them or because the carrier voluntarily 
lives up to the hot cargo contract because he dares not 
challenge the Teamsters Union. The injury to the public is 
also the same. The hot cargo clause, therefore, is a major 
weakness in the law against secondary boycotts. 


“Section 707 of the Senate bill sought to correct this by 
outlawing hot cargo clauses and making existing clauses 
unenforceable. The bill also makes it an unfair labor prac- 
tice for a union to request such a clause in collective 
bargaining. 


“The House bill extends these prohibitions to all em- 
ployers and labor unions. 


“The objection to extending the ‘hot cargo’ limitation 
into a general prohibition such as the House bill contains 
is that the general prohibition would also outlaw legitimate 
forms of collective agreement. Some of these specific diffi- 
culties are discussed below. 
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“(e) Primary boycotts: The House bill makes it unlaw- 
ful for an employer ever to accede to a union’s request that 
he cease doing business with another employer who is fail- 
ing to maintain fair labor standards. If the employer ac- 
ceded, there would be an implied agreement. As suggested 
above, this is only a primary boycott. 


“It would seem that a union ought to be able to ask.a 
friendly concern to stop dealing with a company which will 
not observe fair labor standards. 


“(d) Effect upon primary picketing: Section 707 of the 
Senate bill would outlaw hot cargo clauses in contracts be- 
tween the Teamsters Union and commerce carriers by motor 
vehicle. When this provision was approved, there were 
strong reasons for believing that section 707 would not 
apply to primary picket lines. The words of section 707 sub- 
stantially parallel the language of section 8(b)(4)(A), and 
it is well known that section 8(b)(4)(A) does not apply to 
primary picketing. Section 707 would supplement section 
8(b)(4)(A) and was widely known to be aimed at contracts 
which sanction unlawful secondary boycotts. It seemed that 
section 707 would therefore receive the same construction 
as the substantially parallel words of section 8(b) (4) (A) 
and that the right to refuse to cross a primary picket line 
would not be affected by this section. 


“After the Senate passed S. 1555 there were widespread 
reports that section 707 would compel truckdrivers to act 
as strike breakers by crossing primary picket lines. The 
House Labor Committee included a proviso intended to 
make it plain that the hot cargo provision would not affect 
primary picket lines or the refusal to cross. them. The 
Landrum-Griffin bill not only rejected the proviso but it 
broadened the hot cargo section. It will be recalled that the 
Landrum-Griffin revision of NLRA section (8) (b) (4) also 
casts doubt upon primary picket lines which the employees 
of other employers refuse to cross. Taking the two sec- 
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tions together, the House bill apparently destroys the right 
to picket a plant and to honor a picket line even in a strike 
for higher wages. 


“This change in the present law is entirely unacceptable. 
It has nothing to do with secondary boycotts. It takes away 
a traditional and heretofore lawful weapon in a simple 
strike for higher wages.” 


STATEMENT OF SENATOR KENNEDY 
September 2, 1959, 105 Cong. Rec. 17720 
Il Leg. Hist. 1389 
“We have protected the right of employees of a second- 
ary employer, in the case of a primary strike, to refuse to 
cross a primary strike picket line. The House language 
was vague.” 


STATEMENT OF SENATOR KENNEDY 


September 3, 1959, 105 Cong. Rec. 17898 
Il Leg. Hist. 1431-1432 


“However, in the 12 days during which the conference 
met the majority of the Senate conferees secured important 
changes in the restrictive provisions of the Landrum- 
Griffin bill, thereby protecting traditional and essential 
rights of workingmen seeking to improve conditions of em- 
ployment. It is important that the Senate should note these 
changes: 


e es e 


“Third. Secondary boycotts: the chief effect of the con- 
ference agreement, therefore, will be to plug loopholes in 
the secondary boycott provisions of the National Labor Re- 
lations Act. There has never been any dispute about the 
desirability of plugging these artificial loopholes. The 
secondary boycott provisions of the House bill would have 
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curtailed legitimate union activities. Accordingly, the 
Senate conferees insisted that the report secure the follow- 
ing rights: 


“(g) The right to engage in primary strikes and primary 
picketing even though the employees of other employers 
refused to cross the picket line. 


“The fact of the matter is that there is some question 
under the Landrum-Griffin bill whether employees of an- 
other employer could have properly refused not to cross 
a picket line in a primary strike. That has been clarified 
in the conference report.” 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD | 
ci ws mm m _ EEE 


United States Court of Appeals 


For rae Disrzicr or Corumsra Crecurr 
No. 17,662 
TRUCK DRIVERS UNION LOCAL No. 418, INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN & HELPERS OF AMERICA, ‘and CENTRAL STATES 
DRIVERS COUNCIL, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN & HELPERS 
OF AMERICA, PETITIONERS 
ane 
NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


No. 17,663 


TRuCK DRIVERS & HELPERS LOcAL UNION No. 728, INTERNA- 
TIONAL BROTHERHOOD OF TEAMSTERS and SOUTHERN 
CONFERENCE OF TEAMSTERS affiliated with the INTERNA- 
TIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN & HELPERS OF AMERICA, PETITIONERS 

v. 
NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


On Petitions To Review, and On Cross-Application for 
Enforcement of Orders of the National Labor 
Relations Board 


United States Court of Appeals ““X° ORDMAN, 


General Counsel, 
DOMINICK L. MANOLI, 
Associate General Counsel, 
MARCEL |MALLET-PREVOST, 
Assistant General Counsel, 


MELVIN J. WELLES, 
GaRY GREEN, 


e for the District of Columbia Cir cuit 


Attorneys, 


National Labor Relations Board, 
Washington 25, D.C. 


STATEMENT OF QUESTIONS PRESENTED 


The following questions were formulated in the 
prehearing conference stipulation: 


1. Whether the Board properly concluded that the 
petitioners’ contracts with employers were proscribed 
by Section 8(e) of the Act. 

2. Whether the Board erred in rejecting extrinsic 
evidence assertedly negativing an implied contract in 
violation of Section 8(e) of the Act. 

3. Whether Section 8(e), on its face and as ap- 
plied to petitioners, denies equal protection and due 


process of law under the United States Constitution. 


Statement of questions presented 


Counterstatement of the case 


I. The Board’s findings of fact. 
II. The Board’s conclusions and orders 


Summary of argument. 


Argument 


I. Introduction: The statutory provision and its 
legislative history 


A. 


The 


Section 8 (e) was designed to prevent the 
circumvention, by contractual arrangement, 
of the secondary boycott provisions of the 


Agreements whereby employers bargain 
away their power to prevent work stop- 
pages by their employees were chief among 
the devices Congress sought to outlaw 


Board properly found that petitioners vio- 


lated Section 8 (e) of the Act by entering into 
an agreement with employers containing Arti- 
cle 9, Section 1 


A. 


Article 9, Section 1 is an illegal attempt to 
curtail business between the signatory em- 
ployer and a primary employer. 


Petitioners’ defenses addressed to Article 
9, Section 1 are without merit 


1. The contention that the Board improp- 
erly “presumed” an illegal intent 


. The contention that the manner in 
which the parties enforced their con- 
tract vitiates the Board’s finding of a 
cessation-of-business object 


Argument—Continued 


VI. 


3. The contention that the Board erred in 
permitting picket line clauses an area 
of valid application measured by the 
scope of the Section 8 (b) proviso 
The contention that picket line clauses 
merely “‘augment” the protection afford- 
ed by the Act 


. The Board properly found that petitioners vio- 


lated Section 8 (e) of the Act by entering into 
an agreement with employers containing Arti- 
Cle 9; (Section 2s, seein cscs eee eeaseiaveavesnsveuess 


A. Sections 2 (a) and 2 (b) of Article 9 are 
illegal 


B. Petitioners’ defenses addressed to Section 
2 (a) and 2 (b) are without merit 


C. Section 2 (c) of Article 9 does not preclude 
the Board’s finding of an unlawful agree- 


. The Board properly found that petitioners in 
No. 17,663 violated Section 8 (e) of the Act by 
entering into an agreement with employers 
containing Article 9, Section 4, entitled “Hazar- 
dous Work” 


A. Section 4, designed to implement other con- 
tract clauses violative of Section 8 (e), is 
itself illegal 


B. Petitioners’ defenses addressed to Section 
4 are without merit 


. The Board properly found that petitioners in 


No. 17,662 violated Section 8 (e) of the Act 
by entering into contracts containing Article 
29 (a), entitled “Sub-Contracting” 


Section 8 (e) is not unconstitutional 


Conclusion. 
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United States Court of Appeals 


For tue District or ConumBia Crrcuir 


No. 17,662 


TruCK DRIVERS UNION LocaL No. 413, INTERNA- 
TIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN & HELPERS OF AMERICA, 
and CENTRAL STATES DRIVERS COUNCIL, INTER- 
NATIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN & HELPERS OF AMERICA, 
PETITIONERS 

Vv. 
NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


No. 17,663 


Truck DRIVERS & HELPERS LOCAL UNION No. 728, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
and SOUTHERN CONFERENCE OF TEAMSTERS, af- 
filiated with the INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN & 
HELPERS OF AMERICA, PETITIONERS 


uv. 
NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


On Petitions To Review, and On Cross-Application for 
Enforcement of Orders of the National Labor 
Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


(1) 


2 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petitions 
of the above-named labor organizations to review two 
orders of the Board issued on February 26, 1963, 
pursuant to Section 10(¢) of the National Labor Re- 
lations Act, as amended (61 Stat. 136, 73 Stat. 519, 
29 U.S.C., Secs. 151, et seg.). In its answers to 
these petitions, the Board has requested enforcement 
of its orders, which are reported at 140 NLRB No. 
136, and 140 NLRB No. 137 (2 J.A. 284-305; 3 J.A. 
433-442).' This Court has jurisdiction of the pro- 
ceedings under Section 10(e) and (f) of the Act; 
the two cases have been consolidated by this Court 
for all purposes. 


I. THE BOARD’S FINDINGS OF FACT 


No. 17,662 


Petitioners in No. 17,662 entered into collective 
bargaining agreements with numerous employers en- 
gaged in the interstate transportation of freight by 
motor vehicle within petitioners’ territorial jurisdic- 
tion. The agreements, executed on various dates 
after March 1, 1961, all have a common duration— 
February 1, 1961 to January 31, 1964—and petition- 
ers have required the employer parties to maintain 


1 References to pages of the Joint Appendix in No. 17662 
are herein denoted “2 J.A.” and references to pages of the 
Joint Appendix in No. 17663 are denoted “3 J.A.” 
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and give effect to their relevant provisions (2 J.A. 
223-224). 

All the bargaining agreements contain the follow- 
ing provisions :* 


ARTICLE 9. PROTECTION OF RIGHTS 
Section 1. Picket Line 


It shall not be a violation of this Agreement 
and it shall not be cause for discharge or disci- 
plinary action in the event an employce refuses 
to enter upon any property involved in a labor 
dispute or refuses to go through or work behind 
any picket line, including the picket line of 
Unions party to this Agreement and including 
picket lines at the Employer’s places of business. 


Section 2. Struck Goods 


Recognizing that many individual employees 
covered by this contract may have personal con- 
victions against aiding the adversary of other 
workers, and recognizing the propriety of indi- 
vidual determination by an individual workman 
as to whether he shall perform work, labor or 
service which he deems contrary to his best in- 
terest, the parties recognize and agree that: 


* There are, in fact, two effective agreements. One is en- 
titled the “Central States Area Local Cartage Agreement,” 
and the other, the “Central States Area Over-The-Road Motor 
Freight Agreement with Ohio Rider.” The relevant contrac- 
tual language is identical in both documents, but there are 
inconsequential differences in the numbering of the contract 
provisions. Herein, we have followed the numbering used in 
the Local Cartage Agreement; also, the designations “(a),” 
“(b)” and “(c)” in Article 9, Section 2 do not appear in the 
original agreements but were added by the Trial Examiner 
for clarity of discussion. 
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(a) It shall not be a violation of this Agrec- 
ment and it shall not be a cause for discharge or 
disciplinary action if any employee refuses to 
perform any service which, but for the existence 
of a controversy between a labor union and any 
other person (whether party to this Agreement 
or not), would be performed by the employees of 
such person. 

(b) Likewise, it shall not be a violation of this 
Agreement and it shall not be a cause for dis- 
charge or disciplinary action if any employee 
refuses to handle any goods or equipment trans- 
ported, interchanged, handled or used by any 
carrier or other person, whether a party to this 
Agreement or not, at any of whose terminals or 
places of business there is a controversy between 
such carrier, or person, or its employees on the 
one hand and a labor union on the other hand; 
and such rights may be exercised where such 
goods or equipment are being transported, han- 
dled or used by the originating, interchanging or 
succeeding carriers or persons, whether parties 
to this agreement or not. 

(c) The Employer agrees that it will not cease 
or refrain from handling, using, transporting, or 
otherwise dealing in any of the products of any 
other employer or cease doing business with any 
other person, or fail in any obligation imposed 
by the Motor Carriers’ Act or other applicable 
law, as a result of individual employees exercis- 
ing their rights under this Agreement or under 
law, but the Employer shall, notwithstanding 
any other provision in this Agreement, when 
necessary, handle, use, transport or otherwise 
deal in such products and continue doing such 
business by use of other employees (including 


” 

management and representatives), other car- 
riers, or by any other method it deems appro- 
priate or proper. 

Section 3. Grievances 

Within five (5) working days of filing of 
grievance claiming violation of this Article 9, 
the parties to this Agreement shall proceed to 
the final step of the Grievance Procedure (Ar- 
ticle 8, Sec. 1(c)), without taking any interme- 
diate steps, any other provision of this Agree- 
ment to the contrary notwithstanding. 


ARTICLE 29. Sub-Contracting 


(a) The Employer agrees to refrain from us- 
ing the services of any person who does not ob- 
serve the wages, hours and conditions of employ- 
ment established by labor unions having jurisdic- 
tion over the type of service performed. 

(b) For the purpose of preserving work and 
job opportunities for the employees covered by 
this Agreement the Employer agrees that no 
work or services presently performed or here- 
after assigned to the collective bargaining unit 
will be subcontracted, transferred, leased, as- 
signed or conveyed in whole or in part to any 
other plant, person, or non-unit employees unless 
otherwise provided in this Agreement. The Em- 
ployer may subcontract work when all cf his 
regular employees are working except that in no 
event shall road work presently performed or 
runs established during the life of this Agree- 
ment be farmed out. No dock work shall be 
farmed out, except for existing situations estab- 
lished by agreed to past practices. 
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Overflow loads may be delivered by drivers 
other than the employers’ employees provided all 
provisions of this contract are observed. Loads 
may also be delivered by other agreed to methods 
or as presently agreed to. 

The normal orderly interlining of freight for 
peddle as defined in ARTICLE 26 of the Area 
Road Agreement, on an occasional basis, where 
there are parallel rights and when not for the 
purpose of evading this Agreement, shall be per- 
mitted. Alleged violation of this provision shall 
be submitted to the grievance procedure. 


No. 17,663 


Petitioners in No. 17,663 entered into memoranda 
of agreement on January 24, 1963, with numerous 
employers engaged in the interstate transportation 
of freight by motor vehicle within petitioners’ terri- 
torial jurisdiction.” On March 9, 1961, these memo- 
randa were adopted by the parties, with certain 
changes, as their final collective bargaining agree- 
ments (3 J.A. 49-50). 

Both the memoranda and the final agreements con- 
tain a provision entitled “ARTICLE IX. PROTECTION 
OF RIGHTS,” which is identical* to the provision of 


3 As in No. 17,662, two different agreements are involved, 
one for the over-the-road employees, and one for the local 
employees. The provisions relevant herein appear in both. 
See fn. 2, p. 3, supra. 


*Except for insignificant variations in language, and the 
added designations mentioned at fn. 2, p. 3, supra. 


the same title in No. 17,662. However, the memo- 
randa version of ARTICLE IX also contained a pro- 
vision, Section 4, which was deleted from the final 
agreements (3 J.A. 56). Section 4 reads as follows: 


Section 4. Hazardous Work 


In the event it should be finally determined, 
after appeal, if available and taken, by any trib- 
unal of competent jurisdiction that employees 
covered by this Agreement may be required to 
make deliveries to, pick-ups from or enter upon 
the premises of any person who is involved in a 
labor dispute, the employer shall provide the fvi- 
lowing additional benefits to such employees in 
view of the additional hazards, difficulties, and 
hardships of performing such duties: 


1. An insurance policy which provides life in- 
surance, hospital and medical benefits, and com- 
pensation for partial and permanent disabilities. 
all of which shall be no less than three (3) times 
similar benefits provided by applicable work- 
men’s compensation laws. Where the Employer 
is not covered by such Workmen’s Compensation 
Law, he shall voluntarily assume his obligations 
under the law, and, in addition, provide the 
above benefits. 

2. Wages which are no less than three (3) 
times the rate of pay or earnings otherwise ap- 
plicable for all services performed on the day cr 
the entire tour of duty during the ccurse of 
which the above-stated duties must be perfermed. 

3. The Employer shall also, upon request of 
the Union of employee involved, provide adequate 
protection against possible injury to such em- 
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ployee or his family which may result from the 
performance of such duties. 

4. If required to testify before any tribunal 
with regard to the matters referred to in this 
Article, the employee shall be reimbursed for lost 
wages. 


II. THE BOARD’S CONCLUSIONS AND ORDERS 


In both eases, the Board rejected petitioners’ chal- 
lenges to the constitutionality of Section 8(e) (2 
J.A. 286); held that Article 9 could properly be con- 
strued to constitute an “implied agreement” to cease 
doing business despite its express disclaimer of such 
an object (2 J.A. 244-245, 257-260, 287; 3 J.A. 436) ; 
and found Sections 1 and 2 of Article 9 violative, in 
certain respects, of Section 8(e) of the Act (2 J.A. 
287-300; 3 J.A. 436). 

In No. 17,662, the Board found Article 29(a) vio- 
lative of Section 8(e) because it restricted subcon- 
tracting according to secondary, proscribed criteria 
(2 J.A. 301). And in No. 17,663, Article 9, Section 
4 was also found to violate Section 8(e) (3 J.A. 486- 
438); in so holding, the Board rejected petitioners’ 
contention that Section 4 was no longer in issue be- 
cause the parties had no longer considered it part of 
their binding agreement after March 1961 (3 J.A. 
436). 

The Board’s orders require petitioners to cease and 
desist from (1) maintaining, giving effect to, or en- 
forcing the specified contractual provisions “to the 
extent found unlawful” in the Board’s decision, and 
(2) entering into “any other contract or agreement” 
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violative of Section 8(c) (2 J.A. 302-303; 3 J.A. 
438-440). The orders also provide for the posting 
of appropriate notices at petitioners’ business offices 
and meeting halls. 


SUMMARY OF ARGUMENT 


I 


Section 8(e) of the Act was enacted to prevent the 
circumvention of the secondary-boycott proscriptions 
by means of employer-union agreements. Chief 
among the contractual devices which Congress ex- 
pected to bar by its enactment was, as contempora- 
neous legislative discussion makes explicit, the very 
technique here employed: i.e., the contracting employ- 
er’s waiver of his power to direct his regular work 
force in a manner permitting continued dealings 
with a struck employer. 


II 


The Board properly ruled that an employer who 
agrees to surrender such control over his employees 
agrees, in effect, to cease doing business with the 
struck employer. Having executed an agreement 
whose terms contemplate such a secondary boycott, 
petitioners may not now be heard to have “intended” 
a different lawful object: the terms of the agreement, 
not the parties’ actual motives, constitute the appro- 
priate subject in a Section 8(e) inquiry. Nor may 
petitioners seek a defense in the evidence regarding 
the manner in which the illegal clauses were imple- 
mented, for Congress forbade the mere execution of 
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such agreements without regard to whether they 
achieved the intended cessation of business object. 
Besides, the record herein clearly shows that the 
agreements did attain their object, for some signatory 
employers, during a labor dispute between petitioners 
and Brown Transportation Co., did cease doing busi- 
ness with Brown when their employees refused to 
handle Brown’s freight. 

The Board’s instant ruling acknowledges that con- 
tracts like Article 9, Sections 1 and 2, may be law- 
fully applied within a limited scope. Thus, an em- 
ployee’s refusal to cross a picket line at his own em- 
ployer’s premises is protected by Sections 7 and 13 of 
the Act and—to accommodate these Sections with 
Section 8(e)—a picket line clause may lawfully 
waive an employer’s power to direct his work force 
in such circumstances. Similarly, the Board found 
a Congressional intention to permit application of a 
picket line clause to a special class of secondary sit- 
uation, i-e., those situations falling within the terms 
of the Section 8(b) proviso. But since the contracts 
herein obviously exceed these permissible areas of 
operation, they are, to that extent, unlawful. 


III 


Section 2 of Article 9 also amounts to an agree- 
ment to cease doing business for it excuses employees 
from performing services or handling goods on the 
basis of any labor controversy involving the services 
or the goods. It would be unrealistic and inconsist- 
ent with the Act’s policies to permit a defense because 
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the contract allows the employer to continue doing 
business by use of managerial personnel or inde- 
pendent contractors. Nor does the declaration in 
Section 2(¢), purporting to require the employ- 
er to continue doing business, undo the damage. 
Having already agreed to provisions effective to pro- 
cure a cessation of business, the parties cannot so 
easily escape the Act’s design. For Congress was 
concerned not merely with the prohibition of certain 
contractual word formule but, rather, with the enact- 
ment of a broad, comprehensive ban against a recog- 
nized evil. 

Petitioners’ reliance upon the “struck work-ally” 
doctrine ignores the breadth of the clause here at 
issue. The Board acknowledged that a contract could 
lawfully permit, under Section 8(e), a work stoppage 
by the signatory’s employees in those circumstances 
where an extension of union pressures would be priv- 
ileged under Section 8(b) (4). But this doctrine, 
expressly approved by Congress in 1959, limits such 
extensions to cases where the “ally” arranges with 
the primary to perform his work for his benefit. Sec- 
tion 2 of the contracts herein, however, envisages a 
work stoppage whenever the signatory performs work 
which but for a strike, would be performed elsewhere. 
To the extent Section 2 exceeds the limits of the 
struck work-ally doctrine, it violates Section 8(e). 

Petitioners also claim that Section 2 is lawful on 
the grounds that all employees have a “community of 
interest.” They ought to be permitted, petitioners 
assert, to refuse to work on goods received from a 
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struck plant so as not to weaken their fellow em- 
ployees. But, while the Act does not compel any em- 
ployee to continue working, it does forbid union in- 
ducements of a work stoppage regardless of such a 
community of interest. Congress made it plain in 
the original secondary boycott provisions, in their 
1959 amendment, and in the passage of Section 8(e), 
that the sympathies of a neutral employer’s em- 
ployees for their fellow workers engaged in a strike 
against another employer would not provide a lawful 
basis for extension of union pressures to the neutral. 


IV 


Article 9, Section 4, was omitted by the parties 
from their final bargaining contracts. But it is un- 
disputed that this provision constituted a part of the 
contract draft which the parties considered binding 
during the weeks preceding execution of the final 
printed version. Accordingly, Section 4 is a proper 
subject for litigation and remedy, for the mere cessa- 
tion of an unfair labor practice is no defense when 
the Board seeks a decree to prevent future occur- 
rence. Petitioners’ claim that Section 4 was not ac- 
tually litigated flies in the face of the record: the 
General Counsel’s challenge of this Section’s legality, 
appearing first in the complaint served upon the 
Unions, was never abandoned. With respect to the 
substantive issue raised by Section 4, the Board could 
properly reject the suggestion that Article 4 has a 
lawful primary object of protecting unit employees 
against dangerous working conditions. For, by its 
own terms, Section 4 imposes overwhelming financial 


burdens upon the signatory employer who would send 
his employees to the situs of a labor dispute, without 
regard to whether any dangerous conditions may 
there exist. 


v 


Article 29(a) is a “secondary” subcontracting 
clause: unlike those legitimate contractual restric- 
tions upon subcontracting which seek to protect or 
preserve unit conditions, this clause limits the signa- 
tory in terms of a class of union-disfavored employ- 
ers. Such “secondary” subcontracting restrictions, 
like the typical hot cargo clause itself, enlist neutral 
employers in the Union’s efforts at economic exile of 
primary employers. Hence, like the typical hot cargo 
clause, such restrictions are barred by Section 8(e) 
as a subject of union-employer agreement. 

Petitioners’ reading of Section 8(e) as encompass- 
ing only cessations of existing business relationships 
ignores Congressional intent, as well as the recog- 
nized meaning of the words used. An agreement 
literally providing that an employer-signatory will 
refrain from doing business with another employer 
falls within the scope of the Congressional enactment. 
To suggest that such an agreement is not an agree- 
ment to “cease doing business” is to impute a mean- 
ing to statutory terms which disrupts the sense of 
the statute and ignores the meaning which the legis- 
lators clearly intended. 
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Finally, petitioners contend that Congress offend- 
ed the Fifth Amendment in exempting the construc- 
tion and apparel industries from Section 8(e)’s ban. 
But no showing of gross discrimination can be made: 
Congress based its choice upon rational criteria, as 
its own analysis of the conditions in the exempted in- 
dustries reveals. The fact that some other industries 
(but not the trucking industry) may have had some- 
what comparable conditions was known to Congress. 
Its judgment that these other industries did not 
merit special attention is well within the legislative 
power, for precise uniformity has never been de- 
manded of the commerce clause’s exercise. 


ARGUMENT 


I. INTRODUCTION: THE STATUTORY PROVISION 
AND ITS LEGISLATIVE HISTORY 


A. Section 8(e) was designed to prevent the circum- 
vention, by contractual arrangement, of the sec- 
ondary boycott provisions of the Act 

The declared purpose of the secondary boycott pro- 
visions of the 1947 Taft-Hartley Act was to limit 
the area ot industrial dispute, in order to confine its 
effects to the parties immediately concerned, and to 
prevent its extension to employers and employees 
not directly involved.” As the Supreme Court pointed 


°S. Rep. No. 105, 80th Cong., 1st Sess., pp. 8, 22, 54, 1 
Leg. Hist. of Labor-Management Relations Act, 1947 (Govt. 
Print. Office, 1948) (hereafter referred to as “Leg. Hist. 
47”) + 2 Leg. Hist. 47, 1106. 
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out, these provisions were aimed at “shielding un- 
offending employers and others from pressures in 
controversies not their own.” N.L.R.B. v. Denver 
Bldg. & Constr. Trades Council, 341 U.S. 675, 692. 
However, in the interval between the passage of the 
Taft-Hartley Act and the 1959 amendments, labor 
organizations resorted to tactics to circumvent the 
secondary boycott proseriptions by successfully exact- 
ing from employers so-called “hot cargo” agreements 
under which the employers relinquished their free- 
dom to handle or provide goods and services for or 
to employers which the contracting union considered 
“unfair.” ° The Supreme Court in Local 1976, United 
Brotherhood of Carpenters v. N.L.R.B., 357 U.S. 93, 
held that such agreements were not illegal, pointing 
out that under the then existing secondary boycott 
provisions, contained in Section 8(b) (4), the legal 
prohibition was directed not at any contractual 
agreement entered into on the part of the employer, 
but only at union inducement of employees to refuse 
to handle goods.’ 


“ay 


* See, e.g., the analysis of the secondary boycott and “hot 
cargo” provisions in the 1959 amendments by Senator Ken- 
nedy and Congressman Thompson, II Legislative History of 
the Labor-Management Reporting and Disclosure Act of 1959 
(Gov’t Print. Office, 1959) 1707-1709 (hereafter, “Leg. Hist. 
59). See also, Abelow, Management Experience Under the 
Taft-Hartley Act, II Industrial and Labor Relations Review 
360, 364-365 (1958). 


? Although the Supreme Court held that the execution of 
hot cargo agreements and voluntary compliance therewith by 
the employer were lawful, it also held that the inducement of 
employees to strike or refuse to handle “hot goods” with 
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Cognizant of this “major weakness in the law 
against secondary boycotts” (II Leg. Hist. 59 1708), 
Congress in the 1959 amendments undertook to close 
the “loop holes” which permitted labor organizations 
to circumvent these boycott provisions. Thus Section 
8(e), added by the Landrum-Griffin Act, made un- 
lawful “any contract or agreement, express or im- 
plied” whereby an employer agrees not to handle 
products of another employer or agrees to cease doing 
business with any other person." In addition, Con- 


the object of forcing employers to abide by the hot cargo 
agreements, was unlawful. Such hot cargo agreements, the 
Court held, did not constitute a defense to the secondary 
boycott provisions. Local 1976, supra. 


8’ The statutory language is: 


It shall be an unfair labor practice for any labor or- 
ganization and any employer to enter into any contract 
or agreement, express or implied, whereby such em- 
ployer ceases or refrains or agrees to cease or refrain 
from handling, using, selling, transporting or otherwise 
dealing in any of the products of any other employer, or 
to cease doing business with any other person, and any 
contract or agreement entered into heretofore or here- 
after containing such an agreement shall be to such ex- 
tent unenforcible and void; Provided, That nothing in 
this subsection (e) shall apply to an agreement between 
a labor organization and an employer in the construc- 
tion industry relating to the contracting or subcontract- 
ing of work to be done at the site of the construction, al- 
teration, painting, or repair of a building, structure, or 
other work: Provided, further, That for the purposes of 
this subsection (e) and Section 8(b) (4) (B) the terms 
“any employer,” “any person engaged in commerce or 
an industry affecting commerce” and “any person” when 
used in relation to the terms “any other producer, proc- 
essor, or manufacturer,” “any other employer,” or “any 
other person” shall not include persons in the relation 
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gress amended Section 8(b) (4) to make a strike to 
achieve such an agreement an unfair labor practice. 

The legislative history of the 1959 amendments 
demonstrates that Congress. in acting to stamp out 
conduct it regarded as intolerable, adopted a broad 
and comprehensive ban against “hot cargo” agree- 
ments.’ “The 1959 amendments were addressed to the 
prevention of any circumvention of the secondary 
boycott provision . . .” (Employing Lithographers of 
Greater Miami v. N.L.R.B., 301 F. 2d 20, 27 (C.A. 
5)). Throughout the course of Congressional deliber- 
ations, a myriad of concrete examples were presented 
in both Houses of Congress illustrating the extreme 
concern over the ineffectiveness of then existing law 
to deal with hot cargo clauses and other methods of 
avoiding the secondary boycott provisions of the Act.” 
The bill passed by the Senate outlawed hot cargo 
commitments only in the trucking industry, where 
they had been most prevalent and most effective. 


of a jobber, manufacturer, contractor, or subcontractor 
working on the goods or premises of the jobber or manu- 
facturer or performing parts of an integrated process of 
production in the apparel and clothing industry; Pro- 
vided, further, That nothing in this Act shall prohibit 
the enforcement of any agreement which is within the 
foregoing exception. 


® Aaron, The Labor-Management Reporting and Disclosure 
Act of 1959, 73 Harv. L. Rev. 1086, 1118 (April 1960): 
“The new law expresses the decision of Congress that ‘hot 
cargo’ agreements are basically wrong and should be for- 
bidden entirely.” 


10 See, eg., II Leg. Hist. ‘59 1193-1194, 1196-1197, 1754, 
1518-1519, 1556, 1568, 1580-1581, 1589, 1616, 1618. 
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(S. 1555, 86th Cong., lst Sess., Sec. 707 (a)). The 
House bill, however, expanded the prohibition to in- 
clude all hot cargo commitments in all industries (H. 
R. 8400, 86th Cong., Ist Sess., Sec 705 (b)). The pro- 
vision which emerged from the joint conference 
adopted the language of the House bill, but the con- 
ferees were persuaded to grant exemptions for the 
construction and apparel industries. (See, infra, pp. 
50, 66-71.) 

Section 8(e)’s origin makes it plain that Congress 
intended the established law of secondary boycotts to 
serve as a guide in the application of this new pro- 
vision. Thus, many legislators referred to the Section 
8(e) agreement as a “form of secondary boycott,” or 
a “contract to enter into a secondary boycott,” or a 
“loophole in Section 8(b) (4).” " As the House Com- 
mittee on Education and Labor explained, the bill 
“preserved the established distinction between prim- 
ary activities and secondary boycotts” (H. Rep. No. 
741 on H.R. 8342, I Leg. Hist. 59, 779). 


B. Agreements whereby employers bargain away 
their power to prevent work stoppages by their 
employees were chief among the devices Congress 
sought to outlaw 


Whatever else Section 8(e) may have been intend- 
ed to prohibit, there can be no dispute that Congress 


See S. Rep. No. 187 on S. 1555, I Leg. Hist. ’59, 474, 
475; H. Rep. No. 741 on H.R. 8342, I Leg. Hist. ’59, 778, 779; 
II] Leg. Hist. ’59 1007(3); Ibid. at 1194(3), 1197(2, 3), 
1326(1), 1487(3), 1441(2), 1499(2), 1535(3), 1555(2), 
1568 (2, 3), 1575(3), 1616(2), 1708(1), 1750(1), 1829(2). 
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expected its enactment to apply to the typical hot 
cargo clause which provided that the signatory em- 
ployer could not “require his employees to handle 
any [goods] which . . . came from an employer en- 
gaged in a labor dispute.” H. Rep. No. 741, on H.R. 
8342, I Leg. Hist. ’59, 779. Time and again during 
debates, the legislators referred to this type of agree- 
ment as the very device which illustrated the need for 
further legislation extending the original Section 
8(b) (4) proscription. See, e.g., the Kennedy-Thomp- 
son joint analysis of the Landrum-Griffin bill, where 
the objectionable arrangements with employers are 
described as those under which the secondary em- 
ployer will “not carry the gcods and not require 
his employees to handle them.” II Leg. Hist. 
59, 1708; and the statements by Senator Curtis 
(“What the [contractual hot cargo clause] does is 
require an employer to agree that his employees do 
not have to handle goods which the union labels as 
‘hot?”) Ibid., 1197; Senator McClellan (‘Closely 
related to the secondary boycott bill is one that would 
make unlawful a contract whereby an employer 
agrees in advance that he will not require his em- 
ployees to handle goods or provide other services for 
the benefit of an employer who is involved in a labor 
dispute. * * * To * * * insure that no hot-cargo 
clause shall be used as justification for or in aid of, 
a secondary boycott, this outlaws hot-cargo clauses 
* * * 7) Tbid., 1007; and Senator Goldwater (“* * * 
an employer may be coerced into entering into 
or living up to hot-cargo agreements * * * un- 
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der which his employees do not have to handle or 
work on goods produced or handled by another em- 
ployer who happens to be in disfavor with the un- 
ion.”’) Ibid., 1079.” 

Petitioners do not dispute that Article 9 constitutes 
a contract or agreement by the signatory employer 
that he will not require his regular employees to 
handle goods or provide services for the benefit of 
an employer involved in a labor dispute. At the outset 
of a more detailed anaylsis, we submit that the clear- 
ly evidenced legislative expectation that such a con- 
tract would be forbidden warrants overriding con- 
sideration herein. Of Section 8(e)’s terms, too, it 
must be said that 


They came into the statute . . . freighted with 
the meaning inparted to them by the mischief to 


be remedied and by contemporaneous discus- 
sion. . . . In such conditions history is a teach- 
er that is not to be ignored. [Duparquet Co. v. 
Evans, 297 U.S. 216, 220-221] 


2 For examples of “hot cargo” clauses, antedating the 
1959 amendments, prohibiting employers to discharge em- 
ployees who refuse to handle “unfair goods” see Truck Driv- 
ers & Helpers Local Union 728 v. N .L.R.B., 265 F. 2d 439, 
441 (C.A. 5), cert. den., 361 U.S. 917; N.L.R.B. Vv. Local 135, 
Int’l Brotherhood of Teamsters, 267 F. 2d 870, 873 (C.A. 
7), cert. den., 361 U.S. 914; and Chauffeurs, Teamsters & 
Helpers Union No. 175, 128 NLRB 522, 534, 527-528. 
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II. THE BOARD PROPERLY FOUND THAT PETI- 
TIONERS VIOLATED SECTION 8&(e) OF THE ACT 
BY ENTERING INTO AN AGREEMENT WITH 
EMPLOYERS CONTAINING ARTICLE 9, SEC- 
TION 1 


A. Article 9, Section 1 is an illegal attempt to cur- 
tail business between the signatory employer and 
a primary employer 

Article 9, Section 1, guarantees that employees 
may with impunity refuse to enter any property in- 
volved in a labor dispute and may refuse tocross or work 
behind any picket line. We submit that the Board’s 
determination that this provision violates Section 
8(e) is readily demonstrable even without reference 
to the legislative history noted above. As the Board 
here stated, “the effect of denying to an employer 
his privilege of replacing employees who refuse to 
carry out their assigned duties . . . is to require the 
employer to cease ... dealing with the employer 
whose products or services are under the union’s 
ban” (2 J.A. 295). 

Assuming that a signatory motor carrier were 
transporting products of a manufacturer whose em- 
ployees commenced picketing, this carrier would, be- 
cause of the terms of Section 1, be unable to require 
his regular employees to continue the business re- 
lationship. Yet the carrier in our hypothetical case 
is a stranger to the dispute which precipitated the 
picketing, and, according to settled secondary boy- 
eott law, deserves the privilege accorded all “neu- 


13 The exact language of Article 9, Section 1, appears supra, 
at p. 3. 
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trals” or “secondaries” of a free choice whether to 
continue dealing with the primary struck employer." 
Thus, Section 8(b)(4) protects this freedom of 
choice against incursion by the inducement of work 
stoppages and, if Section 8(e)’s intended role in the 
statutory scheme’ is to be respected, contractual 
sanction for such stoppages must likewise be forbid- 
den.”° 

If, on the other hand, one were to assume the legal- 
ity of Article 9, Section 1, the consequences would 
effectively write Section 8(b) (4)(B) out of the Act. 
Thus, the signatory employer would be in breach of 
his contract with the union if he sought to continue 
regular dealings with the primary, struck employ- 
er. Presumably, therefore, the union would be permit- 
ted to commence a strike against him, although such 
a strike would fall squarely within the literal pro- 
scription of the Act: “a strike ... where... an 
object... is... forcing or requiring any person 


4 See, e.g., Local 1976, Carpenters, supra, 357 U.S. at 105- 
106. 


© See discussion supra, pp. 14-18. 


6 Petitioners’ suggestion that Electrical Workers Local 761 
v. N.L.R.B., 366 U.S. 667; N.L.R.B. v. International Rice 
Milling Co., 341 U.S. 666, 672-673; and Milwaukee Plywood 
Co., 126 NLRB 650, 651, aff’d, 285 F. 2d 325 (C.A. 7) estab- 
lish the “primary” status of such inducements or contracts is 
unfounded. The cited cases all deal with situations involving 
a typical, primary strike and picket line; each case considers 
the extent to which varying union conduct arising out of or 
inextricably interwoven with that primary picket line will 
retain its primary status despite adverse impact upon neu- 
tral employers. 
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to . . . cease doing business with any other person 
...” (Section 8(b) (4) (B).” 

For these reasons, the Board, the courts’ and the 
commentators” have uniformly considered Section 
8(e) to proscribe contract clauses like Article 9, Sec- 
tion 1, and have uniformly rejected arguments that 
Section 8(e) is inapplicable because it deals with 
“employers” whereas such clauses speak in terms of 
“employees.” Indeed, in the Los Angeles Mailers case, 
supra, this Court stated: 


The Union’s contention . . . is that “employees” 
are required by the agreement not to handle or 
deal in the “hot” products, whereas section 8(e) 
condemns only an agreement whereby the “em- 
ployer” is required not to do so. But the em- 
ployer functions through his employees in the 
matter with which we are concerned. When he 
enters into an agreement with their representa- 
tive that they are not to handle the products re- 
ferred to the agreement as a practical matter 


17 Indeed, in the instant cases, the contracts purport to per- 
mit a strike in case of employer’s breach of Article 9, Section 
1 (2 J.A. 26, 66-67; 3 J.A. 344-345, 349). 


18 Los Angeles Mailers v. N.L.R.B., U.S. App. D.C. = 
311 F. 2d 121, 124-125, rehearing denied, 311 F. 2d at 125 
(C.A.D.C.); Employing Lithographers of Greater Miami v. 
N.L.R.B., 301 F. 2d 20, 29-30 (C.A. 5); N.L.R.B. v. Amalga- 
mated Lithographers of America, 309 F. 2d 31, 42 (C.A. 9), 
cert. den., 372 U.S. 943; Brown v. Local 17, Amalgamated 
Lithographers of America, 180 F. Supp. 294 (N.D. Calif.). 


1° Farmer, Status and Application of the Secondary Boy- 
cott and Hot Cargo Provisions, 48 Geo. L. J. 327, 336-337 
(Winter 1959); Aaron, supra, note 9, at 1118; but cf. Cox, 
infra, note 59, at 272-273. 
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must be held to contemplate that the employer 
is not todo so. [811 F. 2d at 124-125] 


B. Petitioners’ defenses addressed to Article 9, Sec- 
tion 1 are without merit 


1. The contention that the Board improperly 
“presumed” an illegal intent 

According to petitioners (2 Pet. Br. 18-21; 3 Pet. 
Br. 23-28),*" their picket line clause was designed 
not to cause a cessation of business but merely to 
benefit the individual employee who would jeopardize 
his job rather than cross a picket line. Conceding the 
natural and foreseeable effect of cessation (2 Pet. Br. 
20), petitioners nonetheless maintain that the Board 
is barred by cases like Local 357 Teamsters v. 
N.L.R.B., 365 U.S. 667, from inferring such an ob- 
ject. 

At the heart of petitioners’ defense lies a confusion 
of “motivation” with “intent,” and a failure to rec- 
ognize that the former constitutes no part of the 
Section 8(e) violation. Thus, Local 357, supra, dealt 
with the Section 8(a) (3) violation as to which, the 
Supreme Court pointed out, “It is the ‘true purpose’ 
or ‘real motive’ in hiring or firing that constitutes the 
test” (Local 357, supra, at 675). Hence, except for 
situations in which the employer’s conduct carries 
with it “unavoidable consequences .. . which he must 
have intended” (N.L.R.B v. Erie Resistor Corp., 373 
U.S. 221, 228) the Board is required to supply ex- 
trinsic evidentiary support of that specific purpose or 


20 References to petitioners’ brief in No. 17,662 are desig- 
nated “2 Pet. Br.”; in No. 17,663, “3 Pet. Br.” 
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motive which the Act forbids. Compare Local 357, 
supra, with Radio Officers v. N.L.R.B., 347 U.S. 17. 
No such element is requisite for the Section 8(e) 
violation; here, Congress outlawed a class of con- 
tacts without regard to the actual motives of the 
parties. Section 8(e) in terms forbids “any contract 
. whereby such employer . . . agrees to cease or 
refrain from dealing . . . or to cease doing business 
. .” Having deliberately executed an agreement 
providing for such a result, petitioners may not now 
be heard to claim a different, lawful object or in- 
tent.” 
As Judge Learned Hand stated: 


A contract has, strictly speaking, nothing to 
do with the personal or individual intent of the 
parties. A contract is an obligation attached by 
the mere force of law to certain acts of the par- 
ties, usually words, which ordinarily accompany 
and represent a known intent (Hotchkiss v. Na- 
tional City Bank of New York, 200 Fed. 287, 
293 (D.C.S.D.N.Y.) ).* 


This proposition is well settled in secondary boy- 
cott law: see New York Mailers’ Union No. 6 v. 
N.L.R.B., U.S. App. D.C. , 316 F. 2d 371, 
372 (C.A.D.C.), where the union also argued that its 
conduct was not aimed at the forbidden object, but 


21 We deal infra, at pp. 50-53, with petitioners’ contention 
that Section 2(c) of the contract, the “continuation of busi- 
ness” clause, alters this analysis. 


22 Accord: Corbin on Contracts (One Volume Edition), at 
p. 15, West Publishing Co., 1952. 
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merely, instead, at seeking company observance of the 
traditional right of union members to refrain from 
certain work. This Court refused to inquire into ques- 
tions of actual motivation, ruling simply that the 
union’s “object” might be inferred from its conduct.” 

In short, the Board’s ruling in this respect is based 
upon the familiar common law rule that parties in- 
tend the foreseeable consequences of their deliberate 
acts. And the courts have not hesitated to apply that 
rule in finding unfair labor practices, except—as 
with Section 8(a) (3) and unlike Section 8(e)— 
where the Act may be said to demand proof of a 
specific state of mind. But cf. N.L.R.B. v. Erie Re- 
sistor Corp., supra. 


*3 Upon similar reasoning, the Board has also been affirmed 
in finding unfair practices without regard to questions of in- 
dividual motivation where contracts have been executed 
which provide for assistance to labor unions (“We find 
nothing in the statutory language prescribing scienter as an 
element of the unfair labor practices [Section 8(a) (2)] 
here involved . . . it follows that prohibited conduct cannot 
be excused by a showing of good faith.” International La- 
dies’ Garment Workers’ Union v. N.L.R.B.  (Bernhard- 
Altmann), 366 U.S. 731, 739) ; or where union-security con- 
tracts omit the statute’s required safeguards (N.L.R.B. Vv. 
Broderick Wood Products, 261 F. 2d 548, 556-557 (C.A. 10) 
and cases there cited). Analogies are also available from the 
law of monopolies, where parties are also “held to have in- 
tended the necessary and direct consequences of their acts 
... [by purposely entering the agreement whose terms pro- 
vide for a restraint of trade] ... they are, in legal contem- 
plation, chargeable with intending that result.” U. S. v. 
Patten, 226 U.S. 525, 543 and cases cited. 
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2. The contention that the manner in which the 
parties enforced their contract vitiates the 
Board's finding of a cessation-of-business object 

Based upon the evidence adduced at the unfair 
labor practice hearing,” petitioners in No. 17,663 
raise a different but related challenge to the Board’s 
finding of an unlawful object. As a result of a pri- 
mary dispute between petitioner Local 728 and the 
Brown Transportation Corp., Local 728 picketed 
Brown’s terminal. Considerable evidence was admit- 
ted by the Trial Examiner in Case No. 10-CE-1 re- 
garding the effects of the strike upon Brown’s efforts 
to continue doing business with other carriers. Ac- 
cording to petitioners in No. 17,663, the evidence 
shows a continuation rather than a cessation of busi- 
ness (3 Pet. Br. 17-18) and, since the “proof of the 
pudding is in the eating” (Jbid., at 22), the Board 
therefore cannot find a cease doing business object in 
the contract. 

This defense is inadequate for at least two reasons, 
First of all, even if the contract had been enforced 
in a manner consistent with a lawful object, a viola- 
tion would still exist. Section 8(e) forbids the act of 
entering into, signing, executing or making certain 
agreements and makes proof of subsequent efforts at 
implementation superfluous. Indeed, such attempts 
may constitute separate, additional violations. Los 
Angeles Mailers, supra, 311 F. 2d at 1238. “The 
thrust of Congress’ effort in this area of the secondary 
boycott has been to do away entirely with contracts 


* Board Case No. 10-CE-1, Truck Drivers Local 728 
(Brown Transportation Corp.) 
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which come within Section 8(e) . . . to seek to give 
[them] life ... is no different in substance from 
seeking to have [them] entered into” (Jd.). 

The statute itself shows that Congress was intent 
upon removing all pressures that unions might exert 
to secure a neutral employer’s a priori commitment 
to engage in a boycott. To this end, it banned work 
stoppages, etc., for an object of forcing the employer 
to enter into an S(e) agreement (Sec. 8(b) (4) 
(A) ). In addition, it not only declared such agree- 
ments “unenforceable and void,” but also prohibited 
the parties “to enter into” them. 

Throughout the legislative history of this section, 
the term “enter into” is used interchangeably with 
the words “sign” and “execute.” See I Leg. Hist. ’59, 
683; II Leg. Hist. 59, 1428, 1528, 1823, 1857, 1700. 
For Congress was aware that psychological and so- 
cial pressures flowing from the employer’s mere act 
of signature—what Senator McClellan described as 
“moral suasion” (Ibid., 1007)—contributed to the 
effectiveness of hot cargo agreements.” 


25 See also the Kennedy-Thompson analysis of the Landrum- 
Griffin bill (II Leg. Hist. ’59, 1706, 1708) and the analysis 
(Id. at 1843, 1857) and colloquy (Jd. at 1824, 1829) of Sena- 
tor Goldwater to the same effect. 

The following excerpts from legislative history also demon- 
strate that Congress intended by Section 8(e) to outlaw the 
mere existence of a hot cargo agreement. See, e.g., II Leg. 
Hist. ’°59 1007 (Senator McClellan, the bill “outlaws hot 
cargo clauses”); Ibid. 1162 (Senator Kennedy, “the effect 
of the amendment would be to outlaw the so-called hot cargo 
agreement”) ; bid. 1194 (Senator Kennedy, the amendment 
has the effect of “prohibiting hot cargo’’) ; Ibid. 1258 (Sena- 
tor Kennedy, “It outlaws the vicious ‘hot cargo’ clause in the 
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trucking industry and prevents the enforcement of existing 
contracts containing such clauses’); Ibid. 1273 (Senator 
Goldwater, “Section 707 creates a new unfair labor practice 
designed to outlaw ‘hot cargo’ .. .”); Ibid. 1384 (Senator 
Dirksen, “hot cargo agreements and secondary boycotts would 
be forbidden”) ; bid. 1428 (Senator Morse, “this bill pro- 
hibits a strike or picketing to obtain entry into the agree- 
ment. Yet this bill goes even further and illegalizes the 
agreement even though it was not procured through a strike 
or picketing and even though no effort is made to enforce it 
by a strike or picketing. The bill thus outlaws an entirely 
voluntary compact with which the employer is perfectly 
happy to comply”); Jbid. 14837 (Senator Goldwater, “only 
hot cargo agreements between a union and a common car- 
rier were banned by the Senate bill. The House bill extend- 
ed this bill to all unions and employers by making them ille- 
gal, unenforcible and void.”) ; Ibid. 1454 (Summary analysis 
on the conference agreement, inserted by Senator Goldwater, 
noting that the conference agreement “bans all hot cargo 
agreements”) ; Ibid. 1568 (Rep. Griffin, the bill “would ban 
all hot cargo agreements’”’) ; Ibid. 1620 (Rep. Cramer, “What 
the wording clearly does is to describe as an unfair labor 
practice a hot cargo contract between an employer and a la- 
bor organization and then pronounce it unenforcible and 
void.”) ; Ibid. 1703 (Rep. Roosevelt, The Landrum-Griffin 
bill “outlaws hot cargo contracts, having nothing to do with 
the Teamsters, but making all hot cargo contracts with any 
employer an unfair labor practice . . .”); Ibid. 1708 (Rep. 
Thompson, “Section 707 of the Senate bill sought to correct 
this by outlawing hot cargo clauses and making existing 
clauses unenforcible”); bid. 1712 (Summary analysis by 
Rep. Griffin, noting that the conference agreement bans all 
hot cargo agreements except those in the garment and con- 
struction industries) ; bid. 1749 (Rep. Kearns, hot cargo 
contracts “are also outlawed’’) ; Jbid. 1775 (Rep. Brademas, 
“both the Senate and House committee bills ban hot cargo 
agreements”) ; Ibid. 17941 (Rep. Quigley, “The so-called hot 
cargo contracts which have formed the basis of much of 
Jimmy Hoffa’s power, are specifically outlawed.”); Ibid. 
1857 (Senator Goldwater, “this means that such contractual 
clauses are per se illegal. It is unlawful for either party 
even to execute such an agreement... .’’). 
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Petitioners misstate the evidence, in any event. 
The Trial Examiner found, contrary to their conten- 
tions, substantial evidence of disruption of business 
relations between Brown and the other carriers party 
to the Union’s contracts. For example, employees at 
Atlanta-New Orleans Motor Freight refused, immed- 
jately after the commencement of picketing at 
Brown, to unload shipments of freight from Brown 
and said shipments were ultimately returned to their 
point of origin. On February 7, Brown was notified 
that Atlanta-New Orleans was canceling its interlin- 
ing agreements with Brown (3 J.A. 400-401; 178- 
183, 214-219). Again, Mason & Dixon Lines imposed 
an embargo on all Brown freight on February 16, 
after experiencing “labor difficulties”: i.e., several of 
Mason & Dixon’s Union-member drivers refused 
company orders to haul Brown freight (3 J.A. 401- 
402; 36-42, 201-203). Also, Hoover Motor Express, 
after making several efforts to handle Brown freight 
by using supervisory employees and an independent 
contractor, finally returned a load of freight to 
Brown and thereafter received no more (3 J.A. 404; 
229-236) ; and Gordons Transports, Inc. likewise re- 
fused to accept any Brown freight after being con- 
fronted with employee refusals to work on such ship- 
ments (3 J.A. 405; 163-167). 

Nor is there any doubt, upon this record, about 
what motivated the employees to refuse to handle 
Brown shipments. R. B. Durham, Operations Manag- 
er for Central Truck Lines, described the following 
conversation occurring shortly after the beginning 
of the picketing at Brown: 
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We had a trailer at the dock with a shipment 
of Brown Transport traffic on it, which was 
loaded by our supervisors. Mr. Hesler [a Central 
employee] was asked by myself to move this 
trailer to another location on our yard, and he 
respectfully declined to do so on his individual 
right under the contract. 


Q. Is that what he said? 
A. That’s the words he used, if I’m not mis- 
taken. [8 J.A. 143] 

It is true that other carriers did continue doing 
business with Brown, either by using their regular 
employees, or—where this was barred by exercise of 
the contract “right”—by resort to alternative meth- 
ods. But we have already detailed enough here to 
show the gross inaccuracy of petitioners’ claim that 
the various “delays... and... embargo. . . must 
be considered de minimis” (3 Pet. Br. 17). In sum, 
the fact that the Board adjudicated the status of the 
contract terms herein without regard to the evidence 
of their subsequent implementation resulted in no 
prejudice to petitioners in No. 17,663.” 


*+ Petitioners in No. 17,662 make a similar argument (2 
Pet. Br. 26) based upon the stipulation in that case regard- 
ing the labor dispute between Petitioner Local 413 and the 
charging party, Patton Warehouse. According to petitioners, 
the signatories’ use of supervisory employees to handle Pat- 
ton’s freight during the dispute (2 J.A. 226) demonstrates 
the absence of a proscribed object. No further reply to this 
contention seems necessary in view of our Argument, supra, 
at pp. 27-31, except perhaps to point out that the brief dura- 
tion of the labor dispute with Patton would hardly permit 
any findings regarding a signatory employer’s capacity for 
continued business dealings in the face of the handicaps 
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3. The contention that the Board erred in per- 
mitting picket line clauses an area of valid ap- 
plication measured by the scope of the Section 
8(6) proviso 

As shown above, the Board ruled that an employ- 
er’s waiver of his privilege to replace employees who 
refuse to enter premises where another employer is 
engaged in a dispute amounts, in effect, to an agree- 
ment by the first employer that he will not do busi- 
ness with the latter. However, the Board also pointed 
out that a picket line clause containing such a waiver 
could be lawfully executed if limited in its scope. 
Thus, because Sections 7 and 13 of the Act establish 
that an employee’s right not to cross a picket line at 
his own employer’s place of business constitutes pri- 
mary, protected activity, a picket line clause may 
lawfully obtain immunity for employees in such cir- 
cumstances. For “Sections of the Act should be in- 
terpreted, so far as possible, in harmony with each 
other so as to effectuate the total statutory scheme” 
(2 J.A. 294). 

In addition, the Board held, Congress intended 
that “certain so-called secondary activities were not 
to be proscribed” (2 J.A. 294) by the 1959 amend- 
ments. Noting a legislative intention to preserve the 
existing secondary boycott defenses embodied in the 
Section 8(b) proviso,” the Board found that appli- 


thereto imposed by the contract. Thus, Petitioner Local 413 
began its strike against Patton on March 15, 1961. 2 J.A. 
27, 33. Patton filed its first charges with the Board on April 
26, 1961. 2 J.A. 1. 


27 “Provided, that nothing contained in this subsection (b) 
shall be construed to make unlawful a refusal by any per- 
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eation of a picket line clause to a situation immun- 
ized by this proviso would be permissible under Sec- 
tion 8(e). 

Petitioners, however, find the Board’s exception 
“i]lusory” and “unwarranted” (2 Pet. Br. 33). In- 
deed, they suggest that the 8(b) proviso, upon which 
Congress based the picket line exception, “should be 
disregarded entirely” as it appears in the statue 
through mere “inertia” (2 Pet. Br. 32). Finally, 
petitioners dispute this result on grounds that it is 
illogical: “the objective and possible effect of the 
clause is the same” whether applied to “proviso” 
picketing or “non-proviso” picketing (2 Pet. Br. 25). 

We submit that none of these criticisms warrant 
upsetting the Board’s judgment. First of all, the leg- 
islative history of Section 8(e) amply supports the 
Board’s finding that an exception to the illegality of 
picket line clauses was intended with respect to claus- 
es which are limited to 8(b) proviso situations. Thus, 
Section 8(e) originated in the Senate as Section 707 
of §. 1555 (See I Leg. Hist. ’59, 582). In response 
to sharp criticism by labor organizations, predicting 
that Section 707 would compel secondary employees 


son to enter upon the premises of any employer (other than 
his own employer), if the employees of such employer are 
engaged in a strike ratified or approved by a representative 
of such employees whom such employer is required to recog- 
nize under this Act. * * *” 


28 Petitioners’ attitude is reminiscent of Alice in Wonder- 
land’s King, who said, “If there is no meaning in it, that 
saves a world of trouble, you know, as we needn’t try to 
find any.” The Complete Works of Lewis Carroll, p. 142, 
Blackburn & White ed., Garden City Publishing Co., 1942. 
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to cross primary picket lines,” the House Committee 
attached a proviso to its version of the hot cargo pro- 
hibition. This proviso (Sec. 705(a) (2) of H.R. 
8342; I Leg. Hist. ’59, 755-756) would have per- 
mitted the secondary employer to agree that he would 
not require his employees to enter a strike-bound 
plant (See H. Rep. No. 741, I Leg. Hist. ’59, 779). 
However, proponents of stronger legislation pointed 
out that the effect of such a proviso would be to per- 
mit, by means of the picket line clause, the very em- 
broiling of neutrals which the hot cargo prohibition 
was intended to prevent. II Leg. Hist. ’59, 1323, 
1499, 1777. 

The Landrum-Griffin bill (H. R. 8400), introduc- 
ed on the House floor, posed another alternative: 
(1) it contained the hot cargo ban of S. 1555, broad- 
ened to include employers outside the trucking indus- 
try (I Leg. Hist. 59, 683); (2) it deleted the Sec. 
705(a) (2) proviso of H. R. 8342 which would have 
permitted all picket line clauses (II Leg. Hist. ’59, 
1708(3) ) and (8) in amending the secondary boy- 
cott provisions of the Act, it expressly restated the 
Section 8(b) proviso (II Leg. Hist. ’59, 1619(3) ). 
It has been noted that the “real contest” in the House 
was between these two bills: H. R. 8342, the Labor 
Committee’s Bill, and H. R. 8400, the Landrum- 
Griffin Bill.’ What is important for purposes of this 
discussion is the fact that this contest resulted in a 


7° See I Leg. Hist. ’59, 779. 


%° Cox, The Landrum-Griffin Amendments to the National 
Labor Relations Act, 44 Minn. L. Rev. 257, 260 (Dec. 1959). 
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deliberate choice of H. R. 8400, for the Board could 
properly infer therefrom that the House intended in 
its hot cargo ban to deal with picket line clauses in 
the manner prescribed by the Landrum-Griffin Bill.” 
Against this background, the legislators’ stated in- 
tentions, in which petitioners find so much “confus- 
ion and conflict” (2 Pet. Br. 30), emerge as mean- 
ingful. Thus, during House debate, Congressman 
Cramer addressed himself to the issue of whether 
Landrum-Griffin’s hot cargo ban would apply to a 
picket line clause (II Leg. Hist. ’59, 1619). He not- 
ed first that Senator Kennedy, in explaining S. 1555, 
had stated that the Senate’s intent was to leave ‘“‘un- 
changed” the Taft-Hartley rule embodied in the Sec- 
tion 8(b) proviso that employees may refuse to cross 
a picket line if the strikers are engaged in a strike 
ratified or approved by a representative of such em- 
ployees (/d.).** Then, Cramer stated that the Lan- 
dum-Griffin Bill likewise leaves this rule unchanged 
because the Landrum-Griffin authors deliberately in- 
cluded the Section 8(b) proviso in their amendments 
to the Taft-Hartley secondary boycott law (/d.). And 
in response to criticism of the bill by Teamster offic- 
ials, Cramer added (at II Leg. Hist. 59, 1620): 
What the Teamsters and their kind are trying 
to accomplish by their attack on the hot cargo 


31 The House’s version became the law of the land, for the 
Senate-House conferees “adopted the House Amendment” 
(Conference Report, I Leg. Hist. ’59, 934, 943), altering 
it only to add exemptions for certain industries. 


3: The text of Senator Kennedy’s remarks appears at II 
Leg. Hist. ’59, 1708. See also, /bid. at 1431-1432. 


06 


provision is an amendment to the Taft-Hartley 
Act which would legalize the refusal of a un- 
ion member to cross a picket line set up by 
“wildeat strikers” and minority pickets who did 
not have the approval of the employees working 
in the picket plant. An employee should be 
aware of the fact that his right to cross a pick- 
et line is restricted. He can lose his job if he re- 
fuses to cross a picket line set up by a minority 
of the employees or of a group of employees 
without authorization of the majority union in 
the appropriate unit. However, he should also 
be aware of the right he has under the Taft- 
Hartley and also the Landrum-Griffin bill which 
can be used to prevent his discharge for failing 
to cross a picket line so long as such picket line 
has been ratified by the majority union of the 


employees in the appropriate unit. 


Consequently, we submit, there is ample basis for 
the Board’s conclusion that Congress intended the 
distinction embodied in the Section 8(b) proviso to 
be relevant in the application of Section 8(e) to pick- 
et line clauses.“ It may be, as petitioners contend, 
that the Congressional choice sacrifices some logic 
and consistency because of the similarity in impact 
of both “proviso” and “non-proviso” picket-line 
clauses, but it is sufficient in reply to note that “Upon 
this point, a page of history is worth a volume of 


33 Rep. Cramer’s statement of legislative intent is con- 
firmed by remarks of other legislators, including Senator 
Kennedy and Rep. Thompson (II Leg. Hist. ’59, 1708), and 
by the technical analysis, submitted for printing in the Con- 
gressional Record by Rep. Hagen (Jbid., 1818). 
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logic.” New York Trust Co. v. Eisner, 256 U.S. 348, 
349." 


3% With respect to the “conflict and confusion” which pe- 
titioners find in the legislative history, it is respectfully sub- 
mitted that careful reading will dispel some of the difficulty. 
Petitioners state that Senator Goldwater printed a Chamber 
of Commerce analysis in the Congressional Record (at Il 
Leg. Hist. 59, 1325) which shows “that it believed the lan- 
guage of Section 8(e) would proscribe picket line clauses” 
(2 Pet. Br. 31). Examination of this reference proves, how- 
ever, that the Chamber’s analysis constitutes a criticism of 
the rejected House Labor Committee’s Bill (H. R. 8342), and 
that the Chamber was objecting to this Bill’s hot-cargo pro- 
vision—Sec. 705(2)—on the theory that it permitted unions 
to execute picket-line clauses. Nothing in the Chamber’s 
analysis refers to the Landrum-Griffin Bill (H.R. 8400) 
which, as we have shown, did restrict the legality of such a 
clause. 

Finally, it should be noted that the construction of Sec- 


tion 8(e) adopted by the Board has been apparent to others 
as well. One critical analyst has stated: 


Of course, one of the most urgent problems presented 
by Section 8(e) is its possible effect on the negotia- 
tions of picket-line clauses which protect union members 
from discharge should they refuse to go through a 
picket line. It would appear that this section has no 
effect on such picket-line clauses in situations which 
are covered by the second proviso to Section 8(b) which 
states: * * * [terms and citations omitted] * * * 
The literal language of the proviso together with the 
legislative history makes it clear that there was no in- 
tention on the part of Congress to require union men to 
go through picket lines at a primary strike which 
meets the requirements of the proviso. [A footnote here 
refers the reader to the same remarks of Senator Ken- 
nedy and Representative Cramer upon which the Board 
here, in part, relied]. 

Previant. The New Hot-Cargo and Secondary-Boycott Sec- 


tion: A Critical Analysis, 48 Georgetown Law Journal 346, 
356 (Winter 1959). 
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In any event, if the Board erred here, petitioners 
are hardly aggrieved thereby. We have already 
shown (supra, p. 21) that a blanket contractual guar- 
antee of immunity to employees who refuse to cross 
picket lines embodies secondary objects. If the 8(b) 
proviso has no effect upon Section 8(e)’s prohibitions, 
then the terms of petitioners’ contracts are unlawful 
in even more respects than the Board’s decision holds, 
for these terms would be unlawful even with respect 
to those portions that the Board now views as prop- 
er. 


4, The contention that picket line clauses merely 
“augment” the protection afforded by the Act 
Petitioners correctly point out (2 Pet. Br. 23-24) 
that an individual employee exercises a right pro- 
tected by Section 7 of the Act when he refuses to 
cross a picket line. But it does not follow, as they con- 
tend, that unions must therefore be permitted to in- 
sist that an employer waive all power to discipline 
or replace any employee who exercises this right. For 
the rights guaranteed by the Act “are not unlimited 
in the sense that they can be exercised without re- 
gard to any duty which the existence of rights in 
others may place upon employer and employee.” Re- 
public Aviation Co. v. N.L.R.B., 324 U.S. 798, 798- 
799." 
As the Board pointed out in a recent case involv- 
ing the Section 7 aspects of picket line crossing, 


33 Accord: N.L.R.B. v. Truck Drivers Local Union No. 
449, 353 U.S. 87; N.L.R.B. v. Babcock & Wilcox Co., 351 
U.S. 105, 112. 
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Although the Act accordingly prohibits any re- 
prisal against the . . . drivers for engaging in 
the protected activity of not crossing the... 
picket line, we also recognize that the [ir]... 
[employer] had a corresponding right which 
must be balanced against the right of the em- 
ployees. That is,...a right to attempt to run 
their business despite the sympathetic activities 
of the drivers here involved [citing N.L.R.B. v. 
Mackay Radio & Telegraph Co., 304 U.S, 333, 
345]. . . [since] it is clear from the record that 
the employer acted only to preserve efficient op- 
eration of his busines... we... dismiss the 
complaint in its entirety. Redwing Carriers, Ine., 
187 N.L.R.B 1545.” 

Petitioners’ non sequitur derives from their failure 
to appreciate the limitations and qualifications upon 
employee rights which other parts of the Act may 
impose. The distinction between an individual em- 
ployee’s refusal to cross a picket line and the union’s 
insistence upon a collectivized, unit-wide, immunity 
from discharge or discipline for such refusals is erit- 
ical here, for in the latter situation, the policies em- 
bodied in Section 8(e) and Section 8(b) (4) inter- 
vene. In so ruling, the Board faithfully discharged 
its duty to expound the statute in a manner which 
considers each section in relation to the whole Act. 
“TIt is] fundamental that a section of the statute 
should not be read in isolation from the context of the 


2%°On the other hand, where the employer acts in re- 
prisal, seeking to punish employees for their conduct, he 
violates Section 8(a)(3) and (1) of the Act. N.L.R.B. V. 
Cone Brothers Contracting Co., 317 F. 2d 3, 8 (C.A. 5). 
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whole act... and... in fulfilling our responsibil- 
ity in interpreting legislation, ‘we must not be guided 
by single sentence or member of a sentence but 
[should] look to the provisions of the whole law, and 
its object and policy.’” Richards v. United States, 
369 U.S. 1, 11, citing, inter alia, Mastro Plastics v. 
N.L.R.B., 350 U.S. 270, 285 and N.L.R.B. v. Lion 
Oil Co., 352 U.S. 282, 288. 


II. THE BOARD PROPERLY FOUND THAT PETI- 
TIONERS VIOLATED SECTION 8(e) OF THE ACT 
BY ENTERING INTO AN AGREEMENT WITH 
EMPLOYERS CONTAINING ARTICLE 9, SEC- 
TION 2 


A. Sections 2(a) and 2(b) of Article 9 are illegal 


Section 2(a) permits employees freely to refuse to 
perform any service which, but for the existence of 
a controversy between a union and any other person, 
would be performed by that other person’s employees. 
And Section 2(bk) excuses employees from handling 
goods or equipment involved in a labor controversy.” 
These clauses obviously envisage and sanction a fu- 
ture secondary boycott: like the “picket line” clause 
discussed above, they grant a priori approval for 
work stoppages among the signatory employer’s em- 
ployees in situations where the signatory may be a 
wholly unconcerned neutral, a stranger to the dis- 
pute, and thus entitled to a free choice in deciding 
whether to continue business dealings with the dis- 
puting employer. 


* The exact language of Sections 2(a) and 2(b) appears 
supra. at p. 4. 
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This Court’s decision in Los Angeles Mailers, sup- 
a, provides solid precedent for the Board’s instant 
ruling. In the cited case, the following contract pro- 
vision was held violative of Section 8(e) of the Act: 


The Employer shall not require employees cov- 
ered by this Agreement, and the union reserves 
the employees’ right, to refuse to process mater- 
ial received from, or destined for, [struck] job 
shops or newspaper mailing rooms ... 


The Court deemed “sound” the Board’s view that this 
provision embodied “. . . the inhibitions of .. . [a] 
prior contractual commitment to boycott another em- 
ployer...” (311 F.2d at 124), and agreed that the 
clause was unlawful." 

Again, in Employing Lithographers, supra, 301 F. 
2d at 29-30, a contract clause which freely permitted 
employees to refuse to handle hot goods was found 
illegal. The court agreed with the Board that this 
clause amounted to an agreement by the employer to 
cease handling such work.*" 


** Petitioners would distinguish Los Angeles Mailers on 
the theory that the contract there conferred the power to 
cause a work stoppage upon the union, whereas the clause 
here leaves it up to individual employees. But no such dis- 
tinction can meaningfully be drawn; under the terms of 
the instant contract, petitioner union is entitled to an ex- 
pedited grievance procedure culminating in a strike upon the 
filing of a grievance alleging a breach of Article 9 (2 J.A. 
65-66, 70; 3 J.A. 363-364). 


* Contrary to petitioners’ claim (2 Pet. Br. 45), the find- 
ing of illegality did not depend upon the existence of other 
related illegal provisions in the contract. 
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B. Petitioners’ defenses addressed to Section 2(a) 
and 2(b) are without merit 

1. Petitioners assert that Section 2(a) merely 
embodies the “struck work-ally” doctrine (2 Pet. Br. 
39). The Board acknowledged in its decision (2 J.A. 
297) that Section 2(a) might lawfully apply in sit- 
uations where the signatory employer’s relationship 
with the disputing employer would warrant charac- 
terizing both as “primary” employers. But cases like 
Douds v. Metropolitan Federation of Architects, 72 F. 
Supp. 672 (S.D. N.Y.), and N.L.R.B. v. Business 
Machine and Office Appliance Mechanics, 228 F. 2d 
553 (C.A. 2), cert. denied, 351 U.S. 962, clearly illus- 
trate the propriety of the Board’s ruling that Section 
2(a) exceeds the limits of the struck work-ally doc- 
trine.*” Under these decisions, an employer is not en- 
titled to the protections of Section 8(b) (4) “when he 
knowingly does work which would otherwise be done 
by the striking employees of the primary employer and 
where this work is paid for by the primary employer 
pursuant to an arrangement devised and originated 
by him to enable him to meet his contractual obli- 
gations.” Business Machine, supra, 228 F. 2d at 559. 
But Section 2(a) goes much further; by its terms, 
employees of the signatory employer may freely re- 
fuse to perform services in circumstances where the 
signatory has not knowingly allied himself with the 


©The Conference Report specifically referred to these 
decisions in declaring that the 1959 Amendments to sec- 
ondary boycott law were not intended to change this es- 
tablished doctrine. I Leg. Hist. ’59, 942. 
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struck employer. For example, if the employees of a 
motor carrier commence a strike, manufacturing 
firms which customarily engage that carrier to trans- 
port their goods may well seek a different employer 
to provide such transportation. Should the manu- 
facturer decide to award this work to one of the sig- 
natory carriers, the latter is entitled under law to a 
free choice in accepting the award." Hence, at least 


“See, e.g., United Steelworkers of America, AFL-CIO V. 
N.L.R.B., 111 U.S. App. D.C. 60, 64, 294 F. 2d 256, 260 
(C.A.D.C.); N.L.R.B. V. Enterprise Association, etc., 285 F. 
24 642 (C.A. 2); United Marine Division of the National 
Maritime Union (D.M. Picton & Co., Inc.), 181 NLRB 693; 
United Marine Division, Local 333, ILA, 107 NLRB 686, 
707-708. 

As this Court noted in a related context, “,, . the cited 
legislative history shows at most an intent to preserve an 
exception regarding farmed-out struck work.” New York 
Mailers Union No. 6 V. N.L.R.B., U.S. App. D.C. 

, 316 F. 2d 371, 372 (C.A.D.C.) (emphasis 
by Court). 
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Court expressly relied upon this in its holding (ibid. 
at 559)." 

2. Petitioners assert that Sections 2(a) and 2(b) 
have a lawful primary objective in that they safe- 
guard an employee’s feeling of a “community of 
interest” with another employer’s striking employees 
(2 Pet. Br. 38). “[T]here are no ‘neutrals’ in a labor 
dispute,” petitioners contend (ibid., at 37), for the 
employee who agrees to handle strikers’ work nec- 
essarily “‘strengthen[s] another employer’s hand” 
(ibid., at 38). 

This argument is a familiar one“ in secondary 
boycott law: it rests, ultimately, upon the economic 
nexus between the wage rates of two employers in the 
same labor market or the same industry: if employer 


A is paying substandard rates, employer B operates 
at a competitive disadvantage which tends to force 
him to lower his own wage rates. Hence, the argu- 
ment goes, the employees of employer B have a legiti- 
mate concern in employer A’s labor policy. The an- 
swer to this argument lies not in the realm of econom- 


“Only by lifting a sentence of the Court’s opinion from 
its context are petitioners able to gain comfort from the 
Court’s language about the result being the same “whether 
or not” the primary employer “makes any direct arrange- 
ment” with the allies (ibid. at 559). But, when the context 
is supplied, it is clear that the Court was merely adverting 
to the devious—i.e., non-direct—nature of that employer’s 
arrangement in the language petitioners utilize. 


* Indeed, it has also been raised as a defense in Section 
8(e) violations arising out of contractual restrictions upon 
subcontracting of work to union-disapproved employers. See 
n. 48, p. 47, infra. 
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ic analysis, but in legislative history. For Congress 
itself has heard this argument, and has rejected it. 
The enactment of the original secondary boycott 
proscription in 1947 precipitated a national debate 
over the very contentions here advanced. President 
Truman, in his 1947 State of the Union Address, ask- 
ed for legislation correcting certain labor abuses in- 
cluding the secondary boycott. But, he added: 


Not all secondary boycotts are unjustified. We 

must judge them on the basis of their objectives. 

For example, boycotts intended to protect wage 

rates and working conditions should be disting- 

uished from those in furtherance of jurisdiction- 

al disputes. The structure of industry sometimes 

requires unions, as a matter of self-preserva- 

tion, to extend the conflict beyond a particular 

employer. There should be no blanket prohibition 
against boycotts.” 

The legislature disagreed, and drafted bills which 

would prohibit all secondary boycotts regardless of 

their ultimate objectives. As Senator Taft explained: 


It has been set forth that there are good sec- 
ondary boycotts and bad secondary boycotts. Our 
committee heard evidence for weeks and never 
succeeded in having anyone tell us the differ- 
ence between different kinds of secondary boy- 
cotts. (2 Leg. Hist. ’47, 1106 (2) ). 


“Vol. 2, Legislative History of the Labor Management Re 
lations Act of 1947, 1511(2), Government Printing Office, 
1948 (hereinafter cited as “Leg. Hist. 47”). 
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In the Committee Reports “ and during floor de- 
bates, a minority of legislators continued to press 
President Truman’s view that there was a legitimate 
interest to be protected in a union’s efforts to boycott 
employers whose labor policies prejudiced prevailing 
rates.” In the minority’s view, the refusal of Con- 
gress to recognize this economic interest in the boy- 
cott proseriptions would destroy the labor move- 
ment." Senator Taft, replying for the majority, 
pointed out that the Wagner Act provided labor 
unions with a direct weapon against the “sweatshop” 
or substandard employer; Sections 8 and 9 of that 
Act protected employee efforts to organize and bargain 
collectively with their own employer. Hence, no com- 
pelling reason existed for permitting them to en- 
large the area of their dispute to encompass other 
employers and employees: “On that basis there can 
be a chain reaction that will tie up the entire United 
States in a series of sympathetic strikes, if we choose 
to call them that.” (2 Leg. Hist. ’47, 1107.) 

President Truman adhered to his view and vetoed 
the Taft-Hartley Bill, specifically objecting to Section 
8(b) (4) on the grounds that: 


4s Senate Minority Report No. 105, Pt. 2, on S. 1126 (1 
Leg. Hist. 47, 482) ; House Minority Report No. 245 on H.R. 
3020 (1 Leg. Hist. ’47, 363-364). 


4°14 Leg. Hist. 47, 864(2) (Rep. Kennedy) ; Ibid., at 887 
(1) (Rep. Madden) ; Jbid., at 893(1) (Rep. Sabath) ; 2 Leg. 
Hist. ’47, 1104-1109, 1179(2) (Sen. Pepper) ; Ibid., at 1341 
(Sen. Thomas) ; Ibid., at 1366(2)-1368(1), 1579(1) (Sen. 
Murray). 


47 See remarks cited at note 46, p. 46, supra. 
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It would deprive workers of the power to meet 
competition gocds produced under sweatshop 
conditions by permitting employers to halt every 
secondary boycott, not merely those for unjusti- 
fiable purposes. (1 Leg. Hist. ’47, 918.) 
But, after further debate, Congress overrode the 
Presidential veto (1 Leg. Hist. ’47, 922; 2 Leg. Hist. 
’47, 1656) without altering the secondary boycott 
provisions of the Act. 

Subsequently, the minority view was raised again 
as a defense in secondary boycott litigation before 
the courts. In such cases as Amalgamated Meat Cut- 
ters, etc. v. N.L.R.B., 99 U.S. App. D.C. 24, 287 F. 
2d 20, 25, cert. denied, 352 U.S. 1015; and Joliet 
Contractors Association v. N.L.R.B., 202 F. 2d 606, 
610 (C.A. 7), cert. denied, 346 U.S. 824, counsel for 
the unions again noted the economic nexus between 
the working conditions of employer A’s employees 
and the substandard conditions of a competing em- 
ployer’s employees. The latter employees, it was ar- 
gued, ought to be permitted to enlist boycott support 
from their fellow workers because their ultimate 
goal was the improvement of their own working con- 
ditions and because the laws of economics inherently 
involved employer A in the labor dispute. The Board 
and the courts rejected this defense. Such conduct, 
the courts held, would “not [be] made lawful by ec- 
onomic necessity.” N.L.R.B. v. Amalgamated Litho- 
graphers, 309 F. 2d 31, 36 (C.A. 9), cert. denied, 
372 U.S. 943." 


48 Judge Prettyman once suggested in dictum that he might 
consider “legitimate” a union’s efforts to “remove the eco- 
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Finally, in 1959, petitioners’ “community of inter- 
est” argument was raised again when Congress en- 
acted Section 8(e) and amendments to Section 8(b) 
(4). Several legislators complained that the Taft- 
Hartley Act had subjected secondary boycotts to the 
“meat-ax treatment” (2 Leg. Hist. 59, 1833) by 
banning justified as well as unjustified boycotts. Ex- 
tension of the secondary boycott proscriptions was 
opposed by them because, among other things, the 
1959 amendments failed to permit the secondary 
boycott in even the most striking instances of em- 


nomic incentive for contracting out” Retail Clerks Union, 
Local 770 Vv. N.L.R.B., 111 App. D.C. 246, 252, 296 F. 2d 368, 
374, by contractually barring the signatory employer’s deal- 
ings with a substandard employer. But two recent decisions 
by this Court have erased Judge Prettyman’s dictum. In 
Bakery Wagon Drivers Local 488 V. N.L.R.B., No. 17 200, 53 
LRRM 2286 (decided May 23, 1963), the Court held unlawful 
union efforts to ban subcontracting to “employers with whom 
the union has labor dispute” noting that the “legitimate eco- 
nomic interest” of the contractor’s employees did not encom- 
pass the union’s “demands against subcontractors.” (Slip op. 
at pp. 9-11; 53 LRRM at 2289). And in Local No. 5, Plumb- 
ers V. N.L.R.B., No. 17,130, 58 LRRM 2424 (decided June 6, 
1963), the Court found unlawful pressures against a sub- 
contractor designed to increase the amount of the union’s 
work by altering the subcontracting policy of the general 
contractor. Acknowledging that the boycott was designed to 
preserve jobs for the subcontractor’s employees, the Court 
held, “. . . regardless of the legitimacy of the end sought by 
the union, it cannot engage in secondary pressure to obtain 
it.” (Slip op., p. 6; 53 LRRM at 2427.) 

Hence, there is no basis for petitioners’ reliance upon 
Judge Prettyman’s dictum. The course of “litigating eluci- 
dation” (JAM v. Gonzalez, 356 U.S. 617, 619) has made 
clear that the remarks in Local 770 were but echoes of a 
policy considered and rejected by the Congress. 
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ployee community of interest: “The sweatshop em- 
ployer, no less than any other, in present law is pro- 
tected.” (II Leg. Hist. ’59, 1037). Their pleas 
were rejected; the amendments to Section 8(b) (4) 
were enacted without the addition of any distinction 
between justified and unjustified boycotts. 

When Senator McClellan introduced an amendment 
which foreshadowed Section 8(e), Senator Kennedy 
objected because it would outlaw a purely voluntary 
agreement to boycott a substandard employer: 


I believe it is in the public interest for em- 
ployers and unions to agree not to do business 
with employers who pay substandard wages and 
maintain substandard conditions. I believe it is 
proper for a union to say to employer B, “Please 
do not subcontract any work to subcontractors 
who maintain sweatshop conditions.” (2 Leg. 
Hist. ’59, 1195.) 

While the McClellan amendment was defeated in 
the Senate (II Leg. Hist. ’59, 1198), the Landrum- 
Griffin bill as passed by the House “reinstated the 
essence” of its provisions (N.L.R.B. v. Highway 
Truckdrivers & Helpers, Local 107, 300 F. 2d 317, 
320-321 (C.A. 3); I Leg. Hist. ’59, 619, 681; II Leg. 
Hist. 59, 1700).” 


“TI Leg. Hist. 59, 1036(2)-1038(3) (Sen. Humphrey) ; 
Ibid., at 1318(2, 3), 1424(3) (Sen. Morse). 


°° In the House, too, there was opposition from a minority 
on the grounds that Section 8(e) as it appeared in the 
Landrum-Griffin bill was nothing more than a device to 
maintain substandard nonunion conditions. See, II Leg. 
Hist. °59, 1673 (Rep. Porter); Ibid., at 1799 (Rep. Sant- 
angelo) ; [bid., at 1807 (Rep. Anfuso). 
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When the Conference Committee reconciled the 
differences between the Senate and House versions of 
Section 8(e), a limited exemption from the hot cargo 
ban was enacted in favor of the apparel and con- 
struction industries. See I Leg. Hist. ’59, 934, 948- 
944. Congressional leaders had made it clear during 
debates that economic conditions in these industries 
made an exception “absolutely essential” (II Leg. 
Hist. "59, 1385, 1387, 1432, 1434, 1680-1681). But 
at the same time, it was emphasized that this defer- 
ence to the “economic necessity” argument was be- 
ing strictly limited to the named industries (I Leg. 
Hist. °59, 944; II Leg. Hist. ’59, 1387). 

Thus, we submit, the argument raised here by 
petitioners was properly rejected by the Board. Con- 
gress was, in enacting Section 8(b) (4) and 8(e), 
clearly aware of the community of interest among 
employees, and the impact of a substandard employ- 
er upon the wage rates and working conditions of a 
competing employer’s employees. Manifestly, Con- 
gress deemed these considerations subordinate to the 
public’s interest in restricting the area of industrial 
conflict. Petitioners here, by asserting the legitimacy 
of their stated objective, have chosen the wrong for- 
um in which to reopen that debate. 


C. Section 2(c) of Article 9 does not preclude the 
Board’s finding of an unlawful agreement 


As already shown, supra, at pp. 18-24, Sec- 
tion 8(e) bans agreements which provide for an em- 
ployer’s cessation of business even though such agree- 
ments may be couched in terms of excusing employ- 
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ees from performing their functions. It is also clear 
that the parties to a forbidden agreement cannot 
escape the Statute’s ban because they do not excuse 
all employees. This Court rejected such a defense in 
Los Angeles Mailers, supra, 311 F. 2d at 124-128: 


The fact, if it be a fact, that other employees, 
not covered by the agreement, may be available 
to handle the goods does not serve to take the 
case out of the prohibitions of Section S(e). 
It would be unrealistic and inconsistent with 
the purpose of the Act to clothe with legal- 
ity permission for the employer to agree that 
some of his employees are excused from their 
normal functions because other employees could 
be called upon to do their work, if it would be un- 
lawful to agree to excuse all for the same reason 
some are excused.” 


This case differs from the Los Angeles Mailers and 
the Lithographers cases cited above only in this re- 
spect: having already agreed that regular employees 
need not handle hot goods, the parties then proceed to 
declare that the employer will not cease dealing with 
the “unfair” employer.” 


"1 See also, the Board’s analysis of the severe economic dam- 
age suffered by any employer who might seek to continue 
doing business by resort to the alternate, subnormal means 
left available by Section 2(c) (2 J.A. 264). 


*: The exact language of Section 2(c) appears supra, 
at p. 4. Whether this declaration or “disclaimer” actually 
amounts to a contract which the courts would enforce re- 
mains a question we need not consider since the Board’s de- 
cision rests upon other grounds, But see 4 Pomeroy’s Equity 
Jurisprudence, pp. 1082, 1038, 1040-1047 (Fifth Ed., Sy- 
mons) regarding equity’s refusal to compel performance of 
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Since their contract draftsman has inserted this 
declaration, petitioners contend, the Board is effec- 
tively precluded from finding an agreement by the 
employer to cease doing business.” 

But Congress in outlawing “implied” as well as 
“express” agreements,” precluded resort to such lit- 
eralism; the law’s design may not be so easily frus- 
trated. Congress, as we have already shown (supra, 
at pp. 14-20) was not cencerned merely with 
proscribing the use of certain word formulae; it in- 


an agreement requiring a continuing business relationship, 
or an agreement with which the defendant may be unable to 
comply. An award of damages at law likewise appears con- 
jectural. Indeed, if the employer, faced with the difficulty of 
operating without his regular employees in a particular phase 
of the work, did in fact cease doing business with another 
employer, it would be interesting to see if the Union would 
go to court to “enforce” this part of the agreement. 


** This contention is buttressed with quotations from sev- 
eral 19th-century lawsuits (2 Pet. Br. 44-45) to the effect 
that an express contract cannot be varied by an implied con- 
tract regarding the same subject. Petitioners fail to add that 
these cases all involve efforts by a party to the express con- 
tract who sought a recovery according to the terms of some 
alleged extrinsic promise. The rule against finding an im- 
plied agreement limits only the parties to the agreement 
and has no application, e.g., where the Government seeks to 
prove a private contract illegal. 17 C.J.S., Contracts $5, p. 
566. 


“““The term ‘implied’ is used in law as contrasted with 
‘express’ when the intention in regard to the subject matter 
is not manifested by explicit and direct words, but is gath- 
ered by implication or necessary deduction from the circum- 
stances, the general language, or the conduct of the parties.” 
[Amalgamated Lithographers of America, etc., 130 NLRB 
985, enf’d 309 F. 2d 31.) 
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tended to eliminate a recognized evil however man- 
ifested. 


No particular words are necessary to establish 
an implied agreement. Neither will an expressed 
disclaimer necessarily negative the existence of 
such an agreement 

*x * * * 


. . . Congress was intent upon outlawing ‘hot 
cargo’ clauses no matter how disguised. Probably 
no language can be explicit enough to reach in 
advance every possible subterfuge of resourceful 
parties. Nevertheless, we believe that in using 
the term ‘implied’ in Section 8(e) Congress 
meant to reach every device which, fairly con- 
sidered, is tantamount to an agreement that 
the contracting employer will not handle the pro- 
ducts of another employer or cease doing busi- 
ness with another person. 

[Miami Post Company, 130 NLRB 968, enf’d, 
301 F. 2d 20] 

IV. THE BOARD PROPERLY FOUND THAT PETI- 
TIONERS IN NO. 17,663 VIOLATED SECTION 8(e) 
OF THE ACT BY ENTERING INTO AN AGREE- 
MENT WITH EMPLOYERS CONTAINING AR- 
TICLE 9, SECTION 4, ENTITLED “HAZARDOUS 
WORK” 


A. Section 4, designed to implement other contract 
clauses violative of Section S8(e), is itself illegal 

The impact of this provision“ is that if a compe- 
tent tribunal should invalidate those Article 9 pro- 
visions forbidding an employer to direct his employ- 
ees to the situs of a labor dispute, then the signatory 
employer must provide additional benefits for his em- 


55 Its terms appear in full supra, at pp. 7-8. 
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ployees, including treble wages. Section 4, therefore, 
is obviously designed to compel adherence by signa- 
tory employers to the terms of Sections 1 and 2 of 
Article 9 without regard to the latter’s legitimacy; 
in view of the illegality of Sections 1 and 2, Section 
4 consequently is itself illegal. 

That Section 4 was omitted by the parties * from 
their final bargaining contract does not deprive the 
Board of remedial power. It is undisputed that Sec- 
tion 4 was contained in the Memoranda of Agree- 
ment considered binding by the parties for the 6-week 
period preceding the execution of final contracts, and 
the law is clear that the mere cessation of unlawful 
conduct does not provide a defense. The Board is en- 
titled to an order preventing any recurrence. General 
Drivers, etc., Local 886 v. N.L.R.B., 101 U.S. App. 
D.C. 80, 84, 247 F. 2d 71, 75, aff’d on this point, 357 
US. 93, 97, n.2; N.L.R.B. v. Local Union No. 751, 
Carpenters, 285 F. 2d 683, 638 (C.A. 9); N.L.R.B. 
v. Local 926, Int’l Union of Operating Engineers, 
267 F. 2d 418, 420 (C.A. 5). 


B. Petitioners’ defenses addressed to Section 4 are 
without merit 


1. Petitioners assert that the provisions of Sec- 
tion 4 merely embody reasonable protections for the 


** Employing Lithographers, supra, 301 F. 2d at 28, and 
Amalgamated Lithographers, supra, 309 F. 2d at 42, both 
hold that 8(e) is violated by a contractual provision de- 
signed to implement an 8(e) agreement. 


* This clause was at issue only in No. 17,663. There is no 
finding by the Board that any of the parties in No. 17,662 
ever agreed to such a provision. 


employee who is compelled to face the dangers of a 
picket line (3 Pet. Br. 30). But if the parties had 
been concerned only with such a limited objective, it 
would have been a simple matter to draft a contract 
so limited. Instead, the employer here is compelled by 
the terms of the contract to pay treble wages, and to 
provide life and medical insurance benefits equal in 
amount to three times the prevailing scale, without 
regard to whether, in a given situation, any hazards 
or dangers may actually exist. Nor does the contract 
impose any financial burden upon petitioners, even 
where a fear of bodily harm may have been created 
solely because of their own improper conduct. 

Hence, this case does not present an example of a 
contractual provision specifically designed to protect 
and compensate employees who actually face danger- 
ous working conditions; rather, it constitutes a broad 
penalty designed to frustrate an employer’s unfetter- 
ed conduct of his business. 

2. Petitioners’ claim that Section 4 was not liti- 
gated (3 Pet. Br. 28) is unsupported by the record. 
It is true that the Trial Examiner erroneously con- 
cluded that Section 4’s deletion from the final con- 
tracts mooted the issue of its legality, but petitioners 
can hardly claim to have been misled thereby about 
the scope of this litigation. The Board’s complaint 
expressly sets forth Section 4 as one of the clauses 
to be litigated (3 J.A. 10, 12, 18); and the General 
Counsel and the charging party both objected to the 
Trial Examiner’s ruling that Section 4 was not an 
issue in the case (3 J.A. 58), stating their position 
in detail (3 J.A. 52-58). Their position was duly 
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preserved upon exceptions to the Board (3 J.A. 434) 
and, when the Board reversed the Examiner’s rul- 
ing, petitioners made no effort to obtain Board re- 
consideration. Hence, petitioners’ demand for an op- 
portunity to make a record and present a brief has 
already been granted; their failure to exercise that 
opportunity presents no proper occasion for a re- 
mand. 


Vv. THE BOARD PROPERLY FOUND THAT PETI- 
TIONERS IN NO. 17,662 VIOLATED SECTION 8(e) 
OF THE ACT BY ENTERING INTO CONTRACTS 
CONTAINING ARTICLE 29(a), ENTITLED “SUB- 
CONTRACTING” 


Contractual restrictions upon subcontracting may, 
like other contract clauses, fall within the proscrip- 
tion of Section 8(e). Bakery Wagon Drivers & 
Salesmen, Local 484 v. N.L.R.B., supra; District 9, 
Machinists v. N.L.R.B., U.S. App. D.C. ; 
315 F. 2d 33. The “touchstone” is “whether a par- 
ticular agreement is fairly within the intendment of 
Congress to do away with the secondary boycott.” 
District 9, Machinists, swpra, 315 F. 2d at 36." 

Like the typical hot cargo clause itself, a subcon- 
tractor clause is secondary where it limits not the 
fact of subcontracting—either prohibiting it outright 
or conditioning it upon, e.g., current full employment 


** Indeed Congress illustrated its expectation that Section 
8(e) would cover some subcontracting restrictions when, in 
enacting the construction industry proviso to Section 8(e), it 
expressly permitted subcontracting clauses in this industry 
under certain conditions. 
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in the unit—but the persons with whom the signatory 
employer may subcontract. Such a secondary sub- 
contractor clause, because it shares the hot cargo 
clause’s purpose of economic exile for those in the 
union’s disfavor, properly falls within the scope of 
Section 8(e). Bakery Drivers, Local 484, supra; 
District 9, Machinists, supra, 315 F. 2d at 36-37; 
Highway Truck Drivers, Local 107 v. N.L.R.B., 112 
U.S. App. D.C. 312, 302 F. 2d 897; cf. N.L.R.B. v. 
International Union of Operating Engineers, 293 F. 
2d 319, 323 (C.A. 9); Ohio Valley Carpenters Dis- 
trict Council, 1386 NLRB 977, 49 LRRM 1908. 

The distinction drawn by the Board ™ between pri- 
mary and secondary subcontractor clauses is clearly 
illustrated by the instant contract itself.” Thus Ar- 


3” A close observer of Section 8(e)’s enactment has stated 
the same distinction in these terms: 


A restriction upon subcontracting which seeks to pro- 
tect the wages and job opportunities of the employees 
covered by the contract, by forbidding the employer 
from having certain kinds of business done outside his 
own shop, is quite different in purpose and effect from 
blacklisting specified employers or groups of employers 
because their products or labor policies are objectionable 
to the union. Cox, Landrum-Griffin Amendments to the 
NLRA, 44 Minn. L. Rev. 257, 273 (Dec. 1959). 


6% ARTICLE 29. Sub-Contracting 


(a) The Employer agrees to refrain from using 
the services of any person who does not observe the 
wages, hours and conditions of employment established 
by labor unions having jurisriction over the type of 
services performed. 

(b) For the purpose of preserving work and job 
opportunities for the employees covered by this Agree- 
ment the Employer agrees that no work or services 
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ticle 29(b) regulates subcontracting in detail, per- 
mitting and denying the signatory employer’s free- 
dom according to lawful primary considerations such 
as the rate of current in-unit employment. Article 
29(a), however, constitutes an additional restriction 
which bars subcontracting to a class of union-dis- 
favored employers, even when the economic situation 
Within the unit would, according to the other con- 
tractual provisions, permit work to be subcontracted. 
Hence, like the provisions in Local 636, Plumbers v. 
N.L.R.B., 108 U.S. App. D.C. 24, 30, 278 F. 2d 858, 
864, Article 29(a) “extend[s] beyond the employer 
and... [is] aimed really at the union’s difference 
with another employer.” 


presently performed or hereafter assigned to the col- 
lective bargaining unit will be subcontracted, trans- 
ferred, leased, assigned or conveyed in whole or in part 
to any other plant, person, or non-unit employees un- 
less otherwise provided in this Agreement. The Employ- 
er may subcontract work when all of his regular em- 
ployees are working except that in no event shall road 
work presently performed or runs established during 
the life of this Agreement be farmed out. No dock work 
shall be farmed out, except for existing situations estab- 
lished by agreed to past practices. 


Overflow loads may be delivered by drivers other than 
the employers’ employees provided all provisions of this 
contract are observed. Loads may also be delivered by 
other agreed to methods or as presently agreed to. 


The normal, orderly interlining of freight for peddle 
as defined in ARTICLE 26 of the Area Road Agree- 
ment, on an occasional basis, where there are parallel 
rights and when not for the purpose of evading this 
Agreement, shall be permitted. Alleged violation of this 
provision sha!l be submitted to the grievance procedure. 
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It is plain from the very words of Article 29(a) 
that the signatory employer’s decisions regarding 
subcontracting have been conditioned upon matters 
beyond the scope of his own bargaining duty, mat- 
ters as to which the Act grants him a “neutral” 
status, matters beyond his power to resolve." But 
it is a cornerstone of secondary boycott law that con- 
tractor and subcontractor each deserves immunity 
from the pressures resulting from labor disputes 
among the other’s employees. N.L.R.B. v. Denver 
Building & Construction Trades Council, 341 U.S. 
675, 689-690. In protecting that immunity the law 
forbids a union to cause a work stoppage among the 
contractor’s employees in order to obtain his cessation 
of business with the subcontractor (Denver Building, 
supra at 688), and, if Section 8(e) is to play its in- 
tended role in the Statute’s scheme, union efforts to 
achieve the same object must also be barred when the 
means of @ priori agreements are employed. 

Petitioners’ sole defense here is the contention that 
Section 8(e) is inapplicable to agreements not to sub- 
contract because such agreements involve a promise 
to “refrain” from doing business, not to ‘cease’ 
doing business. As petitioners view the Statute, (1) 
it forbids agreements to “cease or refrain’? from 
dealing in another employer’s products; (2) it for- 
bids agreements to “cease” doing business with 
another employer; (3) but it does not reach agree- 


*1 See, eg., Local 5, Plumbers v. N.L.R.B., supra; Bakery 
Drivers, Local 484 Vv. N.L.R.B., supra; N.L.R.B. Vv. Local 
294, Teamsters, 273 F. 2d 696 (C.A. 2). 
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ments to “refrain” from doing business with another 
employer. 

But the language and legislative history cf the 
“cease doing business” clause show it was intended 
as a catch-all clause, inserted to cover any agree- 
ments within the Congressional intendment which 
the language of the “cease or refrain” part of See- 
tion S(e) might not cover. As Senator MecCicellan 
said in adding the “cease doing business” clause to 
the bill, it “would completely cover the problem.” II 
Leg. Hist. 59, 1162. To adopt petitioners’ construc- 
tion of Section 8(e) requires the novel approach of 
reading a catch-all clause more narrowly than the 
clause it was designed to supplement. 

Moreover, petitioners’ reading would provide for a 
different result in almost identical cases arising 
under Section S(e). Thus, for example, if the sig- 
natory agreed to refrain from renting another em- 
ployer’s equipment, the Act would apply; but the case 
would be otherwise if he agreed to refrain from pay- 
ing the other employer to utilize the same equipment 
in his behalf. Petitioners fail to suggest any evi- 
dence that Congress intended such a result. 

Despite the disrupting consequences of such a read- 
ing of Section 8(e), petitioners insist it is required 
because Congress used the disputed terms in a delib- 
erate fashion: “cease,” they assert, was to cover 
existing conduct, and “refrain” was to cover future 
conduct (2. Pet. Br. 49). 


: Petitioners proffer no solution for the semantic diffi- 
culties created by this approach. For example, if A agreed 
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But the evidence is all to the contrary: throughout 
debate, legislators used the terms “cease” and “re- 
frain” loosely, interchangeably, and without ascrib- 
ing a particular, disparate, connotation to each.” 
The Kennedy-Thompson analysis of the Landrum- 
Griffin bill referred, inter alia, to Section 705(e), 
which, in essence was adopted as Section 8(e) of the 
Act. Section 705(e) contained only a “cease” doing 
business limitation, but the analysis stated that it 
“unequivocally outlaws” a contract “to refrain from 
* * * doing business.” (II Leg. Hist. °59, 1708). 

Again, when the “cease doing business” clause was 
added to the Senate bill by Senator McClellan’s 
amendment, it did not include the words “or refrain” 
(Id. at 1162). But before the Senate adopted the 
amendment, it was restated without discussion so as 
expressly to forbid an agreement “to cease or refrain 
from doing business.” Jd. at 1162-1163. However, 
the bill as printed did not contain the phrase “or re- 


not to do business with B, the agreement, according to pe- 
titioners’ reading, would be lawful if A and B were not al- 
ready doing business because the contract would then merely 
require A to “refrain.” But suppose A and B had previously, 
perhaps a year ago, done business? Suppose B had complet- 
ed a contract with A just prior to execution of the hot 
cargo agreement? Suppose A and B, at the time of the hot 
cargo agreement, were merely negotiating a contract? Sure- 
ly these difficulties militate against a construction of Sec- 
tion 8(e) which requires a distinction based upon the prior 
existence of a business relationship. 


°: The legislators frequently referred to Section 8(e) simp- 
ly as forbidding agreements “not to do business.” See, e.g., 
II Leg. Hist. 59, 1432(2) (Sen. Kennedy); /bid., 1721 (Rep. 
Thompson); Ibid., 1841(3) (Rep. Weis). 


62 


frain”: its absence provoked no comment and, in- 
deed, appears to have been unnoticed, a circumstance 
which hardly supports a literalistic argument. 

Finally, petitioners’ reading of Section 8(e) re- 
flects an approach toward statutory construction long 
since discredited. As Judge Learned Hand stated in 
Cabell v. Markham, 148 F. 2d 737, 739, aff’d 326 U.S. 
404: 


Of course it is true that the words used, in 
their literal sense, are the primary, and ordinar- 
ily the most reliable, source of interpreting «he 
meaning of any writing: be it a statute, a con- 
tract, or anything else. But it is one of the sur- 
est indexes of a mature and developed jurispru- 
dence not to make a fortress out of the diction- 
ary: but to remember that statutes always have 
some purpose or object to accomplish, whose 
sympathetic and imaginative discovery is the 
surest guide to their meaning. 

There can be no doubt that this Court will, unlike 
petitioners, “give language in a statute, if it will 
reasonably bear such a construction, the meaning 
Congress intends” (Los Angeles Mailers, supra, 311 
F. 2d 12) for “it is not an adequate discharge of duty 
for the courts to say: We see what you are driving 
at, but you have not said it, and therefore, we will go 
on as before...” (Johnson v. U.S., 163 Fed. 30, 32 
(C.A. 1, per Holmes, J.) )." 


¢* Moreover, those who would make a “fortress of the dic- 
tionary” should build solid walls. Petitioners’ argument is 
based upon the premise that the term “refrain”, unlike 
“cease,” does not suggest a prior existence (2 Pet. Br. 49). 
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VI. SECTION 8(e) IS NOT UNCONSTITUTIONAL 


The provisos to Section 8(e), as noted supra, p. 18, 
exempt the garment and construction industries from 
the “hot cargo” ban. Petitioners contend that the 
Congressional distinction thus drawn invalidates the 
Section under the United States Constitution by 
creating an “arbitrary and capricious’ classification 
(2. Pet. Br. 51). Their argument lacks merit, in 
light of undisputed differences between the transpor- 
tation industry and the exempted industries, the nec- 
essary justification for the statutory classification 
here is present. 

At the outset, it must be emphasized that petition- 
ers carry “a heavy burden” (Employing Lithograph- 
ers, supra, 301 F. 2d at 24) in challenging the valid- 
ity of the statute, for there is no equal protection 
clause in the Fifth Amendment. Currin v. Wallace, 
306 U.S. 1; Steward Machine Co. v. Davis, 301 U.S. 


But the following authorities offer no support for this cru- 
cial premise: The Shorter Oxford English Dictionary 
(Third Ed.), Oxford U. Press; Webster’s New International 
Dictionary (Second Ed.), Merriam Co., 1959; Webster's 
Third New International Dictionary, Merriam Co., 1961; 
Funk and Wagnalls New Standard Dictionary, 1952. Indeed, 
both Webster’s and Funk and Wagnalls list ‘cease’ as a 
synonym for “refrain” and in Webster’s Third a “cease and 
desist order” is defined as “an order by an administrative 
agency to refrain from a method of competition or a labor 
practice found by the agency to be unfair. [Emphasis sup- 
plied.] Hence, even if we agree with petitioners’ assump- 
tion that the Statute’s terms are to take their meaning solely 
from dictionary definitions, the Board is justified in view- 
ing Section 8(e) as applicable to agreements—like Article 
29(a)—to “refrain” from doing business. 
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548. The question is whether the exemption of the 
apparel and construction industries “is so grossly dis- 
criminatory or arbitrary as to be violative of due 
process.” Hirabayashi v. United States, 320 U.S. 
81; Bolling v. Sharpe, 347 U.S. 497; Employing Li- 
thographers, supra. And it is clear that the mere 
fact that a statute may favor a certain class does 
not, of itself, prove the kind of gross discrimination 
repugnant to the Constitution.” 

This is particularly true, of course, with respect to 
a statute enacted pursuant to the Constitution’s grant 
of power to Congress to regulate interstate com- 
merce. As the court stated in Brown v. Local 17, 
Amalgamated Lithographers, 180 F. Supp. 294, 306 
(D.C. N. Calif.) : 

In dealing with Congressional enactment 
under the commerce clause, the Courts are deal- 
ing with a plenary power of the Congress, com- 
plete in itself, and, they must, and traditionally 
do, extend wide latitude. It is not for the 
Courts to supervise policy or the extent to which 
that policy should go. In this field the Congress 
need not deal at one time with all the evils it 
may observe. It may proceed by cautious ad- 
vance, step by step. It may choose the commodi- 
ties, industries and places with which it will deal. 


* See, for example, Hirabayashi, supra; Detroit v. U.S. 
317 U.S. 329; Sunshine Anthracite Coal Co. v. Adkins, 310 
U.S. 381; Currin v. Wallace, supra; Steward Machine Co. v. 
Davis, supra; State Tax Commission v. Jackson, 283 U.S. 
527, 587; District of Columbia v. Brooke, 214 U.S. 138. 
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Indeed, the Labor Management Relations Act of 
1947 has itself withstood constitutional attack, al- 
though it provides exemption for agricultural work- 
ers, domestic help, railway employees, employees of 
non-profit hospitals, employees of governmental in- 
strumentalities, and supervisory employees. N.L.R.B. 
v. Edward G. Budd Mfg. Co., 169 F. 2d 571 (C.A. 
6); Brown v. Roofers & Waterproofers Union Local 
40, 86 F. Supp. 50 (D.C. N.D. Calif.). 

That Section 8(e) is likewise a valid exercise of 
the Congressional power is readily ascertainable from 
the legislative history itself. For Congress explained 
in detail the reasonable considerations underlying its 
choice of exempted industries. We discuss first the 
garment industry, whose exemption Congress based 
upon two factors: (1) the unique degree of economic 
integration among employers; and (2) the iniquitous 
and archaic employment conditions rampant in the 
industry before satisfactory contractual patterns 
were established.” 


“6 Congress was not unaware that hot cargo clauses ex- 
isted in other industries (II Leg. Hist. °59, 1581, 1593, 
1378, 1428, 1430, 1434.) where the same two factors 
were present to a degree. For example, Senator Ran- 
dolph’s efforts to obtain an exemption for the coal min- 
ing industry were deliberately rejected. Jbid., at 1378, 1428, 
1430, 1434. The Statute thus represents a policy determina- 
tion that conditions in those other industries did not merit 
special attention. And, as we have already noted, supra, p. 
64, it is precisely this kind of determination which the 
Constitution empowers Congress to make. ‘‘As to such choic- 
es, the question is one of wisdom and not of power.” Currin 
v. Wallace, supra, 306 U.S. at 14. 
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The peculiar problems and evils in the garment in- 
dustry * were explained by Representative Thompson 
as follows (II Leg. Hist. 59, 1708) : 


The garment industry is located in cities where 
it is easy to rent loft space. Garments are mar- 
keted by jobbers. The jobbers buy the piece 
goods, plan the designs and then contract out the 
cutting and sewing. The sewing machines and 
other machinery used by subcontractors are eas- 
ily moved from one loft to another. For years, 
employees suffered low wages and miserable 
working conditions because a jobber who signed 
a union contract fixing a decent minimum wage 
could easily contract out the cutting and sewing 
to a sweatshop hidden away where the union had 
not found it. By the time the union caught up 
with the owner, the work would be done; and 
the jobber would give the next lot to another con- 
tractor who would be in a different loft but using 
the moveable sewing machines and equipment. 
The competition from the sweatshops would 
gradually put the fair contractors to a choice 
between cutting wages below the union scale and 
going out of business. Gradually the fairminded 
employers and the union representing employees 
in the garment industry learned by hard experi- 
ence that the only way to check this practice was 
for the union to induce jobbers to agree not to 


*? For graphic descriptions of the oppressive conditions in 
this industry, see ILGWU, The Outside System of Produc- 
tion in the Women’s Garment Industry in the New York 
Market, pp. 12-19, 27-33, 38-47 (1951); Teper, The Women’s 
Garment Industry, pp. 13-20, 27-28 (1937); Zaretz, The 
Amalgamated Clothing Workers of America, pp. 31-46, 105- 
159, 170-172, 192-194 (1934). 


contracts with the union. Almost every 
tial student believes that these cl 


ing subcontracting are in the public intercs 


auses restr 


During the debate on the Conference Report, Senator 
Kennedy stated (II Leg. Hist. ’59, 1388): 


The changes which we believe to be particu- 
larly desirable are first. that we protceted * * * 
the garment and apparel industries to make sure 
that the hard-won standards in those industries 
would be protected. 
Later, he said (Ibid., at 1432): 


This guarantee * * * is absolutely essential ‘o 
the stability of these industries. The bill makes 
special mention of the industry because of its 
peculiar problems. 

Other members of the House and Senate expressed 
like concern over upsetting the existing practices in 
the garment industry and vigorously supported the 
addition of the exemption. Thus, in urging the ex- 
emption Senator Javits explained that “during my 
talks with members of the conference committee I 
found unanimity over the fact that elimination of the 
type of sweatshop practice [that had prevailed in the 
garment industry] . .. should be encouraged, with 
special consideration in the proposed legislation.” 
(Ibid., at 1387.) Congressman Teller pointed out 
that the jobber-manufacturer setup in this industry 
was so unique in the economy as to constitute ‘“‘one 
production process,” for “it is simply dividing the 
production process between the jobber or manufac- 
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turer on the one hand and the contractor on the 
other” and “these two parts of this single production 
process should be regarded as one and the contractor 
and the manufacturer ... as one person.” (Ibid. at 
1680.) See also, Jbid. at 1195-1196, 1432, 1576, 
1681, 1377, 1884-1385, 1386, 1708, 1736-1737, 1833, 
1834. 

In the construction industry, too, special considera- 
tions support the limited “* immunity granted by Con- 
gress. Indeed, almost every year since 1954, legisla- 
tion had been introduced in Congress to secure relief 
for this industry from the secondary boycott provi- 
sions of the Act. 45 Labor Relations Reporter 423, 
424. Extensive congressional hearings disclosed the 
unique industry conditions prevailing: the organiza- 
tion of employees and employers alike on craft lines; 
the use of subcontracting as a customary method of 
doing business; the occasional, migratory, and proj- 
ect-oriented aspects of employment; and the sensitive 
conditions resulting from the employment of various 
unions and crafts side by side upon one common 
situs.” 


** Unlike the garment industry proviso, this immunity ex- 
tends only “the making of voluntary agreements” (State- 
ment of Chairman Borden of the House Labor Committee, 
in presenting the conference report to the House, II Leg. 
Hist. 59, 1715) and does not “change the existing law. . . 
with respect to the legality of a strike to obtain such a con- 
tract.” H.R. Rep. No. 1147 on S. 1555, 86th Cong., Ist Sess., 
pp. 39-40, I Leg. Hist. 59, 943-944. 


° For a general discussion of the distinguishing character- 
istics of the construction industry, see Note, 60 Yale L.R. 
673 (1951). 
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For examples of Congressional study of the build- 
ing and construction industry’s labor problems, par- 
ticularly with reference to secondary boycotts, see 
Senate Report No. 99 on S. 249, 81st Cong., 1st Sess., 
pp. 16-17, 23-27 (March 1949); Senate Report No. 
1509 on S. 1973, 82d Cong., 2d Sess. (May 1952); 
and Report of Committee on Education and Labor, 
pursuant to H. Rep. 115, 83d Cong., 2d Sess., pp. 11- 
12 (1954). 

Before 1959, industry spokesmen directed their ef- 
forts at achieving a legislative reversal of the Den- 
ver Building * case in which the Supreme Court had 
held that contractor and subcontractor in this indus- 
try were each neutral with respect to the other’s 
labor dispute. In 1954 and again in 1958, President 
Eisenhower’s messages to Congress contained recom- 
mendations that the Act be amended to permit union 
activity against a secondary employer engaged in 
work on a construction site with the primary em- 
ployer.” 

In 1954, the Senate Committee on Labor and Pub- 
lic Welfare issued Report 1211, 83rd Congress, in 
which the majority expressed the following views: 


As the President pointed out, the true secondary 
boyeott which afflicts economic injury on em- 


7ON.L.R.B. Vv. Denver Building & Construction Trades 
Council, 341 U.S. 675. 


71See H. Rep. No. 741 on H.R. 8342 (Supp. Views, at 
p. 87) (1 Leg. Hist. ’59, 845). H.R. 8342 contained pro- 
visions designed to reverse the Denver Building rule, but 
they were omitted from the Landrum-Griffin bill as passed 
by the House. See II Leg. Hist. ’59, 1577. 


ployers who are genuine neutrals in the dispute 
between some other employer and his employees 
is indefensible .... [But]... where two or 
more employers are engaged in operations on the 
site of a single construction project, each per- 
forming some phase of the work necessary for 
the completion of the project... it cannot be 
justifiably maintained that they stand in a strict- 
ly neutral relationship to each other. Rather, 
despite their existence as legally independent en- 
tities, they must be regarded realistically as 
yartners in a single joint or common enterprise 
in which the individual interests of each are nec- 
essarily dependent on the success of the under- 
taking as a whole. In such a situation, the com- 
mittee believes that a labor dispute originating 
between one of these employers and his em- 


ployees in fact constitutes a dispute with all of 
the employers.... 


The Committee’s endorsement of common situs 
picketing was never enacted into law, however, and 
the Denver Building rule stands today. See Local 5, 

lumbers, swpra, 53 LRRM at 2427, slip op. at p. 7; 
N.L.R.B. v. Bangor Building Trades Council, 278 F. 
2d 287, 290, 291, n. 4 (C.A. 1). But Congress was 
aware of the industry’s special problems and, in ex- 
tending the secondary boycott ban to cover voluntary 
hot cargo agreements, relieved the industry from this 
extension. As Senator Kennedy explained, this was 
necessary, “to avoid serious damage to the pattern of 
collective bargaining in [this] industry.” II Leg. 
Hist. ’59, 1432. 

Independent studies have buttressed this legislative 
judgment, showing that no other industry relies so 
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heavily upon subcontracting clauses as a means of 
stabilizing employment standards, to the mutual bene- 
fit of both employers and employees.” 

Thus, we submit, petitioners’ “heavy burden” (Em- 
ploying Lithographers, supra, 301 F. 2d at 24) can- 
not be borne. The prerequisites for valid legislative 
distinctions are clearly present in the exempted in- 
dustries, hence, as the courts have already estab- 
lished, Section 8(e) of the Act is a valid congres- 
sional exercise of the commerce power. Employing 
Lithographers, supra, at 24-27; N.L.R.B. v. Amalga- 
mated Lithographers, supra, 309 F. 2d at 45; Brown 
v. Local 17, Amalgamated Lithographers, 180 F. 
Supp. 294, 305-306 (N.D. Calif. 1960). 


72 See, e.g., Pierson, Building-Trades Bargaining Plan in 
Southern California, 70 Monthly Labor Review 14 (U.S. 
Dept. of Labor, B.L.S. 1950); Lunden, Subcontracting Claus- 
es in Major Contracts, 84 Monthly Labor Review 579 (U.S. 
Dept. of Labor, B.L.S. 1961). 
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CONCLUSION 


For the reasons stated above, the petitions to re- 
view should be denied and the Board’s orders en- 
forced in full. 
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